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ADDRESS. 


Mil  Spxakjui  :  On  behalf  of  a  number  of  proprietors  of  Seigniories  in  Lower 
Canada,  1  appear  before  you^  to  represent  certain  objections  which  they  feel 
themselres  justified  in  urging,  to  the  further  progress  of  the  Bill,  which  has  just 
been  called  up  before  this  Honorable  House*  And  I  do  not  say  anjrthing  extra- 
ordinary, when  I  say  that  I  so  appear  with  a  good  deal  of  embarrassment,  and  even 
of  regret.  I  am  before  a  tribunal,  certainly  of  an  extraordinary — certainly  also  ol  a 
very  hi^h — character;  and  I  have  to  contend  against  strong  prepossessions  and 
powerfm  interests.  I  have  to  speak  on  behalf  of  clients,  few  in  number,  and  of 
extremely  small  influence  in  the  community;  and  I  feel  that  I  labour  under 
difficulties  of  a  peculiar  character,  as  well  from  the  physical  impossibility  of 
speaking  in  both  the  lan^aees  used  by  Members  of  this  Honorable  House,  as  from 
other  causes.  I  should  be  happy,  were  I  able  to  do  so,  to  address  the  House  in 
both  languages ;  but  I  know  that  those  Members  whose  language  I  do  not  use, 
will  be  capable  of  understanding  me ;  and  1  trust  they  will  feel  that  my  failure  to 
address  them  in  their  own  tongue,  proceeds  from  no  disrespect.  Another  regret 
also  that  I  feel  en  this  occasion,  is^  that  1  am  obliged  to  stand  here  alone.  Tlie 
season  of  the  year,  and  the  indifTeient  health  of  the  learned  Counsel — greatly  my 
superior — ^who  is  associated  with  me,  have  prevented  him  from  appearing  l)efore 
you ;  and  no  one  more  than  myself  feels  how  impossible  it  is  for  me  to  fill  his 
place.  But  I  have  not  felt  that  I  had  a  right  to  decline  on  this  account  to  give  my 
services  when  required.  I  have  not  shrunk  from  the  duty ;  because,  though  I  feel 
my  inadequacy,  I  also  feel  confidence  in  the  fairness  of  this  high  tribunal*  I 
believe  that  its  members  will  listen  patiently,  honestly,  and  impartisuly,  because  of 
their  high  position,  and  in  spite  of  the  insignificance  of^him  who  speaks ;  and  lam. 
besides,  so  convinced  of  the  truth  of  what  I  have  to  say,  that  I  do  not  believe  I  shall 
speak  in  vain. 

Let  me  say  here,  and  say  earnestly,  that  I  do  not  stand  here  as  the  apologist  for 
the  Seigniorial  Tenure.  I  have  nothing  to  do  with  its  merits,  if  it  have  any ;  nor 
with  its  demerits,  be  thev  what  they  may.  I  am  not  here  the  partizanof  a  system  ; 
but  the  Advocate  of  individuals,  whose  misfortune  it  is  that  their  property  is  of  a 
peculiar  character.  As  their  Advocate,  I  speak  merely  of  law ;  I  have  to  convince 
you  that  thea^my  clients  are  really  proprietors,  who  have  entered  into  contracts, 
who  have  rights  recognized  and  guarded  by  the  law,  which  rights  this  measure  will 
most  injuriously  afiect.  When  I  take  this  position,  I  speak  under  sanction  of  the 
Speec!h  at  the  opening  of  this  Session,  &om  the  Throne^  and  of  the  reply  of  this 
Honorable  House.  I  know  that  it  is  a  position  to  which  every  branch  of  this 
Pailiament  is  pledged ;  that  it  is  admitted,  that  no  rights  of  property  must  be 
disregarded,  nor  legal  decisions  of  Courts  set  aside.  Thus  speaking  then,  under 
th^e  sanctions,  in  spite  of  the  prepossessions  and  interests  against  which  1  have  to 
strive,  notwithstanding  the  measure  I  oppose  is  introduced  by  an  Honorable 
Member  of  an  Administration  generally  understood  to  be  strong  enough  in  the 
confidence  of  this  House  to  carry  its  measures, — I  still  have  confidence  in  the 
justice  of  my  cause,  and  in  this  High  Tribunal ;  1  believe  that  I  shall  not  labour  in 
vain. 

I  have  to  lay  before  this  House  and  the  country,  facts  not  generally  known. 
Much  has  been  published  to  the  world,  since  this  subject  was  last  discussed,  which 
had  previously  been  obscure.  Several  volumes  have  been  printed,  which  con- 
tain tiie  greater  part  of  the  titles  of  the  Seigniories  of  Lower  Canada ;  and  besides 
these,  reports,  in  both  languages,  of  anuml^r  of  Arrits  which  had  never  previously 
seen  ike  light.  There  have  also  been  published  important  extracts  from  the  cor- 
respondence of  high  officers  of  the  French  Government,  of  the  Crovernors  and  In- 
tendants  in  Canada,  the  Ministers  of  State,  and  even  of  the  Sovereign.  And  it  is  my 
belief — my  full  and  firm  belief— that  from  these  titles  now  first  placed  in  a  position 
to  be  nndentood,  these  Arrita  now  first  made  known,  this  correspondence  now  first 
opened  to  historical  research  and  legal  deduction,  a  case  can  be  made  out,  which 
could  never  before  have  been  made  out.  I  have  not  the  vanity  to  hope  that  I  shall  be 


able  to  make  out  such  a  case,  by  merely  drawing  new  arfi:ument8  from  old  facts  ; 
but  I  ha^e  studied  these  yolumes^  as  attentively  as  possible^  and  as  I  believe  none 
other  ever  did  study  them ;  and  it  is  upon  this  close  exammation  that  I  found  my 
opinion.  Their  contents  are  not  arranged  in  order  either  of  time,  or  of  place :  and 
the  French  and  English  versions  are  not  even  arranged  in  the  same  order.  This  I 
mention,  to  show  the  difficulty  of  studying  them ;  and  from  no  intention  of  impu- 
ting blame  to  those  wbo  compiled  them.  In  going  over  them,  I  soon  found  that  to 
understand  Uieir  contents,  it  would  be  necessary  to  arrange  them  in  the  order  of 
their  dates ;  and  I  have  tnerefore  fK>  done.  Thus  arranged,  I  have  carefully  gone 
through  them  all,  and  have  ascertained  with  tolerable  accuracy  to  what  Seigniory 
each  title  refers.  I  think  I  have  made  out  a  nearly  perfect  list  of  them ;  that  I  under- 
stand all  the  titles ;  and  I  now  say.  that  from  this  examination  of  the  whole,  and  from 
the  comparison  of  each  part  witn  the  rest,  I  have  been  forced  to  conclusions  to 
which  I  never  thought  I  should  arrive,— to  Uie  conviction,  that  the  fact  in  regard  to 
this  question  is  that  which  few  of  late  years  have  believed.    I  enter  into  these  ex- 

Slanations,  because  I  may  be  thought  to  owe  an  apology  to  the  Honse  for  laying 
own  propositions,  for  which  those  who  have  not  studied  the  subject  so  carefully  as 
myself  are  not  prepared.  If  I  fail  to  biing  forwaid  good  reasons,  on  my  head  must 
be  ihe  responsibility.  ^ 

I  believe  there  is  no  question  of  the  truth  of  one  proposition — that  it  has  of  late 

'  been  held  as  the  fixed  tradition  of  the  country,  that  the  Seigniors  are  not  pro- 

prietors— are  not  what  an  English  lawyer  would  call  holders  of  an  estate  in  fee 
.       simple ;  but  are  rather  trustees  Dound  to  concede  at  low  rates  of  charge  to  all  who 

y—  applv  to  them  for  land.  On  this  proposition  alone,  can  the  provisions  of  this  Bill 
possibly  be  justified.  If  this  be  prop>erly  held,  I  admit  that  much  is  to  be  said  in 
favour  of  it  If  the  Seigniors  were  originally  merely  trustees  bound  to  concede  at 
low  charges  and  reserves,  it  may  follow  that  only  a  moderate  degree  of  mercy 
should  be  dealt  out  to  them.  Still,  even  on  that  supposition,  much  may  be  saidf, 
owing  to  the  peculiar  position  in  which  they  have  stood  since  the  cession  of  the 
country.  It  would  have  been  easy — and  it  is  common — ^to  object  to  the  measure 
before  the  House  on  this  latter  ground ;  for,  supposing  even  that  before  the  cession 
Seigniors  were  bound  to  concede  without  exacting  more  than  a  certain  rent,  or 
reserving  water  courses,  wood,  banality  or  any  thing  else,  still  it  may  be  argued 
that  for  ninety-three  years  the  machinery  of  such  old  law  has  ceased  to  exist ;  that 
the  Courts  and  the  Legislature  and  the  Government  have  treated  them  as  absolute 

\  proprietors,'and  thus  have  changed  the  quality,  so  to  speak,  of  their  tenure,  and  placed 
^  them  in  a  new  position.  This  being  so,  it  has  been  argued,  and  I  think  properly, 
that  it  would  be  hard  to  fail  to  respect  those  rights  of  property  which  such  a 
usage  has  established.  My  duty  to  my  clients,  however^  and  to  truth  leads  me  not 
to  stop  short  at  this  argument  It  is  my  duty  to  object  altogether  to  the  proposition 
on  which  it  is  attempted  to  defend  the  present  Bill;  and  I  do  now  distinctly  deny 
the  proposition,  that  the  Seigniors  are  to  be  looked  upon  as  trustees  for  the  public— 

P^  as  agents  bound  to  discharge  duties  of  any  kind  whatever.  My  proposition,  on  the 
contrary,  is,  that  the  Seigniors  are  and  always  have  been  proprietors  of  real  estate; 

^  that  whatever  interference  may  ever  have  taken  place  with  reference  to  their 
property,  has  been  arbitrary,  irregular,  inconsistent  whh  principle,  and  not  equal  in 
extent  to  the  interference  exercised  over  the  property  of  the  CeneUaire.  The  grants- 
to  the  Seigniors  were  grants  of  the  soil,  with  no  obligation  like  that  suj^posed;  and 
though  during  certain  periods,  their  property  was  interfered  with,  it  was  never 
intenered  with  to  the  extent  to  which  similar  interference  took  place  in  respect  to 
the  property  of  the  Habitant.  If  the  Seigniors  weie  not  holders  of  property,  there 
were  no  such  holders ;  if  they  were  not  proprietors,  there  were  none  who  could 
consider  themselves  eo.  I  am  aware^  that  in  this  statement  I  nm  counter  to  tradi- 
tions of  late  currently  held — to  doctrines  which  are  supported  by  the  authority  of 
men  for  whom  I  have  the  highest  respect,  and  from  whom  I  differ  with  reluctance ; 
but  from  whom  I  dare  to  difler  nevertheless,  because  I  believe  that  I  have  looked 
more  closely  than  they  have  done,  or  could  do,  into  the  titles  and  Arrits,  which 
form  the  evidence  on  this  subject.  I  neither  reflect  on  their  ability  nor  on  their 
integrhy ;  I  do  not  doubt  the  honesty  of  their  conclusions ;  but  at  the  same  time,  I 
cannot  help  seeing  that  their  doctrines  were  well  fitted  to  obtain  popular  credence, 
because  it  is  always  fiopular  to  tell  the  debtor  that  his  obligation  is  not  justly  in- 
curred. I  cannot  resist  the  force  of  the  evidence  which  has  convinced  me.  that  on 
this  subject,  circumstances  have  given  currency  to  opmions  which  will  be  lound  on 


mnunination  to  bau  d^Atitutoof  fbandatlod,  aa  any  the  mott  abiordofopinioni 
ever  vulgarly  eatertained. 

If  the  Seigniors  be  trustees  and  not  proprietorsy  this  much  must  be  conceded— 
that  their  capacity  of  trustees  must  arise,  either  from  the  incidents  of  the  law  in 
France  before  their  grants  ;  or  from  something  which  took  place  at  the  time  of 
making  the  grants — from  something  done  here  in  the  colony^  or  by  the  authorities       \ 
in  France,  before  the  cession  ;  or,  Etstly,  from  something  done  since  the  cession  of 
Canada  to  the  British  Crown.    On  all  these  points,  I  mamtain  that  there  is  nothing       / 
to  show  the  Seigniors  to  have  been  trustees,  and  not  proprietors — everything  to     / 
show  that  whatever  interference  was  exercised  over  their  property,  was  of  an  ab- 
normal character. 

As  to  the  tenor  of  the  prior  French  law,  interpreting  the  subsequent  grants  in 
Lower  Canada,  i  will  not  say  much  ;  because,  though  ^dressing  a  tribunal,  I  am 
not  addressing  a  body  composed  exclusively  of  professional  men,  and  ought 
not  therefore  to  talk  too  abstruse  law.  I  shall  |;o  as  little  as  possible  into  details  ; 
but,  venturing  as  I  do  cm  a  position  which  professional  men  will  and  must  attack, 
it  is  necessary  for  me  to  state,  in  some  detail,  my  reasons  for  the  conclusions  to 
which  I  come. 

It  would  be  a  singular  thing,  considering  what  we  know  of  France,  if  in  the 
seventeenth  and  early  part  of  the  eighteenth  centuries,  any  idea  should  have  been 
entertained  by  the  French  Crown,  of  creating  a  body  of  aristocratic  land-holders, 
as  mere  land-granting  trustees  for  the  public,  especially  for  a  portion  of  the  public 
then  considered  so  low  as  to  be  unworthy  of  attention.  For  ages,  indeed  down  to 
the  great  revolution  in  the  18th  century,  the  doctrine  which  prevailed  in  France, 
was  a  doctrine  which  made  public  trusts  a  property  ;  not  one  which  made  of  pro- 
perty a  public  trust  The  Seignior  who  was  a  Justtcter^  was  the  absolute  owner  of 
all  tne  numy  and  onerous  dues,  which  he  collected  from  the  people  subject  to  his 
control.  The  functionaries,  e^n,  whom  he  einployed  to  distribute  the  justice — 
such  as  it  was — which  he  executed,  held  their  offices  for  their  own  benefit — bought 
them  and  sold  them.  Trusts  were  then  so  truly  property,  that  the  majoiity  of  the 
functionaries  of  the  very  Crown  itself  possessed  their  offices  as  real  estate,  which 
might  be  seized  at  law,  sold,  and  the  proceeds  of  the  sale  dealt  with  iust  as  though 
the  offices  had  been  so  much  land.  The  whole  system  regarded  the  Throne  as 
worthy  of  the  very  highest  respac  t;  the  Aristocracy  as  worthy  of  a  degree  of  respect 
only  something  below  that  accorded  to  the  Crown  ;  the  country  population,  as  wor- 
thy of  no  respect  at  all.  Was  it  at  a  time  when  public  trusts  were  property  ;  when  . 
the  masses  were  only  not  slaves  ;  when  we  must  suppose  that  the  French  King,  ' 
about  to  settle  a  new  and  great  country,  would  naturally  seek  to  introduce  there  ! 
something  like  the  state  of  things  which  prevailed  in  the  old  country  ;  was  it,  too,  , 
when  the  Kiiig  was  here  creating  Seigniors,  with  the  prerogatives  of  Hauls  Justi' 
cien,  and  raising  some  of  them  to  hiffh  ranK  in  the  peerage  ;  that  he  gave  to  these 
his  grantees^  wEat  only  purported  to  oe  property  but  was  really  a  public  trust,  and 
this  trust  to  be  executed  in  behalf  of  a  class  tor  whose  welfare  he  cared  next  to 
nothing  ?  The  idea  is  natural  to  us  ;  because  we  associate  the  power  of  the  Crown 
with  the  happiness  and  welfare  of  the  people  governed.  We  are  so  sensitive,  that 
we  shrink,  when  speaking  of  the  classes  of  old  called  the  lower  orders,  from 
calling  them  by  that  name  ;  but  this  was  not  so  then.  Then  the  masses  were 
emphatically  the  lower  orders  ;  or  rather  they  were  hardly  an  **  order "  at  alU 
This  was  the  state  of  things  here,  at  the  time  of  the  making  of  these  grants. 

Now,  under  the  French,  sjrstem,  there  were  then  four  principal  modes  of 
holding  real  estate.    It  was  often  held  under  certain  limitations.    All  who  did  not 
hold  by  tile  noblest  and  freest  tenure,  may  be  said  (if  one  must  use  a  modern  term) 
to  have  held  in  trust ;  not,  however,  in  trust  for  the  behoof  of  those  below,  but  for 
that  of  those  above  them.    Certain  property,  in  France  and  in  Lower  Canada,  was     ^ 
held  in  franc  aleu  noble — free  land  held  by  a  noble  man^held  by  a  noble  tenure,  of     <,^ 
no  one,  and  owing  no  faith  nor  feudal  subjection  to  any  superior.    There  was  again 
another  kind  of  property,  held  in  franc  aleu  roturier — a  property  incapable  of  the     ^ 
attributes  of  nobility,  but  in  other  respects  free.    A  third  description  was  that  held 
in  fief  or  adgneurie  ;  and  lastly  there  were  lands  held  en  roture  or  en  ceniive.    But 
all  these  kinds  of  property  were  alike  real  estate,  held  by  proprietors.    The  holder 


1 


>^ 


m  franc  aleu  noble  held  by  the  most  independent  tenure  possible^  a  tenure  which 
admitted  of  his  disposing  of  his  land  in  whatever  way  he  pleased.  The  holder  in 
franc  aleu  roturier  tield  as  freely ;  with  this  reservation  only,  that  he  could  not 
grant  to  inferiors,  retaining  to  himself  feudal  superiority.  The  holder  en  fief  was 
bound  to  his  superior,  and  could  grant,,  (either  en  JUf  or  en  rottgre,}  if  he  pleased, 
to  inferiors  under  him ;  and  the  holder  en  roture  or  censwe  was  bound  to  his  supe- 
rior, but  could  have  no  inferior  below  him. 

As  to  the  essential  character  of  the  contract  involved  in  the  grantinor  of  land 
en  fief  1  refer  here  to  one  authority  only,  that  of  Herv6^  the  latest  andperhaps 
most  saiisfactory  writer  on  the  whole  subject  of  the  Seigniorial  Tenure.  In  his  First 
Volume,  on  page  372,  he  says,  speaking  of  this  contract :  **  il  doit  itre  difim  une 
*^  concession  faite  d  la  charge  d^une  reconnaissance  ioujours  subsistante,  qui  doit 
**  se  mani fester  delamaniire  convenue*^ ;  "  it  must  be  defined  to  be  a  concession 
*^  made  subject  to  the  charge  of  an  always  subsisting  acknowledgment,  tohick  must 
*«  be  manifested  in  the  manner  agreed  upony  This,  then,  is  the  essential  of  the 
contract ;  a  superior,  holding  nobly,  grants  to  an  inferior,  who  admits  his  inferiority 
and  acknowledges  it — how  ?  In  the  manner  agreed  upon.  The  style  of  acknow- 
ledgment is  the  creature  of  the  agreement  between  the  parties.  Here,  again,  is  the 
dennition  of  the  holding  dtHredecenSy  taken  from  the  same  author.  Volume  6, 
page  162.  *'  C^est  le  bail  d^une  portion  de  fief  ou  d^aleu^  d  la  charge  par  le  ^eneur 
*^ae  coTiserver  et  de  recormaitre,  de  la  nianUre  convenuey  un  rapport  de  sujStion  tou- 
**  jotirs  subsistant  entre  la  portion  concedie  etceUe  qui  ne  Pest  paf,  et  de  jouir 
*'' roturier  ement ;  "  it  is  the  grant  of  a  portion  of  &  fief  or  aleuj  subject  to  the  charge 
**  upon  the  taker,  of  maintaining  and  recognising,  in  the  manner  agreed  upon,  a 
**  relation  of  subjection  ever  subsisting  between  the  part  conceded  and  that  not 
*'  conceded,  and  of  holding  as  a  roturier.^*  The  holder  en  roture  was  a  proprietor, 
but  he  must  always  recognize  his  chief— and  tliis,  as  a  roturier  or  commoner; 
while  the  holder  en  fief  held  as  a  noble.  Both  tenures  were  creatures  of  contract. 
In  some  psirts  of  France  one  Custom,  in  others  another,  prevailed ;  and  in  the 
silence  of  contracts  the  Customs  governed  the  relations  between  the  parties.  The 
Custom  which  prevailed  throughout  Lower  Canadd,  is  well  known  to  have  been 
the  Custom  of  raris ;  and  under  it,  as  indeed  under  most  Customs,  the  grantor  of 
land  was  at  liberty  to  grant  on  all  kinds  or  conditions,  and  the  appeal  was  only 
made  to  the  regulations  of  the  Custom  in  the  silence  of  the  contract.  Particular 
Customs  prohibited  certain  conventions ;  but  in  general  men  granted,  whether  en 
fief  or  en  censive,  as  they  pleased,  only  obsei^ing  not  to  transcend  whatever  might 
be  the  conditions  of  the  Custom  under  which  they  contracted. 

1  admit,  of  course,  that  during  a  long  period  of  dim  antiquity,  neither  land  held 
en  fief  nor  land  held  en  censive  was  really  and  truly  property.  In  those  days,  such 
grant  of  land  was  merely  the  grant  of  its  use ;  and  the  solder  could  not  leave  it  to 
his  children,  or  in  any  other  way  dispose  of  it.  But  in  process  of  time  it  became 
the  rule,  that  holders  of  land  en  fief  could  part  with  it  by  will,  or  by  any  contract 
known  to  the  law,— by  sale,  lease,  grant  d  cens  or  d  rente,  or  in  any  other  way.  If 
the  holder  did  thus  part  with  his  land,  the  Lord  of  the  land  might  claim  his  certain 
amount  of  dues ;  if  it  was  a  fief  or  part  of  a  fief  that  was  sold,  the  buyer  had  to 
pay  a  quint.  But  I  repeat,  subject  to  these  payments,  the  holder  could  sell  his  fief 
or  any  part  of  it ;  only  in  the  latter  case,  he  could  not  make  such  part  a  new  fief. 
The  purchaser  would  merely  become  a  co-proprietor  with  himself. 

Indeed,  subsequently,  still  further  relaxation  came  to  be  allowed.  Within 
•  varying  limits  the  holder  en  fief  became  entitled  to  alienate,  without  dues  accruing 
to  the  Lord.  Accordingto  the  Custom  of  Paris,  this  point  was  regulated  in  a  very 
precise  manner ;  the  holder  of  a  fief  being  at  liberty  to  sell,  grant  or  otherwise 
alienate,  two  thirds  of  his  fief  if  he  only  reserved  the /oi  to  himself— that  is  to  say. 
if  he  held  himself  still  as  the  feudal  tenant  or  Seignior  of  the  whole,  and  retained 
some  real  right,  large  or  small,  over  the  land  alienated.  He  might  take  the  value 
in  any  waj^  he  pleaf^ed,  provided  he  only  retained  something  payable  annually  as  a 
token  of  his  feudal  superiority,  and  provided  also  he  did  not  dispose  of  more  than 
two  thirds  of  his  holding.    In  Brittany  and  elsewhere,  the  whole  of  this  system  of 

" '--;  o€fiefi  was  unknown.    There,  the  Seignior  could  not  sell  part  of  his  fief 

"urn 


He  could  either  grant  it  nobly  or   en  roture',  but   could  take  only  a  small  cash 
payment;  and,  supposing  he  had  ever  granted  land  at  a  particular  amount  of  rent. 


he  could  never  afterwards  grant  it  at  a  less  rent^  and  this  for  the  reason  that  the 
interest  of  his  Superior  Lord  in  the  land  would  be  affected  by  any  reduction  of  the 
amount  of  its  permanent  rent.  That  Superior  Lord,  therefore,  had  the  neht  to 
demand  that  the  Seignior  holding  of  him  should  not  make  away  lightly  with  his 
property — that  its  value  should  be  kept  up. 

No  lawyer  will  deny,  however,  I  believe,  that  by  the  law  of  France  the 
obligations  on  holders  of  land  granted  en /!<?/'  were  in  the  mterest  of  the  lord  and  not 
in  mat  of  the  inferior.    It  was  not  then  the  fashion  to  think  of  the  inferior  at  all ;  but 
only  to  take  care  that  the  Sei^ior  was  neither  cheated  by  his  feudid  Vassal,  nor  by 
his  Cemitaire.    The  same  prmciple  thus  held  in  France,  was  equally  recognized  in      ^  _^ 
£n|rland  by  Magna  Charts ;  which  was  to  a  great  extent  identical  with  the  Custom 
of  Normandy.    One  of  its  articles  provided,  mat  no  free  man  should  grant  away  so 
much  of  his  land,  as  that  enough  should  not  be  left  to  enable  him  to  fulfil  all  his 
duties  to  his  lord.    It  was  the  lord  who  made  this  condition ;  who  claifned  fcom  his 
vassal  the  letentlon  of  so  much  land  as  was  necessary  for  the  service  of  the  lord. 
In  those  days  there  were  no  objections  made  to  wide  spread  properties  in  the  hands 
of  individuals.    Individuals  held  most  extensive  possessions ;  and  cultivated  them 
by  dependants  of  all  grades,  for  their  own  benefit ;  not  at  all  for  that  of  their 
subordinates.    Th€t  h^her  classes  were  regarded,  to  the  all  but  utter  exclusion  of 
the  lower.    I  repeat ;  it  would  have  been  strange,  indeed,  if  the  Crown  had  created  .         > 
here  a  class  of  nobility,  and  granted  them  large  tracts  of  land  to  be  held  by  a  noble  \<; 
tenure,  intending  all  the  time  that  they  should  be  mere  age^nts  for  a  class  below  *^>« 
them, — a  class  in  those  days  hardly  in  the  least  cared  for. 

I  pass  to  the  consideration  of  the  terms  of  the  grants  made  in  Canada,  and  of 
the  law  and  jurisprudence  of  the  country^  from  its  settlement  to  the  cession  in  1760. 
The  period  being  a  long  one,  1  divide  it  into  three  parts ;  the  first  ending  with  1663, 
when  the  Company  of  New  France,  or  of  the  hundred  Associates,  was  dissolved; 


the  second,  from  that  period  to  the  passing  of  the  Arrets  of  Marly,  registered  in 
1712 ;  and  the  third,  from  1712  to  the  cession  of  the  country  to  the  Crown  of  Great 
Britain.  If  throu^fhout  these  periods  there  can  be  found  any  thing  adverse  to  these 
antecedent  dispositions  of  the  French  law,  as  to  this  matter,  I  am  greatly  mistaken. 

In  1627,  the  French  Crown,  after  several  previous  attempts,  resulting  in 
nothing,  to  settle  Canada,  created  the  Company  of  New  France  with  extraordinary 
prerog^ves.  The  terms  of  the  Royal  Edict  creating  this  Company,  are  to  be  found 
in  the  Second  of  the  Volumes  latelv  laid  before  Parliament,  on  the  3rd  and  follow- 
ing pages.  By  it  the  King  granted  in  full  property  all  the  country  of  New  France 
or  Canada,    llie  document  sets  forth : — 

**  IV.  And  for  the  purpose  of  repaying  to  the  said  Company  the  heavy 
'*  expenses  and  advances  necessary  to  he  made  by  the  said  Company,  for  the 
**  purposes  of  the  settlement  of  the  said  colony  and  the  support  and  preservation  of 
**  the  same.  His  Majesty  will  grant  to  the  said  hundred  associates,  their  heirs  and 
<*  assi^ps  forever,  in  full  property,  justice  and  seigniory,  (en  Unite  propri^ti^  Justice 
**  et  seigneurie,)  the  fort  ana  settlement  of  Quebec,  with  all  the  country  of  New 
"  France  called  Canada,  *  *  ♦  together  with  the  lands  within,  and  along  the 
**  rivers  which  pass  therein  and  discharge  themselves  into  the  river  called  Saint 
**  Lawrence,  otherwise  the  Great  River  of  Canada,  and  within  all  the  other 
**  rivers  which  flow  therein  towards  the  sea,  together  also  with  the  lands,  mines 
^*  and  minerals,  the  said  mines  to  be  held  always  in  compliance  with  the  terms  of 
'*  the  ordinance,  ports  and  harbors,  rivers,  streams,  pondd,  islands  and  islets,  and 
**  generally  all  the  extent  ofthe  said  country,  in  length  and  in  breadth^  and  bejrond 
^  as  far  as  it  shall  be  possible  to  extend  and  to  nmke  known  the  name  of^His 


**  Majesty,-T-His  Majesty  merely  reserving  the  right  of   Fealty  and  Homage, 
<<  which  shall  be  rendered  to  him  and  to  his  royal  successors,"  &c. 

*'  V.  It  shall  be  lawful  for  the  said  associates  to  improve  and  deal  with  the  said 
''  lands  as  they  may  see  meet,  and  to  distribute  the  same  to  those  who  shall  inhabit 
**  the  said  country,  and  to  others,  in  such  quantities  and  as  they  may  think  proper ; 
'^  to  give  and  grant  to  them  such  tides  and  honors,  rights,  powers  and  faculties,  as 
**  th^  may  deem  proper,  essential  and  necessary,  according  to  the  quality,  condition 
^<  and  merits  of  the  individuals,  and  generally  under  such  charges^  reserves  and  con- 
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**  dltions  as  they  may  think  proper.  But  nevertheless,  in  ease  of  the  erection  of  any 
*^  duchy,  marquisate,  county  or  oarony.  His  Majesty's  letters  of  confirmation  shall 
**  be  obtained,  upon  application  of  his  said  Eminence  the  grand-master,  chief  and 
*^  general  superintendent  of  the  trade  and  navigation  of  France." 

Such,  then,  were  the  terms  of  the  grant  of  the  whole  country,  made  in  1627,  to 
a  commercial  Company ;  a  Company  created  with  most  extraordinary  privileges ; 

/  empowered  to  make  war  or  peace ;  to  have  fortresses  ;  in  fact  clothed  with  all  the 
attributes  of  sovereignty.  All  limitations  upon  their  power  of  alienation,  which 
might  appear  to  be  made  by  the  Custom  of  Paris,  or  otherwise,  were  dispensed 
with.    They   were  to  grant  to  anybody   and  everybody,   on  just  such  terms 

^       as  they  pleased. 

There  had  been  some  grants  of  land  in  Canada,  made  before  this  period  ;  but 
none  of  them  seem  to  be  in  force ;  so  that  I  begin  with  this  grant  to  the  Company 
as  affording  the  key  idea,  which  interprets  and  governs  all  tk^t  follow.  The  Cwn- 
pany  granted,  under  this  ample  charter,  a  considerable  number  of  Seigniories 
between  the  years  1628  an4  1663.  By  examining  the  printed  titles,  and  adding 
several  others,  the  existence  of  which  I  have  ascertained  elsewhere,  I  find  in  all 
sixty-one  grants  en  fief  o(  this  period,  of  which  sixteen  are  either  duplicates  or  have 

"\^       never  been  taken  possession  or,  or  have  been  forfeited.    Forty-five  are  thuf  still  in 

—^^     force,  and  of  these  thirty-five  are  to  be  found  in  the  Volumes  lately  laid  before  this 

Honorable  House.    The  total  grants  en  Jief  in  Lower  Canada,  are  about  two  hundred 

J^>^  and  eighty.  The  Company's  grants,  therefore,  form  about  one  sixth  of  the  whole  of 
those  now  existing.  These  grants  cover  an  extent  of  nearly  three  millions  of 
arpents,  according  to  the  estimate  of  a  gentleman  of  great  accuracy  in  these  matters ; 
and  as  all  the  lands  held  in  Seigniory  amount  to  some  ten  millions  of  arpents^  the 
quantity  now  held  under  grants  oy  the  Company  is  not  far  from  one  third  of^  the 
whole. 

Of  these  grants,  three  contain  also  grants  d  tUre  de  cen» ;  and  one  of  these  is 
the  ffrant  to  Robert  Giftard,  of  the  Seigniory  of  Beauport,  dated  the  15th  of  January 
1634,  and  to  be  found  on  page  386  of  the  First  of  the  Volumes  laid  before  this 
House.  It  sets  forth  that  the  Company  "  being  desirous  to  distribute  the  lands"  of 
Canada,  ^<give  ^nd  grant  by  these  presents  the  extent  and  appurtenances  of  the 
*'  following  lands,  to  wit :  one  league  of  land  along  the  bank  of  the  River  St.  Law- 
''  rence,  by  one  league  and  a  half  of  depth  on  the  lands  situated  at  the  place  where 
**  the  River  Notre  Dame  de  Beauport  falls  into  the  aforesaid  river,  including  the 
**  river  (Notre  Dame)j  to  enjoy  the  said  lands,  the  said  Sieur  Giffard,  his  succes- 
^*  sors  or  aifans  cauae,  in  all  justice,  property  and  seigniory  forever,  with  precisely 
*' the  same  rights  as  those  under  which  it  has  pleased  His  Majesty  to  grant  the 
"  country  of  New  France  to  the  said  Company,  {en  toutte  juslicey  ptopriiti  et 
**  aeigneurief  d  perpituitSy  tout  axney  et  d  pareils  droits  qu^il  a  plu  d  Sa  Majetti 
'*  donner  le  vaye  de  la  Nouvelle  France  d  ladite  Compagme.^^)  Is  not  this  an  irre- 
vocable ana  absolute  grant  of  property  ?  I  think,  it  there  are  words  which  can 
convey  such  a  grant,  I  have  just  read  them.  But  the  grant  conveyed  other  pro- 
pertv ;  it  gave  another  piece  of  land  d  titre  de  cenSy  in  the  followins  terms.  *'  Besides 
*^  wnich  things  the  Company  has  also  accorded  to  the  said  Sieur  Giffard,  his  succes- 
^*  sors  or  ayane  cause,  a  place  near  the  fort  of  Quebec,  containing  two  arpents,  for 
**  him  there  to  Construct  a  house  with  the  conveniences  of  a  court  yard  and  garden, 
*'  which  places  he  shall  hold  d  cens  of  the  said  place  of  Quebec.^'  The  strong  ex- 
pressions contained  in  the  other  grant,  are  not  in  this.  I,  of  course,  do  not  mean  to 
say  that  this  was  not  a  grant  of  property ;  but  when  I  have  the  much  larger  and 
more  emphatic  expressions  of  the  other  portion  of  the  grant,  I  cannot  believe  that 
they  were  not  meant  to  give  the  most  absolute  property.  If  one  was  a  grant  of 
property,  which  cannot  be  denied,  the  other  was  such  a  grant  ten  times  over.  The 
one  was  a  grant,  made  as  to  a  commoner ;  the  other  was  a  grant  of  all  kind  of 
property,  with  right  of  justice  and  lordship  over  the  tract  of  country  comprised 
within  it. 

The  following,  again,  is  the  wording  of  the  grant  of  Deschambault ;  another 
of  these  grants,  comprising  as  well  land  en  roture  as  land  en  fief.  I  cite  from  page 
875  of  the  same  First  Volume^ — tlie  French  version : — 


< 
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^'  We  have,  to  the  said  Sieui  de  ChaviffDy,  given,  mnted  and  conceeded.  and 
^  in  virtue  of  the  power  conferred  on  ns  by  His  Majesty's  £dict  for  the  estabiisbh 
^  ment  of  our  Company,  do  b^  these  presents  give,  grant  and  concede  the  lands 
**  and  places  hereinafter  described,  that  is  to  say :  two  arpents  of  land  to  be  taken 
^  in  the  place  designated  for  the  city  and  6aniieue  of  Quebec,  if  there  remain  sti}!  any 
*^  uneonceded  lands*  therein  or  adjoining  the  same,  to  build  thereon  a  dwelling  with 
'*  a  garden  where  he  may  reside  with  his  family;  moreover,  thirty  arpents  of  land 
^  to  be  taken  outside  the  said  banlieue  of  the  said  city  of  Quebec  and  close  to  the 
*^  same,  in  the  lands  not  yet  conceded ; — 

**  And  we  have  moreover  to  the  said  Sieur  de  Chavigny  given,  granted  and 
**  conceded,  and  by  these  presents  do  give,  ffrant  and  concede,  in  virtue  of  the 
**  power  conferred  on  our  said  Company,  hail  a  league  of  land  in  width,  to  be  taken 
**  along  the  said  River  St.  Lawrence  above  or  below  Quebec,  at  any  place  from 
"  Three  Risers  down  td  the  mouth  of  the  said  River,  by  three  leagues  m  depth  in- 
**  land,  either  on  the  side  where  Quebec  is,  or  on  the  other  shore  of  the  said  River, 
**  as  the  said  Sieur  de  Chavignv  may  desire ;  to  have  and  to  hold,  unto  him,  his 
'^  successors  and  assigns,  the  above  conceded  lands,  in  full  property,  and  to  possess 
"  the  same,  to  wit:  (en pleine propriete^  et  Us  pos$ider,  sfavmri)  the  said  two  ar- 
^  pents  of  land  in  the  city  and  bardieue  of  duebec,  and  the  said  thirty  arpents  near 
**  and  outside  the  said  hardituey  in  roture,  subject  to  the  payment  of  one  denier  of 
**  cens,  payable  at  the  Fort  of  Quebec,  every  year,  on  the  day  which  shall  hereafter 
**  be  appointed,  the  said  cens  beariog  lods  et  verUes,  saisine  et  amendes  ;  and  the  said 
*^  half  league  on  the  River  St  Lawrence  by  three  leagnes  in  depth  inland  in  all 
**  property,  justice  and  seigniory  also  for  ever,  unto  him,  his  heirs  and  assigns  (en 
**  tcutte  prcfrieti^  justice  et  seigneurie  ausii  d  toujours,  pour  luy,  ses  Jioirs  et  ayana 
**  caiise.'0 

Here,  again,  one  property  was  granted  enfii^fy  and  another  en  ro^iire,— both  as      j^^^^ 
real  property ;  only,  one  as  a  much  higher  kind  of  property  than  the  other. 

Again ,  on  page  351  of  the  same  Volume — I  o\  course  continue  to  cite  the  French 
venion,  as  being  the  original — ^will  be  found  a  grant  wholly  en  roturey  to  one  Jean 
Bourdon.  After  reciting  a  setting  apart  by  the  resident  Governor,  in  favor  of  the 
grantee,  of  "  an  extent  of  about  fifty  arpents,  of  land  covered  with  growing  wood, 
**^  situate  in  the  hanUeue  of  Quebec,  to  have  and  to  hold  the  same  unto  him,  his  heirs 
«<  and  assigns,  fully  and  peaceably,  in  pimple  roture^  under  the  charges  and  censives 
^  -which  Messieurs  of  the  Company  of  ^ew  France  shall  order,  on  condition  that 
«<  the  said  Sieur  Jean  Bourdon  shall  cause  the  said  lands  to  be  cleared,  and  shall 
''  allow  the  roads  which  the  officers  ot  Messieurs  of  the  said  Company  may  establish. 
**  to  pass  through  his  lands,  if  the  said  officers  judge  it  expedient,  and  that  he  shall 
^*  take  a  title  of  concession  from  Messieurs  uf  the  said  Company  ot  the  said  laods^" — 
this  grant  thus  proceeds  : — **  The  Company  has  confirmed  and  hereby  confirms 
«  the  said  distrioulion  uf  land,  and  as  far  as  may  be  necessary,  has  grante4  and  con* 
''  ceded  it  anew  to  the  said  Jean  Bourdon,  to  have  and  to  hold  the  same  unto  him, 
**  hm  successors  or  assigns,  (pottr  en  jouir  p<rr  luy^  ses  successeurs  ou  ayant  catue,) 
'^  under  the  said  eharges  and  conditions  above  mentioned,  and  moieover  sul^ect  to 
«( the  payment  of  one  denier  of  cens  for  each  arpent  every  year  to  be  computed  from 
«'  the  date  of  the  said  giant." 

The  same  omission  of  all  strong  forms  of  expression  as  to  grant  of  full  property, 
characterizes  all  these  roture  grants.  Yet  they  were  grants  of  property.  Were 
the  grants  en  fief,  where  jm  much  more  was  said,  really  meant  for  less  ? 

No  less  than  twelve  of  these  grants  by  the  Company  of  New  France  contain 
expressions  equivalent  to  that  which  I  have  read  from  the  grant  of  Beauport ;  con- 
ferring the  same  rights  as  the  Company  had  from  the  King.  The  seigniories  thus 
granted  are  the  following,  viz  :  In  1634,  Beauport  and  a  .^at  Three  Rivers  to  the 
Jesuits  :  in  1630,  Lauzon.  Beaiipr6,  and  the  Isle  d'Orleans  ;  in  1640,  part  of  Mont- 
real ana  St  Sulpice  ;  m  1652,  Gaudarville  ;  in  1653,  an  Augmentation  of  Beauport, 
Mille  Vaches,  the  Augmentation  of  Gaudarville,  and  NeuviTle  or  Pointe  aux  Trem- 
bles ;  and  in  1668,  the  remainder  of  Montreal.  Of  these,  Gaudarville  was  granted 
for  the  purpose  of  inducing  the  grantee  to  defend  a  dangerous  post.  There  are 
three  other  grants  in  franc  alevk ;  words  which  absolutely  relieved  the  holder  from      -^^ 
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any  obligation^  except  those  to  which  he  was  liable  as  a  subject  of  the  French 

^    Crown  ;  feudal  superior  he  had  none.    Several  other  ^nts  were  made  in  fratu:, 

abnoiffne  to  religious  bodies,  on  condition  of  their  giving  an  honorable  place  to 

members  of  the  Company  at  the  performance  of  mass  on  certain  days  of  ceremony, 

.ZS^  of  their  taking*care  of  the  sick,  &c.  Many  grants  were  so  worded  as  to  exempt 
the  owner  from  the  duty  of  paying  a  quint  on  mutations  by  sale,  and  thus  gave  him 
the  power  to  part  with  the  property  exactly  as  he  pleased.    A  large  proportion  of 

x;~  the  grants  contain  the  words  en  pleine  propriete  ;  and  not  one  excludes  the  notion 
implied  in  those  words.  Several  expressly  grant  some  river  or  rivers  ;  many  grant 
''  all  the  rivers  ;''  and  of  course  whenever  the  Company  granted  with  the  same 
rights  as  they  held  themselvps  from  the  Crown,  they  gave  the  rivers,  mines,  minerals 
and  everything  else.  So  far  indeed,  did  these  grants  sq,  that  in  some  cases  it  was 
even  thought  necessary  to  make  a  reserve  of  this  kind — <^The  Company  does  not 
<*  intend  that  the  present  concession  should  prejudice  the  liberty  of  navigation 
*^  which  shall  be  common  to  all  the  inhabitants  of  New  France."  This  clause  is  to 
be  found  in  the  grant  of  Montreal,  in  1640  (see  page  365  of  the  same  Volume)  ; 
and  similar  provisions  are  to  be  found  in  some  eight  other  grants  ;  shewing  clearly 

^^  how  perfect  was  the  property  intended  to  be  given,  when  it  was  mought  necessary 
to  reserve  such  rights  as  these.  In  some  of  these  grants  this  clause  is  so  worded 
as  to  stijpulate  in  terms,  that  the  grantees  shall  charge  no  duty  on  ships  passing 
their  lands  on  the  St.  Lawrence.  Were  not  men,  in  whose  grants  it  was  thought 
requisite  in  express  words  to  reserve  even  this  right  of  soverei^ty  over  the  great 
river  of  the  country,  intended  to  be  proprietors  of  something  ?  The  grants  1  speak 
of,  are  of  dates  rangmg  from  1640  to  1659,  and  are  in  all  no  less  than  nine.  They 
are  the  grants  of  Deschambault ;  part  of  Montreal  and  St.  Sulpice  ;  Riviere  du  Snd ; 
an  Augmentation  of  D'Autr6 ;  Portneuf ;  Repenti^y,  Lachenaie  and  L' Assomption ; 
Becancour  ;  an  Augmentation  of  Deschambautt ;  and  the  remainder  of  Mont- 
reaL  Other  clauses  equally  indicative  of  meaning^  are  to  be  found  in  a  number  of 
the  grants.  Several,  for  instance,  expressly  prohibit  the  erection  of  forts,  and  a 
considerable  proportion  imply  the  unoerstandin^^  of  the  parties,  that  the  grantee 
would  probably  make  application  to  the  Crown  tor  a  title  of  honor  ;  the  Company, 
as  it  will  be  remembered,  not  having  power  to  grant  such  title.  Was  it  meant  that 
men,  receiving  such  grants,  were  to  oe  something  short  of  proprietors  ? 

There  is  of  course  no  question,  but  all  these  grants  implied  the  duty  of  settle- 
y       ment  and  clearing  of  the  land ;  that  when  the  Crown  grantea  land,  the  grantee  was 

^^^^  to  take  possession  and  make  use  of  it  If  not,  the  coritract  was  not  fulfilled;  and 
either  the  Crown,  or  the  Company— in  case  the  Company  were  the  grantor— might 
take  it  back,  as  if  it  had  never  been  given.  This  1  ad[mit.  All  fcontend  for  is, 
that  the  grantees  were  not  bound  to  settle  the  land  in  any  particular  manner  ;  that 

^—  they  were  lords  and  masters ;  not  obliged  to  concede  or  part  with  theii  land  in  any 
particular  way ;  whether  en  arrierefiefy  or  d  tens,  or  otherwise.  There  were  diffi- 
culties arising  out  the  state  of  the  new  country,  which  rendered  it  impossible  to 
carry  out  in  it  the  maimers  of  the  old ;  but  these  were  circumstances  of  geographical 
position^  not  restrictions  of  law.  The  law  imposed  no  restraint  whatever ;  and  as 
to  the  grants,  very  few  indeed  made  any  mention  of  the  amount  or  kind  of  settle- 
ment to  be  effected  by  the  grantees.  In  the  grant  of  Deschambault,  (from  which  I 
have  aJready  quoted,)  it  is  provided  that  the  grantee  **  shall  send  at  least  four 
**  working  men  to  commence  the  clearing,  besides  his  wife  and  servant-maid, 
'<  and  Ihis  by  the  first  ships  that  shall  sail  from  Dieppe  or  La-Rochelle,  together 
*^  with  goods  and  provisions  for  their  support  during  three  years,  which  shall  be  gra- 
*'  tuitously  brought  and  carried  for  him  to  Quelle  in  New  France,  on  condhion 
«  tfiat  he  send  the  whole  on  board  of  the  ships  of  the  Company  at  Dieppe  or  La- 
<*  Rochelle."  There  was  thus  a  stated  consideration  for  this  grant ;  not,  however, 
an  obligation  to  take  out  emigrants  by  the  hundred ;  nor  yet  to  concede  to  all  and 
sandry  who  might  come  and  demand  the  land.  You  could  not  in  those  days  have 
induced  a  man  of  substance  to  go  out  and  settle,  without  giving  him  a  larse  quan- 
tity of  land ;  and  no  man  would  nave  thanked  you  for  such  a  grant,  unless  ne  were 
to  be  the  master  of  it.  The  grant  of  Montreal,  (also  already  quoted)  is  another  of  the 
two  or  three  that  imply  an  obligation  on  the  part  of  the  grantee  to  bring  out  settlers. 
But  there  is  not  one  that  imports  obligation  as  to  the  terms  on  which  land  should  be 
given  to  such  settlers.  Some  on  the  contrary,  even  limit  the  power  of  gmding 
land  in  a  whimsical  manner.  Thus  in  the  grant  of  Beauport  in  1634^  the  land  is 
given  '^  without  the  said  Sieur  Gifiard,  his  successors  or  assigns,  havmg  the  right 
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**  to  dispose  of  the  whole  or  part  of  the  lands  hereinaboye  granted  to  him  without 
**  the  will  and  consent  of  the  said  Company,  during  the  term  and  space  of  ten 
years.*'  So  far,  then,  from  its  haying  been  his  doty  to  concede,  his  grant  re- 
strained his  power  to  concede.  The  grant  of  D'Autr^  proyides  that  concessions  be 
made  only  to  persons  residing  in  New  France,  or  who  shall  go  out  there.  That 
of  Montreal  and  St.  Sulpice,  on  the  contrary,  limits  them  to  persons  not  inhabitants 
of  New  France,  but  who  shall  bind  themselves  to  emigrate  there.  So  various  were 
all  these  grants ;  so  adverse  to  the  ideas  that  then  prevailed,  the  notion,  that  the  x/ 
grantees  were  bound  to  sub-^rant  their  lands, — by  any  uniform  rule,  d  cens,  or  /^ 
otherwise, — or  indeed  to  part  with  them  at  all. 

Besides,  a  number  of  these  grants  en  fief  were^raiits  of  tracts  of  land,  too  small     . 
for  sub-granting  to  have  been  possibly  thought  of.    Isle  des  Ruaux  was  a  small     V 
island  granted  for  purposes  of  pasturage  to  the  Jesuit  Fathers.    Another  grant  was        ^ 
made  to  one  Boucher,  oif  two  hundred  arpents,  en  fief;  and  another  on  the  Cap 
Kouge  Head,  called  Beeancour,  was  but  ten  arpents  by  one.    Another  of  them,  was 
a'mere  erection  of  a  hoase  called  St  Jean,  at  Quebec,  with  sixty  arpents  of  land    v^^ 
adjoining,  into  a  Jief.    The  owner  Bourdon  by  name,  held  it  en  roture  ;  and  the    ^*^ - 
Company  converted  it  into  a  fief — expressly  to  gratify  him,  by  making  his  tenure 
that  of  a  man  of  rank. 

Under  all  these  circumstances,  can  it  for  an  instant  be  imagined  that  the  grantee 
of  land  en  fief  vf  2^  at  all  bound  to  sub-grant?  He  was  to  all  intents  a  proprietor  ; 
only  with  a  higher  social  rank,  a  right  of  property  more  admitted,  than  were  pos- 
sessed by  the  nolder  en  roture.  U  was  impossible  that  such  a  condition  should 
have  been  thought  of.  The  grantees  must  sometimes  bring  people  out  from  France ; 
the  Company  could  not  require  them,  after  they  had  done  so,  to  make  any  other 
bargain  tnan  they  and  their  emigrants  might  think  fit  to  make.  The  Seignior  could 
grant  his  land  or  not,  as  he  mought  proper.  The  beginning,  middle  and  end  of 
his  obligation  was,  to  take  possession  of  it  and  settle  on  it ;  when  he  had  done  this, 
he  might  do  whatever  else  ne  pleased.  Generally  speakinc,  the  grants  were  made  N*--. 
for  the  avowed  purpose  of  enriching  the  grantee.  Several,  indeed,  were  to  reli-  "">, 
gious  bodies,  and  set  forth  the  intention  of  securing  them  ample  revenues ;  a  notion 
obviously  irreconcileable  with  the  idea  of  their  b^g  bound,  as  a  sort  of  Govern- 
ment Agents,  to  concede  their  lands  at  low  rates. 

So  much  for  the  tenor  of  the  grants  of  nearly  three  tenths,  in  extent,  oC  all  the 
land  at  present  held  enfi^  in  Lower  Canada. 

I  past  to  my  next  period ;  that  between  1663,  the  date  of  the  dissolution  of  the 
Company  of  New  France,  and  1712,  when  the  Arrits  of  Marly  were  promulgated 
in  Canada.  The  Company  was  dissolved,  because  it  did  little  for  the  settlement  of  the 
comitry;  the  majority  of  the  Seigniories  were  not  settled;  and  the  French  King  \ 
rey<^ed  his  grant  of  1627,  and  took  the  Colony  a^in  into  his  own  hands.  Not 
lone  after  several  Royal  Arrits  were  issued ;  which  have  sometimes  been  cited, 
as  though  they  imported  the  revocation,  more  or  less  absolute,  of  all  the  antecedent 
grants  made  by  the  Company.  It  has  been  taken  for  granted  by  those  who  have 
so  cited  these  Arrits,  that  because  the  King  said  by  them,  that  ti^ese  grants  were 
to  be  revoked,  in  Whole  or  part,  they  were  so.  But  the  fact  was  not  so.  I 
admit,  of  course,  that  some  of  the  grants  made  by  the  Company  were  taken  back 
again.  A  number  were,  no  doubt,  so  dealt  with.  But  it  was  not  under  these 
Arrits ,  or  any  of  them,  as  I  will  presently  show,  that  this  was  done. 

The  first  of  these  Arrils  is  that  of  the  21st  of  March,  1663,  printed  on  page 
135  of  the  Third  of  the  Volumes  laid  before  Parliament.  In  it  the  Kins;  complains 
of  the  failure  to  settle  the  country,  and  alleges  :  •*  that  one  of  the  chief  causes  for 
**  the  said  country  not  becoming  so  populous  as  he  desired,  and  even  that  several 
<<  settlements  had  been  destroyed  by  tne  Iroquois,  is  to  be  found  in  the  grants  of 
**  larse  quantities  of  land  which  have  been  accorded  to  certain  inhabitants  of  the 
^  said  country,  who  never  beins  able  to  clear  their  lands,  and  having  established  their 
**  residences  in  the  middle  of  the  said  lands^  have  by  this  means  found  themselves 
*<  placed  at  a  great  distance  from  each  other,  and,  therefore,  unable  to  succour  or 
**  aid  each  other."  And  the  Arriteqea  on  to  say^  that,  to  prevent  this  evil,  the 
King  ordains^  that  **  within  six  mont&i  of  die  publication  of  the  present  Arrit  in 
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'^  the  said  conntryj  all  the  inhabitants  thereof  shall  cause  to  be  cleared  the  lands 
/  '<  contained  in  their  concessions  ;  or  otherwise,  in  default  of  their  so  doing  wi^in 
/  *^  the  time  mentioned,  His  Majesty  ordains  that  all  the  lands  not  cleared  shall  be 
/  *^  distributed  by  new  concessions  in  the  name  of  His  Majesty  ;  His  Majesty  re- 
'^  yoking  and  annulling  all  concessions  of  land  by  the  said  Company  still  remaining 
*^  uncleared."  It  mi^t  naturally  bb  supposed  that  this  meant  something  ;  but, 
under  date  of  almost  the  same  day,  there  will  be  found  in  the  Edits  et  Ordonnanceg, 
piinted  in  1803  and  1806,  (on  pag^e  26  of  the  Second  Volume,)  a  document  ad- 
dressed by  the  King  to  a  M.  Gaudais,  a  Commissioner  of  Inouiry,  whom  he  seems 
to  have  been  sending  out  to  Canada.  This  is  dated  the  6th  ot  May.  1663  ;  and  in  it 
the  King  treats  the  injunction  just  mentioned  as  comminatory,  ana  never  intended 

""-yL  to  be  carried  out  to  the  letter.  **In  case  any  of  those,^  says  the  King  by  this  in^tru- 
^  ment,"  to  whom  concessions  have  been  made,  set  to  work  at  once  to  clear  them 
*^  entirely,  and  before  the  expiration  of  six  months  as  mentioned  in  the  ArriL  shall 
<<  have  commenced  to  clear  a  good  part,  it  is  the  intention  of  His  Majesty,  tnat  on 
**  their  petition,  the  Sovereign  Council  may  grant  a  new  term  of  six  months  only, 
<<  which  beinff  ended  He  desires  that  all  the  above  mentioned  concessions  shall  be 
*'  declared  null."  When  the  Arret  came  to  Canada,  however,  we  find  that  nothing 
was  done  upon  it ;  the  Sovereic^n  Council  contented  itself  with  merely  having  it 
communicated  to  the  Si/ndic  of  the  Habitans,  before  proceeding  further,  *^  avant 

^><*'  faire  droit. ^^  This  done,  no  one  appears  to  have  thought  any  more  about  it.  Cer- 
tainly, the  uncleared  grants  were  not  all  resumed  under  it ;  nor  indeed,  so  far  as 
one  can  see,  were  any. 

In  May  1664,  the  King  created  a  new  Company,  the  Company  of  the  West 
Indies,  with  powers  and  privileges  as  regarded  all  the  American  possessions  of  the 
Frencn  Crown,  nearly  answering  to  those  which  the  Company  of  New  France, 
had  enjoyed  in  respect  of  Canada. 

Nearly  three  years  later,  we  arrive  at  the  date  of  the  earliest  in  order  of  time, 
of  the  documents  forming  the  first  part  of  the  Fourth  Volume  lately  laid  before  this 
Honorable  House.  As  those  documents  (the  documents  obtained  within  the  last 
year  from  Paris)  have  been  said  to  furnish  strong  evidence  against  my  clients,  I 
shall  feel  it  necessary  to  advert  to  all  of  them  ;  and  I  begin  with  this.  It  purports 
to  be  an  extract  from  a  draft  of  a  regulation  {projet  dt  rcglemerU)  prepared  by 
Messrs.  De  Tracy  and  Talon,  then  respectively  Governor  and  Intendant  of  New 
France,  under  date  of  the  !^th  of  January,  1667,  relative  to  the  panting  of  land  ; 
and  is  to  be  found  on  page  5  of  the  Volume  in  question.    It  is  thereby  suggested  : — 

''  That  an  Ordinance  be  made^  enjoining  all  inhabitants  of  the  country,  and  all 
**  non-residents  {Strangers)  possessing  lands  therein,  to  declare  what  they  possess, 
**  whether  in  fief  of  hege  homag^  or  of  simple  homage,  in  arriir&ifief  or  in  rottare, 
*'  by  a  statement  and  acknowledgment  (cUnombrement  et  aveu)  m  favor  of  the 
^'  Company  of  the  West  Indies,  giving  the  conditions  and  clauses  contained  in  their 
**  titles ;  so  that  it  may  be  ascertainedwhether  the  Seigniors  (Seigneurs  Dominants) 
'^  may  not  have  had  anything  inserted  in  the  deeds  given  to  them  by  their  Su- 
*^  perior  Lords  {Seigneurs  Suzerains  eu  Dominantissimes)  to  the  prejudice  of  the 
"  rights  of  sovereignty  {droits  de  souverainete)  ;  and  whetiier  they  themselves,  in 
<'  dStributin^  the  lands  of  their  fief  dominant  to  their  vassals,  may  not  have  ex- 
"  acted  anything  that  may  infringe  on  the  rights  of  the  Crown  and  the  subjection 
^'  due  only  to  the  King  :  *  *  •  and  to  avoid  all  .confusion  and  give  the  King  a 
^'  perfect  knowledge  of  the  changes  which  shall  be  effected  each  year  in  Cans^a, 
'^  that  it  be  orderea  that  in  future  no  grant,  whether  special  or  general,  shall  be 
''  made  in  the  name  of  the  Company  of  the  West  Indies,  or  on  the  part  of  the 
**  Seigniors  of  fiefs  who  shall  be  distributing  their  domaine  utile  to  HaJbitans,  unless 
"  (and  this  as  a  condition  of  their  validity)  the  same  be  verified  and  ratified  by  the 
*'  official  having  power  from  His  Maiesty,  and  be  registered  in  the  office  of  the 
"  domain  of  the  said  Company  ;  for  wnose  benefit  a  land-roll  {terrier)  shall  be  com- 
"  menced  forthwith." 

The  Governor  and  Intendant,  then,  at  this  time  were  evidently  under  the  im- 
pression, that  grants  of  land  had  been  made  under  the  rigime  of  the  Company  of 
New  France,  givinfir  too  extensive  rights  to  the  grantees ;  rights  in  fact,  of  a  nature 
to  trench  on  tli^  of  the  Crown.    Their  purpose  was,  to  enquire  as  to  that  matter. 
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They  clearly  never  thought  of  any  of  these  grantees,  as  being  something  less  than 
owners  of  real  estate.  And,  as  clearly,  the}r  entertained  no  thought  of  making  them 
80.  The  notion  of  an  obligation  on  a  Seignior's  part  to  sub-grant  his  land,  was  not 
their  notion.  They  neither  hint  at  the  existence  of  such  an  obligation,  nor  propose 
to  create  it  On  the  contrary^  their  proposal  (a  proposal  never  acted  on)  is,  to  throw 
a  certain  measure  of  obstruction  into  the  way  of  their  so  doing.  Aside  from  these 
inferences,  this  document  proves  nothing.  It  purports  to  be  a  mere  project ;  and 
was  never  acted  on. 

The  second  in  order  of  date,  of  the  Arrets  of  the  French  King  to  which  I  just 
now  alluded,  is  an  Arret  of  ^e  year  1672  ;  registered  in  Canada  on  the  18th  of 
September  of  that  year.  It  is  not  printed  in  the  Volumes  lately  laid  before  Par* 
Jiament ;  but  is  to  be  found  on  pase  60  of  the  First  Volume  of  the  Edits  et 
Ordomumces.  It  was  issued  iminediately  after  the  appomtment  of  a  new  Gover- 
nor, the  Comte  de  Frontenac  ;  and  is  really  little  more  than  an  order  to  M.  Talon, 
the  Intendant,  to  make  out  a  land  roll,  or  terrier  of  the  country— a  duty^  it  thus 
seems,  which  still  remained  to  be  performed,  notwithstandmg  the  intention  five 
years  before  expressed  by  him  on  Uiat  head^  in  the  extract  last  read.  The  King 
complains,  that  his  subjects  in  New  France  nave  obtained  too  extensive  grants  of 
land,  great  part  of  which  remains  uncleared,  "by  reason. of  the  excessive  size  of 
**  the  grants,  and  the  want  of  means  of  the  proprietors  thereof— (d  cause  de  la  trap 
**  grande  itendue  des  dites  concessions^  et  de  lafoiblesse  des  proprietaires  d^icellesy^  ; 
and  he  thereupon  orders  M.  Talon  to  make  out  an  exact  return  of  the  grants  made, 
and  of  their  state  as  to  number  of  persoos,  cattle,  &o*  on  each,— aftec  which,  he  is 
to  resume  the  one  half  of  the  extent  of  the  grants  made  previous  to  the  last  ten 
years,  and  to  re-grant  them  to  new  applicants,  on  condition  always  of  their  clearing 
them  entirely  in  the  course  of  the  four  years  immediately  following.  Again,  no 
trace  of  the  notion  of  any  of  these  grantees  not  being  owners  of  their  giants.  On  the 
contrary,  they  are  expressly  eo  called.  Nor  yet,  of  their  being  under  obligation  to 
fiub-grant.  The  whole  intent  of  the  Arrtt,  is  to  say  to  these  grantees,  as  proprietors 
of  land  given  them^or  settlement ;  you  have  had  too  much  given  you  ;  3rou  cannot 
clear  your  land,  for  want  of  means  ;  I  intend  to  take  back  half,  and  give  it  to  others 
who  shall.  But  the  very  fact  of  this  ArrH  having  been  issued  in  1672  shows  con- 
clusively, that  the  Arrit  of  1663,  on  which  I  remarked  a  few  moments  since,  was 
'  merely  commlnatory,  and  had  not  been  acted  on.  If  it  had  been  acted  on,  there 
Would  have  been  no  grants  in  force  of  a  date  previous  to  the  last  ten  years.  Nor 
was  this  of  1672,  acted  on  a  whit  more.  Talon  drew  up  no  such  return  as  was  ordered ; 
and  resumed  no  halves  of  grants.  There  is  no  trace  of  any  half  of  a  grant  having  ^^0^ 
ever  been  resumed.  Instead  of  acting  on  iKisArvHy  in  fact,  M.  Talon  did  some-  ^'^C^ 
thing  quite  different ;  for  he  immediately  granted, a  ^reat  number  of  Seigniories, 
*«  ithout  so  much  as  putting  into  the  grants  the  condition  of  clearance  wimin  four 
years,  as  by  this  Arrit  he  was  pointecUy  enjoined  to  do. 

A  third  Arret  of  the  same  class  is  to  be  found  on  pase  136  of  the  Third  of  the 
Volumes  laid  before  Parliament.  Its  date  is  of  1675,  and  it  was  registered  here  on 
the  21st  of  October  of  that  year.  It  is  a  transcript,  almost  without  change  of  a 
word,  from  that  of  1672  ;  and^in  fact,  issued  on  the  occasion  of  the  appointment  of 
M.  Duohesneau  to  succeed  Talon,  as  Intendant  of  the  country.  Equally  with  its 
predecessor,  however,  it  failed  (as  regarded  escheat  of  land)  to  be  acted  on. 

In  1676,  the  King  issued  a  Commission,  (to  be  found  on  page  24  of  the  First 
of  the  Volumes  before  Parliament)  by  which  he  vested  the  power  of  granting  land  in 
New  France,  in  the  Governor  and  Intendant  jointly  ;  that  power,  up  to  that  time, 
having  been  exercised  sometimes  bv  one,  and  sometimes  by  the  other,  of  those 
Officers.  The  grants  were  to  be  made  subject  to  confirmation  by  the  King  withitii 
the  year,  and  on  condition  also  of  clearance  and  improvement  of  the  land  within 
the  six  next  following  years  ;  and  were  to  be  made  contiguous  to  one  another  and 
to  the  grants  already  made  and  cleared — "dc  proche  en  proche  et  contigues  aux 
^^concessions  mii  ont  ile  faites  ci-devant^  et  qiii  sont  difriclUes.'^  No  other  conditions 
were  enjoined.  And  in  fact,  in  the  grants  as  made,  these  injunctions  were  not  obeyed. 
The  six  years'  clearance  clause  was  never  inserted  ;  any  more  than  the  four  years' 
clearance  clause  prevJ9U9]y  enjoined  hfd  ^§en» 
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The  fourth  and  lastArril  of  which  I  have  to  speak  In  this  oonnexion.  bears 
date  three  years  later^  in  1679;  and  is  only  to  be  found  on  page  1247  of  tne  first 
volume  of  the  Edits  et  Ordarmances.  It  recites  that,  at  last,  the  return  or  land-roll, 
ordered  in  1672  and  1675,  had  really  been  made,  and  that  it  showed  the  greater 
part  of  the  granted  lands  to  be  still  unimproved  and  ''  useless  to  its  owners  (imUUe 
auxproprtetaires);^^  and  thereupon,  it  first  ordered  the  execution  of  the  iirret  of 
1675, — admitted,  therefore,  till  tuat  time  to  have  remained  unacted  on, — and  then 
enjoined  a  course  quite  other  than  the  course  indicated  by  that^r^^, — that  is  to  say, 
ordered  that  one  fourth  o(  all  the  lands  granted  before  1665,  wad  not  presently 
cleared  andciihivated  should  be  ^  taken  from  the  proprietors  and  possessors  thereof, 
**  (retrandU  aux  propriitairts  et  possesseurs  d*iceUes,y^  and  one  twentieth  part  of 
whatever  should  be  the  uncleared  remainder  of  each  grant,  yearly  thereafter.  There 
is  not  however,  the  least  trace  of  this  Arrit  any  more  than  its  predecessors,  having 
ever  been  put  in  force.  It  was  merely  com  minatory.  Neither  one  half,  nor  one 
fourth,  nor  one  twentieth  of  any  Seigniory  was  ever  escheated.  All  was  a  dead 
letter — a  threat  never  executed,  perhaps  never  meant  to  be  executed. 

I  pass  to  consider  the  grants  made  by  the  Company  of  the  West  Indies,  or  in 
the  King's  name,  from  the  date  of  the  dissolution  of^  the  Company  of  New  France 
to  the  year  1712.  These  grants  were  very  numerous — in  all  something  less  than 
two  hundred  and  sixty,  of  which  some  eighty-three  are  not  in  Canada  or  for  other 
reasons  should  be  struck  off.  There  remam  a  hundred  and  seventy-six  ;  of  which 
a  hundred  and  sixty-four  are  printed  in  the  Volumes  before  the  House-  Two  of 
those  not  so  printed,  I  have  obtained  elsewhere.  In  all,  the}[  exceed  four  sevenths 
of  the  grants  now  in  force  ;  and  they  cover  more  than  four  millions  of  the  ten  mil- 
lions of  arpents  held  en  fief  in  Lower  Canada. 

A  few  of  them,  some  six  in  number,  were  granted  by  the  Company  of  the 
West  Indies  ',  all  in  the  same  terms.  The  grant  of  the  Seigniory  of  Riviere-du- 
Loup  en  has,  is  one  of  these  ;  and  is  to  be  mind  on  page  SB  of  the  First  of  the 
Volumes  laid  before  Parliament.  It  grants,  *'  on  the  south  side  of  the  great  River 
**  St  Lawrence,  one  league  above  and  one  league  below  the  Riviere  £i  Loup,  by 
**  one  league  and  a  half  in  depth,  and  the  ownership  (propriete)  of  the  said  Rwiire 
'^  du  Loup,  and  of  the  mines  and  minerals,  lakes  and  other  rivers  which  may  be 
'^  found  within  the  f«aid  concession,  and  also  the  islands  and  beaches  in  the  said 
*'  River  St.  Lawrence,  opposite  the  said  concession,  with  the  right  of  hunt»n^  and 
*'  fishing  throughout  the  whole  of  the  said  concession  ;  to  have  and  to  hold  the 
'*  same  unto  the  saidSieur  de  la  Chesnaye,  his  heirs  and  assigns  for  ever,  in  full 
"  property  and  seigniory,  (en  toute  propriite  et  seigneurie^y^  subject  only  to  the 
rendering  of  '/oi  et  hommage,  with  payment  of  an  ecu  d?or  on  every  change  of  pos- 
sessor, and  on  condition  of  clearance  being  begun,  a  survey  made,  and  bounds 
(Jbomes)  planted,  within  two  years.  The  grants  of  Terrebonne  and  Petite  Nation 
(neither  of  them  printed  in  the  Volumes  laid  before  Parliament,  but  of  which  1 
have  obtained  copies)  are  in  the  same  terms. 

These  grants  by  the  Company  were  confirmed  by  the  Royal  Edict  of  1674  (see 
page  20  of  the  Second  Volume  laid  before  Parliament)  revoking  the  (Company's 
Charter.  '^  We  declare  valid,  approve  and  confirm,"  says  that  Instrument  (p.  23)  '<  the 
'^  grants  of  land  accorded  by  the  Directors,  their  agents  or  attorneys,  and  the  sales 
*^  {venies  particuUercs)  which  have  been  made  of  any  habitations,  stores,  lands 
<^  and  heritages,  in  the  Countries  by  us  conceded"  heretofore  to  the  (Company.  So 
that  there  was  evidently  no  more  idea  then,  of  questioning  the  right  oithe  Com- 
pany to  sell,  than  there  was  of  questioning  their  right  to  dispose  of  land  in  any 
other  way. 

The  remainder  of  the  grants  of  this  period  were  made  in  the  King's  name ; 
first,  a  large  number  by  Talon  in  1672, — to  Ofiicers  of  the  Carignan  Regiment  and 
others;  then  several,  W  the  Clom^e  de  Frontenac,  the  (governor;  then,  some  by 
Messrs.  Frontenac  and  Duchesneau,  under  separate  instruments  executed  by  each ; 
and  afterwaids,  the  remainder,  under  instruments  jointly  executed  by  the  Governor 
and  Intendant  for  the  time  being. 

In  the  terms  of  these  grants  there  is  great  variety.  Some  refer  back  to  grants 
by  the  Company  of  New  France,  and  augment  them ;  the  new  grants  being  quite 
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9M  destitute  of  clauses  of  restiiction  on  the  grantee  as  the  original  grants.  A  great 
number  specially  grant  particular  rivers,  or  all  the  rivers  wi£in  their  limits,  as  the 
case  may  be.  Others  set  forth  as  the  object  of  the  grant,  that  it  is  to  endow  reli- 
ffioos  bodies,  or  to  reword  services  to  the  state.  Some  carried  with  them  rcmk  in  ^ 
me  peerage.  0\)iers,  again,  were  granted  as  an  inducement  to  the  establishment  > 
of  fisheries.  These^  of  course,  ^nted  the  rivers ;  and  contained  no  expression 
hinting  at  the  idea  of^  the  land  uemg  sub-granted  at  all.  The  thing  intended  was 
the  creation  of  fisheries,  not  of  agricultural  establishments.  One  crant  was  made 
with  a  view  merely  to  the  establishment  of  a  slate  quarry,  at  Anse  de  VEtang;  the 
only  condition  being  that  the  grantee  was  to  give  notice  to  the  Hang,  of  the  mines 
and  minerals,  which  he  might  find. 

I  might  hea|)  proof  on  proof  of  the  absence  of  any  intention  to  compel  the  grantee       ^^ 
to  sub-grant    It  is  even  certain  that  several  grants,  as  large  as  Seigniories,  were      -^^ 
made  d  litre  de  cen^— that  is  to  say  without  the  faculty  to  regrant)  because  the       ^^ 
holder  d  litre  de  cena  could  have  no  censitaire  under  him.    I  repeat,  during  several 
jears  grants  were  repeatedly  made,  of  an  extent  of  from  two  to  Tour  leagues,  d  litre 
de  cens,  at  the  rate  of  six  dtiiiers  of  cens  ;  which  grants  it  was  legally  impossible    s,^^^ 
for  the  grantee  to  dispose  of  either  en  fief  ox  d  cens.    Numbers  of  grants,  in  this  way     ^^C 
or  otherwise,  are  utterly  inconsistent  with  the  idea  of  an  obligation  to  sub-grant. 
One,  indeed,  that  of  Isle  aux  Coudres,  to  the  Seminary  of  Quebec,  (to  be  found  pn 
page  322  of  the  First  of  the  Volumes  laid  before  Parliament,  was  made  upon  express 
condition  that  the  Seigniory  granted  should  not  be  settled  upon,  except  by  persons 
belonging  to  the  Seminary.    So  far  from  obliging  the  erantees  to  sub-grant,  with 
a  view  to  the  settlement  of  the  country,  it  actually  prohibited  them  from  so  doing. 
The  ecclesiastics  were  to  use  their  grant,  lor  the  education  and  conversion  of  the 
Indians  ;  and  none  but  ecclesiastics  were  to  live  in  their  settlement  there«  lest  the 
work  of  education  and  conversion  should  be  interfered  with  by  lay  irregularities  of 
any  kind. 

I  have  felt  anxious  to  be  able  to  support  these  statements,  by  a  much  fuller  and 
more  precise  detail  of  facts.  Had  time  permitted,  I  would  have  drawn  up  and  laid 
before  this  Honorable  House,  a  complete/oc/tim,  setting  forth  my  clients'  case ;  in 
which  I  would  have  set  forth  as  succinctly  and  clearly  as  I  could,  the  precise  tenor 
of  all  these  vanring  forms  of  grant.  This,  however,  I  have  been  unable  to  do ;  and 
can  only  say  that  I  purpose  yet  to  do  what  I  can  towards  supplying  this  omission, 
by  laying  before  the  public  in  print,  with  as  little  delay  as  possible,  such  a  state- 
ment as  to  these  grants.  In  the  meantime,  all  I  can  do.  is  to  state  results  in 
general  terms,  and  cite  occasional  instances,  as  I  am  now  doing. 

The  only  kind  of  reference  in  any  of  tl^ese  grants,  to  their  probable  settlement  by    v^ 
tenants  or  sub-grantees  of  any  kind,  is  to  be  found  in  certain  clauses  upon  which  I    ^^ 
proceed  to  remark ;  and  which  clauses,  as  I  have  said,  are  by  no  means  to  be  found 
in  all  of  them.. 

I  cite  them  first,  in  their  longest  and  most  stringent  form, — from  the  grant  of  Ste. 
Anne  de  la  Perade,  by  'Talon,  made  in  1672,  and  to  be  found  on  pages  10  and  275 
of  the  Frst  Volume  so  often  mentioned.    They  there  read  thus  : 

'^  On  condition  that  they"  the  grantees  ^'  shall  continue  to  keep  or  cause  to  be 
**  kept  heartlfcand  home  (feu  et  lieu)  on  their  said  Seigniory ;  and  that  they  shall  sti- 
**  pulate  in  tKe  contracts  they  may  make  with  their  tenants  (tenanciers,)  that  these 
**  latter  shall  be  held  to  reside  within  the  year,  and  keep  hearth  and  home  on  the 
'*  concessions  that  maybe  or  may  have  been  accorded  to  them,  and  that  in  default 
"  of  this,  they  shall  re-enter  of  full  right  (deplein  droit)  into  possession  of  the  said 
♦*  lands ;— that  they  shall  preserve  the  oak  trees,  fit  for  ship-DuUdiug,  that  may  be 
*'  found  on  the  land  which  shall  be  reserved  for  their  principal  manor  house,  and 
**  also  that  they  shall  reserve  the  said  oaks  in  all  the  extent  of  the  particular  conces- 
'^  sions  made  to  their  tenants,  (tefmnders,) 

It  is  evident,  however,  that  these  are  not  clauses  to  oblige  the  grantee  to  have 
censitotre  tenants.  The  very  word  ienancier-  is  an  ambiguous  one :  it  may  mean 
censitcdreBj  or  it  may  mean  something  else  ;  it  is  applicable  to  censitaireSy  fmniers, 
holders  under  bail  a  rente — tenants,  of  any  kind,    fiut  apart  from  this,  I  repeat  that 
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these  clauses  do  not  require  the  grantee  to  have  tenants  at  all.  They  merely  re- 
quire him^  if  he  have  tenants^  to  make  them  live  on  their  lands  and  preserve  their 
oak  trees.  He  is  not  to  part  with  his  land  or  to  create  claims  upon  it^  without 
binding  down  the  parties  to  these  terms. 

To  show,  beyond  the  possibility  of  question,  that  this  and  no  more  was  the 
meaning  ot  these  clauses,  it  is  enough  to  turn  to  other  titles  of  the  same  period.  We 
shall  see  that  they  soon  got  shortened  ;  and  'n  fact,  appear  as  early  as  the  year  1676, 
in  a  grant  of  part  of  Longueuil,  (on  page  101  of  the  same  Volume)  in  the  following 
words  : — *^  that  he  sliall  continue  to  keep  and  cause  to  be  kept  by  his  tenants  (tenon- 
**  ciers)  hearth  and  home  (feu  et  Ueu)  ou  the  said  seigniory ;  that  he  shall  preserve 
*'  and  cause  to  be  preserved  the  oak  timber  fit  for  ship-building^  which  mav  be  found 
**  there,"  &c.  In  other  grants  of  the  same  year,  those  of  St.  Maurice  and  Gentilly, 
(on  pages  155  and  13  of  the  same  Volume,)  the  whole  is  cut  down  into  a  clause,  in 
which  the  very  word  tenancier  does  not  appear.  **  He  shall  continue  to  keep  and 
**  cause  to  be  kept  hearth  and  home  on  the  said  seigniory  ;  and  shall  preserve  and 
"  cause  to  be  preserved  the  oak  timber  thereon  fit,"  &c.  The  evidence  goes  even 
further.  For  a  number  of  grants  are  actually  so  worded,  as  in  terms  to  show  that 
the  having  of  sub-grantees  was  not  a  thing  compulsory  on  the  Seignior,  but  purely 
facultative.  Thus  in  the  grant  of  Ste.  Anne  des  Monts  (see  page  329  of  the  same 
Volume)  under  date  of  1688,  the  expression  used  is,  that  the  grantee  shall 
insert  the  requirements  insisted  on  **in  the  concessions  which  he  will  be  at 
**  liberty  to  make  (quHl  Luy  sera  permis  de  /aire)  on  the  said  land ;"  and  in  a  number 
of  other  instances,  the  same  or  like  words  are  used. 

Nor  were  these  varying  forms  of  expression  the  result  of  mere  unauthorized 
caprice  on  thepart  of  the  Governor  and  Intendant.    They  were  fully  sanctioned  by 
the  Crown.     There  are  printed  two  Royal  Arrets,  (see  pages  242  and  243  of  the 
Second  of  the  Volumes  laid  before  Pailiament,)  each  confirming  a  number  of  grants ; 
one  dated  in  1680,  the  other  in  1684.    By  these  the  King  declared  that  he  confirmed 
those  grants  precisely  as  they  were  made  ;   only  adding;  a  clause  to  require  clear- 
ance within  six  years.    I  have  also  obtained  another,  bearing  date  the  same  day 
as  the  ^rr^/»  of  Marly,  the  6th  of  July  1711;  which  contains  the  ratification  of 
eleven  grants,  of  various  dates  and  granted  under  various  conditions,  but  none  of 
them  hinting  at  any  obligation  on  the  grantee  to  concede  to  Censitaires,  or  at  all. 
In  this  document  which  I  have  from  a  client,  (and  the  terms  of  which  correspond 
almost  word  for  word  with  those  of  every  suosequent  Brevet  of  Ratification  that  I 
have  been  able  to  procure,)  the  King  distinctly  sets  forth  the  Seignior's  obligations 
-; ,  as  the  following,  and  no  other : — "  To  render  foy  et  hommage  at  the  Castle  of  St. 
/  /   *'  Lewis  at  QpUebec,  of  which  they  shall  hold  under  the  ordinary  dues ;  to  preserve 
**  and  cause  to  be  preserved  the  oak  trees  proper  for  the  construction  of  the  King's 
"  ships ;  to  give  notice  to  His  Majesty,  or  to  the  (Joveraors  and  Iniendants  of  3ie 
**  said  country,  of  mines,  ores  and  minerals,  if  any  be  found  within  the  extent  of 
*^  the  said  concession ;  to  keep  hearth  and  home  tnereon,  and  to  make  their  tenants 
^'  do  the  same,  failing  which  the  grants  shall  be  reunited  to  the  domain  of  His 
j        ^'  Majesty  -,   to  clear  and  cause  to   be  cleared   the    said    lands  forthwith ;  to 
I  i        **  leave  space  for  all  roads  necessary  for  the  public  good ;  to  leave  the  beaches 
f  I       "  free  to  all  fishers,  except  such  beaches  as  they  may  want  for  their  own  fisheries ; 
\        '^  and  in  case  His  Majesty  shall  need  any  part  of  such  lands,  for  the  construction 
\       '*  thereon  of  any  forts,  batteries,  places  d^armes,  magazines  or  other  public  works, 
(       **  His  Majesty  shall  be  entitlea  to  take  the  same,  as  also  all  trees  that  may  be 
(       **  necessaiy  for  such  public  works,  without  having  to  make  any  compensation 
<*  therefor." 

In  all  this,  most  surely, — in  all,  I  repeat,  that  is  to  be  found  in  all  the  grants  to 
this  date, — there  is  no  word  indicative  of  the  imposition  on  the  Seignior  of  any 
<C7^   obligation  to  sub-grant  his  lands  on  any  particulai  terms,  or  indeed  to  sub-grant 
them  at  all. 

We  come,  then,  to  the  Arrits  of  Marly,  of  the  6th  July,  1711 ;  promulgated  in 
Canada  in  December,  1712.  It  need  hardly  be  observed  that  there  are  two  Arrets 
of  that  date;  one  aimed  at  the  Seigniors:  the  other  at  the  Censitaires*  Before 
speaking,  however,  of  the  precise  terms  oi  these  Arrits,  I  must  remark  on  some 
mjitters  of  fact  only  of  late  Drought  to  light,  and  which  arp  established  by  the  docui- 
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mentii  coutained  in  the  last  of  the  four  volumes  laid  before  this  Houontble  House 
From  the  second  of  these — it  will  be  remembered  that  I  have  already  eommented. 
upon  the  first — from  the  second  of  these,  to  be  found  on  page  6  of  that  Volume,  it 
appears  that  in  1707,  M.  Baudot  the  elder,  the  then  Intent&nt,  wrote  to  the  Minister 
(Monseigneur  de  Pontchaitrain,  apparently)  complaining  of  many  abuses^  as  he 
thought  them,  which  prevailed  m  the  country ;  and  especially  lamenting  the 
*'etmit  ^affaireg'^  which,  he  says,  was  beginning  to  manifest  itself,  and  to  cause 
or  tnreaten  a  fearful  number  of  law  suits.  According  to  his  ideaS)  it  was  necessary, 
in  order  to  put  a  stop  to  all  this  litigation,  to  introduce  an  entirely  new  law,  estab- 
iishiog  an  absolute  Five  years'  Prescription,  by  which  all  sorts  of  people  should 
be  prevented  from  bringing  all  sorts  of  suits ;  for,  said  he,  unless  this  universal 
liti|^ion  is  put  an  end  to^  the  most  dreadful  results  to  the  colooy  must  follow. 
After  a  good  deal  of  wnting  upon  this  subject,  he  turns  upon  the  Seigniors,  and 
says  that  many  Habitant  have  settled  on  land  on  the  bare  word  of  their  Seigniors, 
without  deeds  setting  forth  any  conditions,  and  that  the  consequence  is  that  these 
Habiiam  have  oftenl)een  subjected  to  rents  and  dues  of  a  most  onerous  character  r 
the  Seigniors  refusing  to  give  deeds  except  at  charges  such  as  they  ought  not  to 
be  compelled  to  pa]^.  This,  says  he,  has  caused  the  dues  to  be  different  in  almost 
all  the  seigniories ;  in  eome,  one  rule  prevailing ;  in  some,  another.  He  further 
oomplains  that  it  has  become  usual  for  Seigniors  to  stipulate  in  their  concession 
deeds,  th^droitcU  retraU,  a  right  which  he  characterizes  as  inadmissible  under  the 
Customs  of  Paris.  On  this  last  point,  I  should  observe,  that  that  Custom  does 
give  the  right  of  retraU  as  regards  land  held  en  fitf;  that  is  to  say,  whenever 
such  land  may  have  been  sold,  the  Superior  Lord  may  by  the  Custom  come  in 
and  take  it  at  the  price  paid, — as  not  being  obliged  to  accept  of  any  Vassal  whom 
he  may  not  like.  The  Custom  does  not  accord  him  such  light,  as  regards  land 
held  of  him  en  censive;  but  it  does  not  preclude  his  agreeing  with  his  Cenntotre 
for  its  exercise.  Such  agreements  were  always  common ;  and  whenever  made, 
were  valid.  M.  Raudot  wis  merely  wrong  in  his  law,  on  a  most  obvious  point, 
when  asserting  the  contrary. 

He  goes  on  to  say : — 

*^  There  are  grants  according  to  which  the  capons  paid  to  the  Seigniors  are 
*'  paid  either  in  kmd  or  in  cash,  at  the  choice  of  the  Seignior.  These  capons  are 
'*  valued  at  thirty  9ols,  and  the  capons  are  not  worth  more  than  ten  sols*  The  Sei- 
*'  gniors  oblige  the  tenants  to  give  them  cash,  which  they  find  very  inconvenient,  as 
^  they  frequently  have  none :  ibr,  although  thirty  8ol$  appear  but  a  trifle,  it  is  a  great 
"  deal  in  tnis  country  where  money  is  very  scarce ;  and  moreover  it  seems  to  me 
'*  that  as  to  all  dues^  when  there  is  a  choice,  it  is  always  in  favor  of  the  party  owing, 
**  cash  being  a  species  of  penalty  against  him  when  unable  to  pay  in  kind. 

''  Seigniors  have  also  introduced  into  their  grants  the  right  of  the  banal  oven 
**  (four  bwnal)  of  which  the  HabHaxm  can  make  no  use,  because  of  their  habitations 
"  being  at  a  great  distances  from  the  Seignior's  house,  where  such  oven  must 
<<  be  established." 

Baudot,  then,  proposes  that  all  these  things  should  be  changed,  and  a  new  order 
of  things  establisned  as  to  all  sorts  of  matters.  Some  ot  his  proposals, — as  for 
instance,  that  for  suppressing  thefow  hanalj  or  exclusive  right  of  keeping  an  oven 
in  the  Seignioir,  were  not  unreasonable  ;  but  others  of  them  were  absurd ;  and  one 
in  particular — lor  the  reduction  of  all  Seigniorial  rents,  past  and  to  come,  to  one  low 
uniform  rate^  was  (to  say  the  least)  a  proposal  to  interfere  with  contracts  and 
established  rights  of  property,  in  a  manner  utterly  indefensible. 

The  next  document  in  the  same  Volume  (page  9)  is  a  letter,  or  pait  of  a  letter 
from  Monseigneur  de  Pontchartrain  in  euiswer  to  the  preceding ;  a  diplomatic  note, 
intiiDating  a  civil  disposition  on  the  part  of  the  Minister,  to  act  on  the  recommenda- 
tions given  him ;  but  asking  for  more  information. 

Following  this,  in  the  same  Volume,  are  two  notes  (see  pages  10  and  11)  from 
Pontchartrain  to  Messrs.  Deshaguais  and  D'Aguesseau — two  lawyers,  the  latter 
then  Procnreur  Q6n6ral ;  in  which  the  Minister  requests  those  two  gentlemen  to 
draft  an  Edict  on  the  subjects 
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The  importance  of  these  two  notOB,  faoweveri  is  not  obrions ;  ftlthongfa*^  mb 
doubt,  the  name  of  D'Aguesseau,  afterwards  Chancellor  of  France,  is  a  great  name. 
There  is  nothing  to  show  that  any  such  £dict  ever  was  drafted  by  him,  or  by  any 
one  else ;  and  it  is  at  least  quite  certain  none  was  ever  passed. 

M.  Raudot,  in  the  meantime,  in  1708,  sent  home  another  letter,  (the  next  docu- 
ment, commencing  on  page  11  of  this  same  Volume,)  accompanied  by  a  memoir 
showing  the  various  rates,  which  prevailed  in  different  seigniories^  This  memoir 
has  not  been  printed,  and  seems  not  to  have  bee]ti  found;  but  this  much  is  clear,  that 
by  it,  in  1708,  Raudot  informed  the  King  that  the  dues  paid  to  the  Seigniors  were 
most  various,  and  many  of  them  most  onerous,  considering  that  at  the  time  there 
was  little  or  no  money  in  the  countiy,— that  they  were,  in  fact,  so  various  and  so 
many,  that  he  sent  home  this  memoir  with  the  recommendation  to  bring  all  to  the 
same  level,  and  this  by  way  of  reduction,  in  order  to  go  back  to  the  early  dayi, 
*'  lea  lemps  dHrmocence  "  as  he  called  them,  when  all  the  rates  were  low.  To  these 
two  papers,  we  have  no  answer  from  the  Minister.  There  is  a  shoirt  document, 
dated  in  1711,  the  next  in  the  Volume,  (see  paige  13,)  but  it  has  no  reference  at  all 
to  the  matter  of  Raudot's  letter ;  and  after  that  we  have  nothing  more  in  the  Volmne, 
till  we  come  to  the  year  1716. 

Did  I  say,  we  have  no  answer  ?— I  am  wrong.  We  have  the  King's  own  answer, 
in  these  Arrits  of  Marly,  of  the  year  1711 ;  snowing  how  extremely  small  a  frac- 
tion of  all  M.  Baudot's  sweeping  recommendations,  His  Majesty  Saw  fit  to  regard 
wiUi  any  sort  of  favor.  The  former  of  these  Arrits  of  Marly,  that  which  is  directed 
against  the  Seigniors,  is  to  be  found  on  page  245  of  the  Second  of  the  Volumes  before 
Parliament,  and  is  in  these  words:— 

''  The  King  being  informed  that  among  the  tracts  of  land  which  His  Majesty 
*'  has  been  pleased  to  grant  and  concede  en  seigneurie  to  his  subjects  in  New  France, 
*'  there  are  some  which  have  not  been  entirely  settled,  and  others  on  which  lliere 
'*  are  as  yet  no  settlers  to  brin^  them  into  cultivation,  and  on  which  also  those  to 
^'  whom  they  have  been  conceded  en  seigneurie,  have  not  yet  commenced  to  make 
*<  clearings  for  the  purpose  of  establishing  their  domains  thereon  : — 

^'  His  Majesty  being  also  informed  that  there  are  some  Seigniors  who  refuse, 
*'  under  various  pretexts,  to  concede  lands  to  Habitans  who  apply  to  them,  with  the 
"  view  of  being  able  to  sell  the  same,  imposing  at  the  same  time  upon  the  pur- 
**  chasers  the  same  dues  (droits  de  redevances)  as  are  ^aid  hj  the  Habitans  already 
'*  settled  ;  which  is  entirely  contrary  to  His  Majesty's  mtentions,  and  to  the  clauses 
'*  of  the  deeds  of  concession,  (atu?  clauses  des  litres  des  concessions,)  by  which  they 
*^  are  merely  permitted  to  concede  lands  subject  to  dues  (d  Hire  de  redevance)  ;  and 
*<  which  also  causes  very  considerable  injury  to  the  new  settlers,  who  find  less  laud 
*^  open  to  settlement  in  tne  places  best  adapted  to  commerce  : — 

**  For  remed^r  hereof,  His  Majesty,  being  in  His  Council,  has  ordained  and 
*'  ordains,  that,  within  one  year  at  the  farUiest  from  the  day  on  which  the  present 
**  Arret  snail  be  published,  the  inhabitants  of  New  France  to  whom  His  Majesty 
**  has  granted  lands  en  seigneurie,  who  have  no  domain  cleared  and  no  settlers  on 
^'  their  grants,  shall  be  held  to  bring  them  into  cultivation  and  to  place  setliers 
**  thereon ;  in  default  of  which,  ait  the  expiration  of  the  said  time,  it  is  His  Majesty's 
'' will  that  the  said  lands  be  reunited  to  his  domain,  at  the  suit  of  the  Attorney 
"  Greneral  of  the  Superior  Council  of  Quebec,  (Procureur  Ghieral  du  ConseU  Supt-- 
^*  rieur  de  Quebec,)  and  on  the  Judgments  (Ordonnances)  to  be  rendered  in  that 
<<  behalf  by  the  Governor  and  Lieutenant  General  of  His  Majesty,  and  the 
"  Intendant  in  the  said  country  : — 

"  His  Majesty  ordains  also,  that  all  the  Seigniors  in  the  said  country  qf  New 
*'  France  do  have  to  concede  (ayent  d  concider)  to  the  Habitans  the  lots  of  land 
"  which  they  may  demand  of  them  in  their  seigniories,  subject  to  dues  (d  tUre  ds 
**  redtvance)  and  without  exacting  from  them  any  sum  of  money  as  a  consideration 
"  for  such  concessions  ;  otherwise,  and  in  default  of  their  so  doing,  His  Majesty 
"  permits  the  said  Habitans  to  demand  the  said  lots  of  land  from  them  by  a  formal 
^*  summons,  and  in  case  of  their  refusal,  to  mi^e  application  to  the  Qo'vetnor  and 
**  Lieutenant  General  and  Intendant  of  the  said  country,  whom  His  Majesty  enjoinm 
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*^  to  «anced«  to  the  said  HabUam  the  lands  demanded  by  them  in  the  said  seigni- 
**  ories,  for  the  same  dues  as  are  laid  upon  the  other  conceded  lands  in  the  said 
''  seigniories  ;  which  daes  ^all  be  paid  tnr  the  new  settlers  (nouveavx  Habitam) 
**  into  the  handn  of  the  Receiver  of  His  Au^jesty's  domain,  in  the  City  of  Quebec, 
*^  without  its  being  in  the  power  of  the  Seigniors  to  claim  from  them  any  dues  of 
*^  any  kind  whatever." 

What  now,  does  this  ArHi  amount  to  ?  The  King  has  been  told  that  certain 
Seigniors  have  not  settied  their  lands ;  and  he  says,  iT  they  do  not  do  so,  he  will 
take  their  Seigniories  away  from  them, — a  course  ot  procedure  which  he  had 
tbiei^ened  before,  but  had  never  carried  out.  This  course,  however,  was  now  to  be 
taken  through  the  agency  of  the  Attorney  General  as  prosecuting  officer,  and  by 
the  Governor  and  Intenoant  acting  conjointly.  The  King  further  say^  that  he 
learns  that  certain  Seigniors  refuse  to  mmt  to  Bdbikau,  unless  they  get  cash  pay- 
ment, and  that  this  keeps  back  the  settlement  of  the  country ;  which  l^ing  contrary 
to  his  r(^l  intention^  he  orden  that  they  shall  be  bound  to  make  grants  without 
any  payment  in  money.  The  mytd  used  to  express  the  dues  to  be  stipulated^  is 
not  cms,  but  redevaneey  a  geaetal  word,  which  does  not  necessarily  imply  aholdmg 
d  tUre  de  cent,  I  do  not  mean  to  say  that  this  kind  of  holdinff  was  not  present  to 
the  mind  of  those  who  drafted  the  Arrit ;  but  I  do  say,  that  the  thing  commanded 
is,  merely,  that  the  Seigniors  should  grant  in  consideration  of  future  dnesj  redevances. 
to  be  stipulated, — b  oSier  words,  that  thev  should  grant  on  a  sort  ol  credit,  insteaa 
of  insisting  on  a  consideration  in  cash.  If  it  had  been  intended  that  the  grants 
must  be  d  titre  de  cens,  why  was  not  the  appropriate  and  definite  word  employed  ? 
If  it  had  been  intended  to  fix  a  constant  rate,  why  was  not  that  rate  meoticmed? 
Baudot,  as  we  have  seen,  in  1707  and  17(16  had  called  attention  to  the  variety  of 
rates  prevailing  in  the  country  ;  and  yet,  acquainted  with  that  fact,  and  after  his 
minister  had  called  on  Messrs.  Deshaguais  and  D'Aguesseau  to  draft  an  Edict  on 
the  subject,  what  does  the  King  do  ?  Do  we  find  him  say,  you  shall  concede  at 
80  much,  d  titre  de  cens  ?  Not  at  all.  You  are  to  concede^  he  says,  for  rede- 
vances—and  without  exacting  ready  money.  What  again  is  the  one  penalty 
imposed?  It  is  explicitly  stated  in  the  Arrit.  The  Attorney  General  shall 
prosecute  you,  it  says  to  the  Seigniors,  and  shall  confiscate  your  land,  if 
you  fail  to  settle;  and  if  jou refuse  to  concede  at  redevanceSy  and  insist  on 
eash,  we  permit  the  Babitans  to  implead  you.  What  was  to  be  done  then  ? 
Was  the  land,  in  that  case,  to  be  granted  at  any  one  fixed  rate  ?  Not  at  all : 
we  know  that  the  Kins  knew  there  was  no  fixed  rate  in  the  country ;  for  the  fact, 
as  we  have  seen,  had  been  brou&ht  under  his  notice.  The  land  demanded  by  the  ) 
eomplainiUg  Habitant^  was  to  be  granted  by  the  Governor  and  Intendant  acting  ( 
conjointly,  and  &is  for  the  Crown— not  for  the  Seignior^— and  it  was  to  be  so  ^panted  ^ 
at  the  rates  of  the  other  lands  in  the  seigniory.  These  were  vague  words,  which  \ 
might  do  when  the  officers  of  a  despotic  master  had  but  to  refer  to  him  on  all 
occasions  to  find  out  his  will ;  but  thev  are  words  altogether  too  uncertain  for  any 
le^al  purpose  now.  The  fact  was,  the  Seigniors  were  by  law  at  liberty  to  do 
what  they  pleased,  in  the  way  of  granting  their  land  d  titre  ae  redevance,  or  refusing 
j»o  to  do  and  insisting  on  cash.  This  ArrSt  purported  to  take  from  them  the  right  ot 
so  refusiiig.  But  it  did  not  take  from  them  tne  right  of  making  any  bar^in  that 
any  BaJbwmt  might  be  wiUing  to  make  with  them, — whether  as  to  rate  of  dues  or  "^^ 
otherwise.  Supposing,  indeed,  any  Seignior,  instead  of  refusing  a  grant,  to  have 
insisted  on  some  enormous  rate  of  rent,  such  as  the  Habitant  could  not  in  reason 
be  oaUed  upon  to  give,  that  might  well  enoueh  have  been  taken,  according  to 
the  spirit  of  the  law,  for  a  refusal ;  and  the  (Ssvemor  and  Intendant  might  then 
have  granted  the  land :  that  is  to  sa^,  if  really  the  Arrit  had  been  ever  acted 
upon — as  I  will  presently  show  diere  is  no  reason  to  believe  it  ever  was.  But  I 
repeat;  the  Arret  did  not  make  it  illegal  to  dispose  of  land  otherwise  than  by  grant 
d  cens.  It  was  only  in  case,  upon  implication,  the  Seignior  refused  to  grant  d  titre 
de  redevance,  that  the  law  became  iq>plicable,  and  his  land  grantable  by  the 
CSovemor  andf  Intendant ;  in  which  case  the  dues  were  to  be  paid  to  the  Crown  and 
not  to  him. 

But  this  Arrit  was  ooupled  with  another,  to  be  found  on  page  246  of  the  same 
Yolnme ;  and  how  is  it  that  thoae  who  are  so  anxious  to  enfDrce  (as  they  pretend) 
the  first,  show  no  anxiety^  to  enforce  the  second  also  ?  This  second  Arrit  sets  forth, 
ttet  the  King  had  been  informed  that  the  CensUairee  did  not  live  on  their  grants ; 
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and  this  also  was  contrary  to  His  Mi^esty'd  intentions;  and  he  thtt«fore  by,  this 
y^  Arrii  ordered  that  all  Censitaires  mnst  keep  hearth  and  home  upon,  and  must  clear 
their  grants ;  and  that  in  case  of  their  failure  so  to  do,  upon  a  simple  Certificate  from 
the  Cure  and  Captain  of  the  Cdte  ('*  $ur  les  certificate  de$  Curea  et  CapitaineB  d«  la 
*^  Cote^^)  that  snch  and  such  Babitanls  had  failed  for  one  year  to  keep  hearth  and 
home  upon  their  lands  and  had  not  brought  them  into  a  stale  m  cohiTation 
(^'conme  Us  ^s  HabitauB  auront  He  un  an  aans  /aire  feu  et  Ueu  $ur  leura  terref^ 
-\  '*  etnelea  auront  point  mises  en  valeur,^^)  their  lands  should  be  at  once  escheated  to 
the  domain  of  the  Seignior^y  Judgments  (Ordonfiancee)  to  be  rendered  in  that 
behalf  by  the  Intendant.  Thus  any  number  of  Cengitairea  not  keeping  hearth  and 
home  could  be,  by  an  exparte  proceeding,  ejected  frOm  their  holding.  This  ArrSt^ 
nrUike  the  other,  was  frequently  acted  upon.  Sometimes  the  Intendant  was  kind 
eilbugh  to  grant  delay;  at  others,  he  escheated  the  land  without  any  delay  at  all, 
according  to  the  terms  of  the  Arret. 

The  two  Arrets,  it  is  obvious  to  remark,  were  far  from  being  equally  stringent. 
When  the  Seignior  disobeyed  the  one,  it  required  the  GoTomor  and  Intendant,  to 
brin^  him  to  terms.  When  the  Censitaire  failed  of  obedience  to  the  other^ 
nothing  was  reauired  but  the  authority  of  the  Intendant,  acting  upon  the  certificate 
of  the  Curi  and  Captain  of  the  Cdte. 

This  legislation  of  1711  was  all  that  really  took  place  oo  the  representations  of 
M.  Baudot 

I  return  to  the  consideration  of  the  documents  forming  the  first  part  of  the 
Fourth  Volume  laid  before  this  Honorable  House. 

The  extract  in  that  Volume,  next  following  those  of  which  I  hare  already 
spoken,  being  that  under  date  of  the  1st  of  March  1716, 1  pass  orer  without  remark ; 
because  it  has  no  reference  to  anything  in  controversy  here.  It  relates  only  to  the 
making  of  a  rent  toll  (terrier)  of  the  domain  of  the  Crown. 

Next  comes  an  extract,  a  single  sentence,  having  reference  to  the  centive  of 
the  Island  of  Montreal,  a  purely  local  matter ;  and  this  again  is  followed  by  a 
sentence  from  another  document,  which  also  calls  for  no  present  remark. 

The  two  documents  next  following  (to  be  found  on  pages  15  and  16  of  the 
same  Volume)  are,  however,  documents  of  much  importance.  They  purport  to  be, 
the  one  a  minute  of  the  proceeding,  or  of  part  of  the  proceedings  had  at  a  sitting  of 
the  Conseil  de  la  MaruUy  (the  Boardof  Direction  of  what  was  then  the  French 
Colonial  Office,)  held  on  the  9th  of  May,  1717, — and  the  other  a  copy  of  a  draft  of 
an  Arrit  which  at  that  sitting  that  Board  resolved  to  recommend  to  the  King. 

It  would  seem  from  these  papers,  that  Begon,  then  the  Intendant,  (for  Baudot 
had  ceased  to  be  so,)  had  made  some  representations,  which  unfortunately  are  not 
printed,  on  a  variety  of  matters ;  and  that  ne  had  complained  sreatly  of  a  number  of 

Eractises  characterised  hv  him  as  abusive.  Among  other  such  matters,  he  seems  to 
ave  represented  that  a  droit  de  retrait  was  sometimes  stipulated,  so  sweeping  in  its 
range  as  to  give  the  Seignior  a  right  of  pre-emption  of  all  manner  of  articles  that 
his  CensUaire  might  have  to  sell.  I  remark  particularlv  on  the  onerous  character 
of  some  of  these  charges,  because  the  statements  nere,  and  in  M.  Raudot's 
despatches  of  1707  and  1706,  made  in  regard  to  them,  show  the  utter  mistake  of 
the  assertion  frequently  made,  that  onerous  demands  have  been  made  by  the 
Seigniors  only  since  the  cession  of  the  country  to  the  British  Crown.  It  is  common 
to  say  that  everything  onerous  or  odious  connected  with  the  tenure  took  its  rise  after 
the  cession.  Here,  however,  we  find  that  lon^  before  that  date,  clauses  much  more 
stringent  and  odious  than  any  that  now  prevail  were  complained  of,  and  were  even 
not  reformed  by  those  in  authority.  I  say,  they  were  not  reformed ;  because,  though 
the  Council  of  the  Marine  seem  to  have  passed  a  vote  afDrmatory  of  the  principle 
that  all  these  matters  should  be  set  right,  yet  the  Arrit  contemplated  by  that  vote 
never  passed  into  law.  It  was  a  document  which  had  the  sanction  of  the  Count  de 
Toulouse,  Admiral  of  France,  and  of  Marshal  d'Estr^es^ — doubtless  a  very  sood 
sailor  and  a  very  good  soldier, — and  it  was  worthy  of^  their  naval  and  military 
educatiom    A  number  of  its  clauses  are  so  smgularly  contrary  to  every  notion  of 
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kw,  tlut  it  is  impoMibla  it  could  oro?  har^  been  promulgated  with  the  foroa  of 
law.  In  truth  it  never  pasead  into  an  vlrr^^y-^adraftof  wiArrit  it  may  have 
been— an  ArrSt  it  never  did  or  could  become.— One  thing,  too,  ia  particularly 
worthy  of  remark,  that  neither  in  thia  minute  of  the  Council  of  the  Marine,  nor  in 
this  draft,  any  more  than  in  the  Arrits  of  Marly,  is  there  any  proposal  to  interfere 
with  any  past  contracts,  or  even  to  regulate  fature  contracts,  in  so  far  as  the 
amounts  or  kinds  of  dues  stipulated  or  to  oe  stipulated  (various  as  these  were  known 
to  be)  were  in  question*  Tnere  is  no  trace  ot  the  notion  of  acting  on  the  proposal 
of  M.  Baudot,  to  equalize  the  rate  of  cen$  et  rentes  all  over  the  country. 

That  this  draft  of  an  Arrit^  such  as  it  was,  never  really  so  much  as  had  the 
Royal  sanction,  is  a  fact  still  further  evidenced  by  the  nest  extract  to  be  found  in 
the  same  Volume.  This  extract  (on  pa^  18)  is  short  j  and  yet  must  be  read  two  or 
three  times,  in  order  to  ascertain  what  it  means.  It  is  part  of  an  instruction  from 
the  King  to  the  then  Governor  and  Intendant,  under  date  of  the  26th  of  June  1717  ; 
and  (rendered  into  English  as  closely  as  I  can  render  it  )  reads  thus  :— 

**  *  *       The  attention  ^ey  are  to  pay  to  the  execution  of  the  ArrBt 

^*  of  the  6th  July,  171 L  which  reunites  to  the  domain  of  the  Crown  the  seigniories 
**  that  are  not  inhabited,  and  to  the  obliging  of  Seigniors  who  have  lands  for  oonces- 
''  siou  within  the  limits  of  their  seigniones  to  coni^e  them,  is  very  necessary  for 
**  the  settlement  and  augmentation  of  the  colony.  They  are  to  prevent  the  Seigniors 
^  from  receiving  cash  (us  doivent  empicher  jue  Us  seigneurs  refoivent  de  l^argent) 
**  for  the  lands  which  they  cbneede  in  standing  wood,  it  not  b«ing  just  that  they 
^'  should  sell  property  on  which  they  have  laid  out  no  money,  and  which  is  given  to  ! 
'^  them  only  to  get  it  settled  {qui  ne  leur  est  dotme  que  paurjaire  kabiter.y^  I 

These  words  show  what  the  Crown  meant  by  the  Arrets  of  Marky.  Here  is 
the  Crown's  own  gloss  on  the  Crown's  Arrits.  They  were  to  prevent  tne  Seigniors 
from  taking  money  for  lands  conceded  en  bois  debout.  Not  that  there  was  a  fixed  ^ 
rate  at  which  lan^  were  to  be  granted  ;  but  that  money  was  not  to  be  taken  for  '^ 
wild  land.  Most  surely,  too,  th^  extract  further  proves  that  the  draft  proposed  by 
the  Minute  of  1717  could  not  have  had  the  Royal  sanction.  Had  it  been  approved, 
Uieae  instructions  could  not  have  been  written. 

The  next  extract  in  the  same  Volume,  of  date  of  1719,  is  interesting  as  showing 
that  in  1716  the  Crown  had  sent  orders  to  the  colony,  to  cease  granting  seigniories* 
The  despatch  convoying  these  orders  is  not  printed  ;  though,  curiously  enough,  an 
iminteresting  extract  from  a  letter  of  the  same  date  appears  in  the  collection. 

I  pass  on,  then,  to  speak  of  the  terms  of  the  grants  made  after  1712,' the  date  of 
tile  promulgation  in  Canada,  of  the  Arrets  of  Marly. 

I  have  already  stated,  and  any  body  who  will  study  the  grants  may  verify  the 
assertion,  that  none  of  the  grants  made  before  this  date  imply  the  concUtion  to  sub- 
concede  in  any  manner  or  to  any  body.  The  only  obligaUons  are  on  the  grantees 
themselves  ;  and  those  to  whom  they  may  grant,  to  do  certain  other  things.  There  is 
no  obligation  to  sub-grant  at  all. — Comins,  now,  to  the  grants  since  that  period^  I 
find  ^1^  they  are  ninety  in  number,  of  wbich.  thirty-five  are  not  here  to  be  counted, 
as  being  either  not  in  Canada^  or  as  revoked,  or  for  other  causes.  Of  the  fifty-five 
which  remain,  fifty-one  have  Deen  printed,  and  I  have  procured  copies  of  three 
others  ;  so  that  we  have  the  terms  of  fifty-four.  These  form  nearly  one  fifth  of  the 
total  number  of  grants  now  in  force,  and  they  cover  some  three  millions  of  arpents, 
or  three-tenths  of  all  the  land  granted  en  fief. 

In  1716,^  as  I  have  stated,  the  King  prt^ibited  the  granting  of  more  seigniories 
in  Canada.  *And  from  the  date  of  the  publication  of  the  Arrils  of  Marly,  to  that  of 
the  enforcement  of  this  order,  five  seigniories  only  were  granted.  One  of  these, 
granted  in  1713.  (axKi  printed  on  page  454  of  the  First  Volume  laid  before  this  House,) 
seems  never  \p  nave  been  taken  possession  of.  Another,  of  the  same  date  (printed 
on  page  455  of  the  same  Volume,)  was  that  of  an  Augmentation  of  Belceil. 
Singular^  enough,  these  are  printed  as  embodying  an  unintelligible  combination 
of  the  Jw/and  eenttVe  teniires  :  the  grantB  purporting  to  be  enJUf^  and  yet  subject 
to  a  nominal  oenu    I  suppose  this  to  be  a  clerical  error.   But  it  is  of  no  consequence 
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for  my  present  urgument.    All  I  need  obserye  as  to  these  graata  is,  that  Uke  th* 
older  grants,  they  contain  no  clause  hinting  at  any  obligation  to  sub-^ant. 

The  other  three  grants  of  this  period;  however  do  contain  clauses,  which,  if 
sanctioned  by  the  Crown,  would  have  changed  greatly  the  character  of  the  grants, 
as  compared  with  preceding  grants.  The  nrst  of  these  in  order  of  time  was  the 
grant,  in  17JL3,  of  a  small  Augmentation  of  a  Seigniory  in  the  District  of  Quebec ; 
and  is  printed  on  page  64  of  me  same  Volume.  This  &;rant'providesthat  the  grantee 
shall  concede  the  said  lands  at  redevances  of  twenty  sols  and  a  capon  for  each  arpent 
of  front  by  forty  in  depth,  and  six  deniars  of  ceng,  without  power  to  insert  in  the  said 
concessions  either  any  sums  of  money  or  any  other  charge  than  \hat  of  the  mere 
title  of  redevanceSy  and  those  therein  above  mentioned,  agreeably  to  the  intention  of 
his  Majesty.  Here  re-appeared  the  idea  which  Baudot,  when  Intendant,  had  desired 
to  carry  out  by  an  £dict ;  but  which  the  King  would  not  carry  out. 

The  year  following^  another  grant  was  made,  of  the  large  seigniory  of  Mille 
Isles,  in  the  District  of  Montreal.  And  here  again  a  like  clause  appears ;  but  with 
this  remarkable  variation,  that  whereas  in  the  grant  laat  above  mentioned  the  rate 
is  fixed  at  twenty  $ols  and  a  capon  par  arpent  of  front  hy  Joriy  in  depth,  in  this,  of 
Mille  Isles,  the  fixed  price  is  twenty  aol$  and  a  capon  for  each  arpent  by  l4tr^.  Bot 
what  is  more  remarkable  is,  that  thi9  clause  was  left  out  in  the  irecet  by  whKsh  the 
King  ratified  the  grant  in  the  year  1716 ;  ^wing  that  the  King  never  had  ordered 
and  did  not  even  sanction  its  insertion.  This  Brtvet  of  lUtification  is  not  printed  ; 
but  I  have  had  the  good  fortune  to  be  able  to  peruse  an  anthentto  copy  of  it,  and  so 
to  ascertain  the  fact,  that,  while  it  purports  to  reche  at  full  length  all  the  conditions 
of  this  grant,  the  clause  in  question  is  omitted  from  it. 

The  last  in  date,  of  these  three  orants,  is  that  of  the  seigniory  of  the  Lake  of 
Two  Mountains  to  the  Seminary  of  St.  Sulpice.  This  grant  contains  the  same 
clause  as  the  preceding,  except  that  the  rate  is  calculated  on  a  depth  of  forty 
arpents  instead  of  thirty.  And  now  we  arrive  at  another  fact  of  the  utmost  inter^t 
and  importance.  From  the  extracts  from  these  titles,  printed  some  years  ago  in 
the  Appendix  to  the  Report  of  the  Seigniorial  Tenure  Commissioners, — and  from 
copies  of  the  titles  themselves  which  I  have  myself  procured^ — I  find  that  in  the 
i^6ve<  of  Ratification  of  this  grant  by  the  King,  which  was  issued  in  1718,  this 
clause  was— not  indeed  wholly  omitted— but  ve^  materially  altered,  by  the  &inff . 
In  the  first  grant  by  the  Governor  and  Intendant,  the  clause  reads  as  I  have  stated. 
But  in  the  Brevet  in  question — the  Letters  Patent  of  the  King"— ii  is  made  to  read: — 
*'  On  condition  ''^  *  of  conceding  the  said  lands  which  shall  be  vndeared  (q\d  $erorU 
*'  en  boii  debouty^  on  the  terms  specified  in  the  first  grant,  but  with  the  added 
clause—'^  permitting  them,  nevertheltu,  tosdl  or  grant  ai  higher  dwB$  (d  redevances 
«  jiu8  fortes)  any  lands  whereof  there  may  he  cls  much  as  a  fourth  part  deared,^^ 

It  is,  then,  perfectly  apparent,  that  when  the  King  saw  this  grant,  he  did  not 
choose  to  make  the  terms  so  stringent.  He  said,  you  must  grant  your  wUd  lands  at 
this  rate,  but  you  may  do  what  you  please  with  any  lands  wmch  have  been  partially 
cleared. — I  shall  show  presently,  that  some  years  later  His  Majesty  went  much 
further  in  the  way  of  relaxation,  of  even  this  modified  requirement,  infiavor  of  these 
grantees,  and  with  reference  to  this  very  Seigniory. 

In  the  meantime,  it  is  clear  that  in  these  grants  the  King  would  not  insert  this 
clause.  It  is  not  in  me  ratification  of  Mille  Isles  at  all,  and  in  that  of  Two  Moun- 
tains it  is  cut  down  to  half  its  original  meaning.  As  to  his  intentions  on  this  head, 
some  further  evidence  is  to  be  drawn  from  the  fact,  that  on  the  very  day  of  the  date 
of  the  Arrils  of  Marly,  he  ratified  (by  a  Brevet  of  Ratification,  to  whidh  I  have  already 
alluded,  and  of  which  one  of  my  clients  has  furnished  me  with  a  copy)  as  many  as 
eleven  anterior  grants  ;  adding  therein  new  clauses  not  to  be  found  in  the  originals, 
for  the  purpose  of  reserving  land  for  forts,  &c. ;  but  not  putting  in  this  clause, — and 
this  too,  notwithstanding  the  Brevet  in  question,  purports  to  set  forth  in  detail  all 
the  conditions  under  which  the  grantees  were  to  hold.  Again,  five  years  later,  in 
1716. 1  have  ascertained  that  he  did  precisel]^  the  same  thing  in  two  other  Brevets  of 
Ratincatbn  then  granted,  for  concessions  originally  made  m  1702,  of  the  two  sei- 
gniories  of  SoulaQges  and  Vaudreuil.    One  of  these  last  mentioned  documents  is 
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jtfocored. 

la  ooe  wordy  the  oaae  ia  clear,  that  the  inaeition  of  thia  clanae  by  the  Governor 
and  lateodant  la  theae  three  inataDcea,  waa  their  own  unauthorised  act, — dictatedy . 
DO  do^b^  by  a  wiah  on  their  ppirt  to  carry  out  a  policy  of  control  over  the  Seipiiora, 
far  beyond  anv  thing  warranted  by  the  Arrets  of  Marly,  or  even  oontemplated  by 
ih0  tSngi  ana  that  the  King  in  fad  never  even  aanctioned  it  in  any  way. 

I  say  never;  and  the  next  step  in  the  proof  of  this^  ia  to  be  fonnd  in  the 
ctronmatancea  of  the  next  grant  maoe  after  that  of  Two  Mountaina.  I  refer  to  the 
Srant  <tf  an  Augmentation  of  St.  Jean  or  Ma8kinong6  (I  hardly  know  by  which 
name  the  Augmentation  onght  to  be  called)  granted  to  the  UrauUne  ladies  of  Three 
Rrvera,  in  1727 ;  up  to  which  year  no  granta  had  been  made  since  1717.  I  have 
already  mentioned  that  all  further  grants  had  been  stopped  in  this  latter  year; 
but  in  1727,  Meaara.  Beauharnoia  and  Hooquart,  aa  Governor  and  lutendant,  took 
oa  themselves  to  make  this  email  grant  to  theae  ladies.  It  was  a  very  peculiar 
oBe,  and  contained  the  obligation  to  concede ;  but  in  the  preaent  caae  the  rate  Tariea 
ag^ain,  and  becomea  twenty  eole  and  a  capon  fat  one  arpent  by— neither  forty  nor 
thirty— but,  thia  time,  UcetUy  arpenta  of  depth.  I  have  the  Brevit  of  Ratification 
of  this  grant,  furnished  me  by  the  Seignioresaea ;  and  it  doea  not  contain  this 
clauee.  Like  the  othera  I  lutve  mentioned,  it  purports  to  recite  all  the  granteea' 
obligatimis ;  but  the  King  would  not  put  into  hia  grant  what  his  Goremor  and 
Inlendant  had  put  into  t^ira,  upon  thia  head. 

Yet  again,  in  1729,  the  King  made  a  grant  of  his  own  mere  motion — the  first 
grant  of  Sie  iSeignior^  of  Beauhamois,  which  was  afterwards  granted  again  in 
1750  :  a  document  printed  on  pase  240  of  the  Second  of  the  Volumes  laid  before 
thia  Houae.  Thia  grant  ffives  six  leaguea  by  six  leagues  to  the  (Sovemor  and  hia 
biothm' ;  and  I  need  hardly  say  that  he  doea  not  oblige  the  grantees  to  concede, 
nor  Indeed  to  do  any  other  thing  than  take  the  land  and  turn  it  to  account.  The  grant 
waa  meant  to  be  a  magnificent  endowment  to  a  man  whom  the  King  had  choaen 
to  raise  to  the  goTemment  of  the  country. 

Further  evidence  will  still  be  found,  the  more  we  examine  into  the  acts  of  .the 
Kin^  in  thia  respect.  On  page  140,  of  same  Second  Volume,  will  be  found  an 
Orcunvumce  of  the  Governor  and  Intendant,by  which  on  me  petition  of  Louis 
L^xige,  the  Seignior  of  Terrebonne,  those  omcers  (under  date  of  the  22d  of  July 
17S6)  declare  that,  **  waiting  the  order  of  His  Majesty,  and  under  hia  good  will 
^  and  pleaaure,  we  have  allowed  and  do  allow  the  said  petitioner  to  continue  his  . 
**  aettlements  to  the  depth  of  two  leagues  beyond  that  of  his  said  seigniory,  to  take 
^  out  pine  and  oak  timber,  and  to  make  such  roads  as  may  be  necessary  for  the 
**  drawing  out  of  the  same:  and  we  prohibit  all  persons  from  molesting  or  distur- 
<<  bing  him  until  the  will  ol  His  Majesty  be  known."  The  recitals  m  this  docu- 
ment set  forth,  that  Lepage  had  been  lumbering  extensively,  and  manufacturing 
pitch  and  tar,  and  was  under  contracts  for  the  public  service,  and  in  fact  wanted 
more  land  and  especially  more  wood-land  for  all  these  purposes.  Whereupon, 
inatead  of  granting  him  more,  they  sajr  that  having  seen  the  concession  of  the 
SeignioiT  of  Terrebonne,  waiting  His  Majesty's  order^  they  grant  him  this  permis- 
sion. No  title  of  Terreoonne  nor  of  its  Augmentations  appears  in  any  of  the 
Volnmea  laid  before  Parliament.  I  suppose  the  register  is  m  a  state  of  confuaion, 
and  that  from  some  diffioulUr  of  thia  kind  it  has  happened  that  neither  the  remark- 
ably liberal  grant  of  Terrebonne  nor  the  actual  title  of  this  Augmentation,  now 
called  Desplainea,  have  been  published.  I  have,  however,  obtained  a  copy  of  the 
King'a  grant  thereafter  made  in  1731 ;  and  I  find  that,  alter  Uie  same  recitals,  it 
concluded  thus : — 

^  Haying  respect  to  which,  and  wiahing  to  facilitate  to  the  said  Sieur  Lepage 
'*  de  St.  Clain  the  meana  of  sustaining  eatabfiahnments  which  cannot  be  other  than 
'^  useful  for  the  colony.  His  Majesty  has  conceded,  given,  and  made  over  a  territory 
'^  of  two  leagues,  to  be  taken  in  the  unconceded  lauds  in  rear  and  along  all  the 
<«  width  of  the  aaid  Seigniory  of  Terrebonne  ;  to  enjoy  for  himself,  his  lieirs,  or 
<<  oyoitfeoiiseaa  hia  and  their  own  property,  {cammede  propre)  ana  this  with  the 
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*^  samo  xiiA^  that  belons  to  hit  said  Seigniom  and  under  the  aame  dues,  clautie, 
'*  and  ooMitiona  with  which  it  is  burthened." 

This  Seignior,  then^  wanted  a  large  tract  of  land  for  lombering  and  making 
pitch  and  tar,  and  not  for  mere  affrioidtural  settlement.  It  is  granted  to  him  on  the 
aame  charges  and  conditions  as  the  seigniory  of  Terrebonne  ;  and  these  are  jnst 
none  at  all.  The  grant  gives  mines^  rivers,  and  everything  else,  oat  and  out ; 
nothing  was  impend  but  the  duty  of  planting  borms  within  a  certain  time  ;  yet 
this  grant  is  of  1731,  twenty  years  after  the  date  of  the  Arrits  of  Marl^r,  and  at  a 
time  when  the  Governor  and  Intenduit  were  putting  in  clauses  of  a  restrictive  charac- 
ter, which  the  King  was  leaving  out  At  this  very  time,  I  say,  the  King  himself 
made  this  grants  for  lumbering  and  other  conunerciad  purposes,  under  a  tiUe  as  free 
as  that  which  was  granted  to  the  predecessor  of  the  grantee,  by  the  Company  of 
ihB  West  Indies,  some  sixty  years  oefco'e. 

I  return  once  more  to  the  documents  contained  in  the  Fourth  of  the  Volumes 
before  this  House.  The  extract  next  following  those  on  which  I  have  already 
remarked,  is  one  dated  1727;  which  calls  for  no  remark,  beyond  the  observation 
that  it  relates  merely  to  the  question  of  a  particular  Seignior's  claim  to  what  were 
known  as  the  droUs  d^ichange.  By  the  Custom  of  Paris,  a  Seignior  was  entitled  to 
lodSf  that  is  to  say,  to  a  fine  of  a  twelfth  part  of  the  price,  in  case  of  any  mutation 
l^  mIoi  or  by  contract  ecjuivalent  to  sale.  But  on  exchanges  there  was  no  such 
iTght,  till  the  French  King  in  1673  created  it.  The  Kin^  afterwards  sold  or  gave 
the  right  to  particular  Seigniors,  as  he  pleased. — An  £dict,  anterior  to  the  date  at 
which  we  have  now  arrived,  had  granted  this  right  to  the  Seminary  of  Montreal ; 
and  a  question  had  arisen  as  to  the  circumstances  under  which  the  Seminary  had 
so  acquired  this  privilege — a  matter  of  no  interest  at  present. 

The  next  extract  in  the  Volume^  (on  page  20,)  is  equally  irrelevant,  though 
on  another  subject.  It  is  part  of  a  despatch  to  the  Governor  and  Intendant^  of  date 
of  1730  ;  and  states  that  upon  a  report  by  the  Minister  on  a  number  of  decisions  of 
conflicting  tenor,  which  had  been  rendered  in  Canada  by  the  Intendant  and  his  pre- 
decessor,— 

''  His  Majesty  has  thought  necessary  to  make  his  Declaration  hereunto 
**^  annexed,  in  interpretation  of  the  9th  article  of  that  of  the  5th  July,  1717.  He 
<'  ordains  that  without  regard  to  the  Ordonnances  of  the  said  Sieura  Begon  and 
'<  Dupuy,  the  cens,  rentes,  dues  and  other  debts  contracted  before  the  registration  of 
**  the  Declaration  of  the  said  6th  day  of  July,  1717,  when  money  of  France,  or 
**  Toumoia  or  Parisis.  is  not  stipulated,  shall  be  paid  in  money  of  France,  deduct- 
*«  ing  one  fourth,  which  is  the  way  of  reducing  the  currency  of  the  country 
**  (monnaie  du  piij/s)  to  that  of  France ;  and  that  when  money  of  France,  or  Tour- 
**  nois  or  Parisis  is  stipulated,  they  shall  be  paid  in  money  of  France  without  any 
*'  deduction.  You  will  please  to  nave  the  same  pubb'shed  and  registered,  and  you 
**  will  take  care  that  it  be  strictly  executed.*' 

This  Declaration  of  1717  is  not— and  I  thus  mention  it  to  say  so — is  not  the 
draft  of  Arrdt  of  the  same  year,  printed  in  this  Volume,  and  upon  which  I  have 
already  remarked';  but  a  Declaration  really  issued  by  the  King  at  the  time  in 
questkni,  on  quite  another  subject.  Before  1717,  diere  was  current  in  the  Province 
a  sort  of  debenture  money,  called  momiate  des  cartes.  This  had  become  very  much 
depreciated,  and  the  King  calleid  it  in  :  declaring  at  the  same  time  that  all  debts 
incurred  during  its  prevalence,  should  be  paid  in  money  of  France,  but  subject  to  a 
deduction  of  one  fourth.  Under  this  regulation,  a  number  of  troublesome  suits  had 
taken  place,  on  questions  whether  certain  particular  dues  were  to  be  paid  in  full  or 
not;  and  this  state  of  things  had  given  rise  to  several  judCTients  {Ordomumces) 
utterly  inconsistent  with  each  other.  It  was  plain  that  the  Authorities  in  the  country 
did  not  know  what  to  do  in  the  matter.  By  this  despatch,  therefore,  the  Minister 
•aid,  on  the  representations  which  you  have  sent  home,  the  King  has  felt  it  neces- 
■ar^  to  issue  an  explanatory  Declaration,  herewith  sent  out.  This  last  document 
it  m  print,  and  well  known ;  and  it  shows  what  the  King  meant  should  be  done 
ap  to  these  payments ;  but  it  has  nothing  to  do  with  any  matter  now  in  controversy. 
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The  next  of  Umm  extraoto  (<m  ptge  21)  bears  date  tiie  10th  of  Ootober  1730 } 
and  it  is  of  great  im^rtanoe.  It  is  a  despatch  from  MeisrB.  Beauharaois  and 
Hocqaarty  to  the  Minister  at  home,  and  Is  in  these  terms : — 

**  During  our  late  stay  in  Montreal,  complaints  were  made  b)r  several  individuds, 
'*  that  the  Seigniors  refused  to  give  them  grants  in  their  seigniories,  under  various 
*^  pretexts,  although  bound  by  the  Jrrit  of  the  Corueil  d^Etat,  ot  the  month  of 
^*  July,  1711,  to  make  such  grants  to  the  HabUans  who  may  require  them,  under 
^  proraion  in  the  event  ot  refusal,  that  such  Habitam  may  applv  to  the  Gover- 
*'  DOTS  and  Intendants  of  the  country,  who  are  commanded  by  His  Majesty  to  grant 
^  to  the  said  Habitam  the  lands  required  by  them.  We  have  the  honor  to  report, 
**  that  upon  this  subject  a  variety  of  abuses  have  been  introduced,  as  well  by  the 
^'  Seigmors  as  by  the  Habitans.  which  are  equally  contrary  to  me  Arrit  ot  the 
*'  Conteil  d?Etai  of  1711,  and  the  settlement  of  the  colony.  Some  Seigniors  have 
^  reserved  considerable  domains  within  their  seigniories ;  and  under  the  pretext 
**  that  these  lands  form  part  of  their  domain,  have  refused  to  concede  the  lands 
'*  therein  which  have  been  demanded  by  way  of  grants,  believing  they  were 
*'  entitled  to  sell,  and  have  in  fact  sold,  the  same.  We  have  also  observed,  that 
^'  in  the  partition  of  seigniories  among  co-heirs,  such  of  them  as  have  not  the  right 
*'  of  justice  {droU  de  justice)  or  the  principal  manor-house,  ceasing  to  hold  them- 
**  eelves  out  as  the  Seigniors  of  the  Jief^  refuse  to  grant  to  the  HahUans  the  lands 
*^  which  are  required  of  them  within  tne  portion  which  has  accrued  to  them^  and 
*^  deem  themselves  to  be  without  the  operation  of  the  Arrit,  which  requires  Seig- 
**  niors  to  concede,  and  on  the  contrary  believe  themselves  entitled  to  sell  the  lands 
**  which'they  grant. 

**  Another  abuse  has  arisen  on  the  jaat  of  the  Habitans,  who  having  the  right 
<*  of  obtaining  concessions  from  the  Seigniors,  after  having  so  obtained  lands, 
'^  shortlv  after  sell  them  to  others,  the  effect  of  which  has  been  to  establish  a  sort 
^*  of  trade  (tme  torte  d^agiot)  in  the  country,  injurious  to  the  colony,  and  not  fur- 
**  tbering  the  settlement  and  cultivation  of  lands^  but  tending  to  foster  habits  of 
'^  indolence  among  the  HabUoM  ;  a  practice  to  which  the  Seigniors  are  not  averse, 
<'  inasmuch  as  Ms  ti  ventes  accrue  to  them  on  the  sale  of  such  lands.  lu  this  way 
<<  a  number  of  grantees  do  not  reside  upon  their  grants,  and  the  Seigniors  are  not 
**  anxious  to  reunite  them  to  their  domains  ;  and  when  such  re-union  is  demanded, 
**  those  who  are  in  possession  cannot  recover  back  the  sums  of  monev  paid  by 
*«  them. 

"  We  are  therefore  of  opinion  that  by  way  of  mantaining  the  Arrita  of  the 
*'  ConteU  d?Etat  of  1711,  it  would  be  well  to  render  another,  prohibiting  Seigniors, 
'*  and  all  other  proprietors,  from  selling  wild  land,  on  any  pretext  whatsoever ; 
^' under  penalty  against  the  SeijBpiiors  and  proprietors  of  all  lands  so  sold,  of  the 
'^  nullity  of  the  deeds  of  sale,  the  restitution  of  the  price  thereof,  and  deprivation 
**  of  all  nght  of  property  in  the  said  lands,  which  should  be  de  j)2etn  droit  reunited 
**  to  the  King's  domain,  and  reconceded,  by  us,  in  his  name. 

^  It  is  true  that  MieralJy  the  Seigniors  concede,  or  pretend  to  concede,  their 
^  lands  gratis  ;  but  uiose  who  evade  the  provisions  of  tne  Arrit  of  the  Council, 
**  take  means  to  obtain  payment  of  the  value  of  such  lands,  without  its  appearing 
*<  upon  the  face  of  the  deed  ;  either  by  obtaining  obligations  from  the  grantees  for 
**  sums  pretended  to  be  due  them  for  other  considerations,  or  under  cotor  of  some 
«<  iiKHmsiderable  clearing  without  cultivation,  or  under  pretence  of  natural  prairie 
^*  land  fi>und  upon  the  grant. 

^  If  it  had  pleased  M.  Hocquart  to  adiudicate  upon  all  the  contestations  arising 
^  from  the  abuses  which  we  have  had  the  honor  to  bring  under  jovlt  notice,  he 
"  would  have  disturbed  a  number  of  families  and  have  given  occasion  to  consider- 
**  able  litigation.  He  has  deemed  that  the  grantees,  not  having  taken  advantage 
^  of  the  provisions  of  the  Arrets  of  the  Council  which  ware  favorable  to  them,,  it 
'^  was  altogether  their  own  fault  if  they  have  paid  sums  of  money  for  the  grants 
^*  made  to  them,  and  that  they  are  not  entitled  to  recover  them  back,  accordmg  to 
<<  the  maxim  of  law  :  Volenii  nonJU  injuria. 
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^'WeMievethat  it  is  iotikt  adTVita^  both  of  the  SeigQion  and  of  the 
^  BabUoMy  to  allow  matters  to  remain  in  &eir  present  state,  awaiting  the  Arret  oi 
^  the  Council,  which  we  have  the  honor  to  request  \  and  not  to  alter  the  practice 
^  which  has  heretofore  obtained.  It  would  nevertheless  appear  to  us  equitable, 
<<  that  in  the  event  of  clearings  or  natural  prairie  land  being  found,  the  Seigniors 
"  should  derive  the  advantage  thereof ;  ana  that  in  the  grants  made  by  them,  such 
'<  clearings  and  prairie  lands  should  be  indicated,  as  well  as  the  amounts  received 
<<  by  them  from  the  grantees. 

'^  The  wild  lands  are  becoming  vahiable  in  this  colony,  inasmuch  as  the  grantees 
'<  in  the  front  ranges  require  wood,  and  are  under  the  necessity  of  asking  for  grants 
'<  of  land  in  the  Siird  and  fourth  ranges,  to  supply  this  want.  The  generality  of 
'<  the  Habitana  are  not  aware  of  the  provisions  of  the  ilrr^f  of  the  Council  touchin|^ 
**  them  in  relation  to  this  matter.  Mr.  Hocquart  has  caused  some  of  the  principal 
*^  among  them  to  be  informed  upon  the  subject,  without  causing  publication  anew 
'<  of  the  ArriL  Before  doing  so,  he  awaits  the  orders  which  we  shall  receive  from 
*'  you  during  the  ensuing  year.'.' 

It  is  only  justice  to  Messrs.  Beauhamois  and  Hocquart  to  observe,  that  in  all  this 
they  do  not  propose  to  destroy  existing  contracts :  but  adhere  to  the  sotmd  principle, 
volenti  non  fit  injuria.  The  proposal  they  made,  was  to  render  the  sale  of  wild 
lands  a  kind  oi  crime,  to  be  visited  by  the  penalties  of  nullity,  and  so  forth.  As  to 
the  ilrre^  of  Marly,  their  understanding  of  it  was  most  roaniiestly,  just  that  which 
I  have  given  to  it — nothing  more  nor  less.  It  told  the  Habitont,  if  thb  Seignior  re- 
fused him,  to  go  before  the  Governor  and  Intendant.  and  get  from  them  a  conces- 
sion ;  but  it  still  left  him  in  this  position,  that  if  he  cnose  to  go  and  make  a  contract 
with  the  Seignior,  he  must  put  up  with  the  consequence.  So  understanding,  they 
go  on  to  recommend  that  for  the  past,  every  thing  should  be  left  as  it  was ;  and 
then  they  propose  the  new  law,  whM^h  they  think  should  be  made  about  wild 
lands. — if,  moreover,  any  proof  were  wanting  that  the  Arret  of  Marly  had  fallen 
into  disuitude,  this  letter  would  furnish  it;  ibr  it  would  aj^iear  that  in  1730,  it  was 
so  little  known,  that  Hocquart  had  to  explain  its  provisions  to  some  of  the  chief 
HabitanSy — a  mode  of  piocedure,  perhaps  less  open  to  comment  then,  than  the  like 
conduct  on  the  part  of  a  public  functionary  of  like  rank  would  be  now. 

In  reply  to  this  despatch  we  have  next,  on  page  23  of  the  same  Vohime,  a 
letter,  or  rather  extract  irom  a  letter,  addressed  by  the  Minister  to  Messrs.  Beau- 
hamois and  Hocquart,  reminding  them  that  they  had  been  somewhat  remiss  in  the 
matter  of  the  n^eJring  up  of  the  papier  terrier^  or  Crown  rent-roll  of  the  colony,  and 
expressing  a  dbposition  to  resort  to  a  line  of  policy  not  very  closely  corresponding 
with  that  recommended  by  them. 

In  their  answer  to  this,  of  October,  1731,  the  next  in  order  (page  24)  of  the. 
extracts  under  review,  these  gentlemen  excuse  themselves  for  their  want  of  despatch 
as  to  the  terrier;  and  sav  that  the  fault  was  not  theirs,  but  that  of  some  of  the  vas- 
sals of  the  Crown ;  and  they  go  on  to  ask  that  what  they  had  sug^sted  miffht  be 
done  without  waiting  for  this;  addinff — ^^  In  respect  of  the  concessions  accorded  to 
<'  the 'l/a6i^ans  by  the  Seigniors,  M.  Hocquart  has  governed  himself,  up  to  the 
'^  present  time,  by  the  Arritoi  the  6th  July,  1711,  and  since  he  has  been  in  Canada, 
'^  has  pronounced  the  reunion  of  more  than  two  hundred  concessions  to  the  domain 
«  of  the  Seignior,  in  default  of  the  HobitoM  observing  the  duty  of  keeping  hearth 
<^  and  home."  From  which  we  see  that  these  Ministers  of  the  Crown — who  had 
never  acted  on  the  first  Arrit  of  1711,  who  had  never  granted  a  Seignior's  land  to 
a  Cendtaire,  had  acted  on  the  second  ArrH  of  the  same  date,  in  two  himdred 
cases.  The  first  ArrH^  in  fact,  never  was  acted  on  as  law ;  the  second  was  con- 
stantly so  acted  on. 

The  first  representations  of  Baudot  in  1707  and  1706,  as  we  hkve  seen,  were  scar- 
cely, if  stall,  acted  upon,  in  the  framing  of  the  Arrits  of  Marly  in  1711 ;  but  these  re- 
presentations of  1730,  by  Beauhamois  and  Hoconart,  renewed  in  1731,  produced 
full  fruit  in  the  Arrit  of  1732,  which  was  passed  in  exact  accordance  with  their 
suggestions.  This  .^^^((to  be  found  on  page  228  of  the  Second  of  the  Volumes 
before  this  House)  orders  a  new  comminatory  publicalion  of  the  two  Arrits  of 
Marly ;  and,  to  prevent  the  doable  abuse  of  sales  of  wild  land  by  Seigniw  or  Cm- 


27 

jtteirc,  exprettly  prolubiti  *^n\i  SMgnioni  and  other  pvoprietora  (toict  Stignjiiry  et 
**  auire$  ft^riaairm)  from  sdlling  any  laod  in  foreat  {Uttb  en  tot  deiout,)  oa  pain 
^  of  railMy  ol  the  coBtnota  of  sale,  and  of  reatitutioa  ofthe  price  of  such  sold  lands ; 
*^  which  lands  shall  farther  be  re«iinited  d<  pUmo  (de  pUin  droit)  to  the  domain  of 
<<  His  Majesty." 

The  fact,  that  it  was  deemed  necessary  in  1732  for  the  Kmg  to  legislate  in 
this  manner — for  I  admit  the  power  of  the  King  to  legislate — proves,  at  all  events. 
that  in  1711  he  had  not  so  legislated.  True,  he  had  then  said  that  iSeiguiors  should 
ocmoede,  or  their  lands  might  be  conceded,  to  their  loss ;  but  he  had  not  said  that 
if  they  should  not  concede  but  sell,  the  sale  should  be  null.  He  merely  save  a 
ceitain  remedy  in  case  of  refusal.  Now,  he  promulgates  a  new  penalty ;  the  nul- 
lity of  the  contract  and  the  re-annexation  of  the  land  to  his  domain,  in 
ordmr  to  punish  the  one  ofifence,  which  he  desired  to  put  an  end  to,  that 
ia  to  say,  the  sale  of  wild  land.  It  would  seem  that  the  notion  prevailed  in  those 
days,  that  if  one  allowed  land  to  be  sold  without  its  being  first  cleared,  it  was  less 
likely  afterwards  to  be  cleared ;  and  that  an  edict  against  the  sale  of  land  en  boi$ 
deboiit,  was  thus  likely  to  promote  the  clearance  of  me  country. 

I  pass  to  a  further  piece  of  evidence,  still  tending  the  same  way ;  and  connected 
vwiih  the  grant  of  Argenteuil.  The  document  1  am  about  to  cite  is  not  one  of  those 
laid  before  Parliament.  I  cannot  even  say  whether  or  not  it  is  to  be  found  in  the 
Provincial  Archives.  But  I  have  a  copy  of  it,  authenticated  by  the  siffnalure  of  M. 
Hooquait ;  which  the  proprietor  of  that  Seigniory  (one  of  my  clients)  has  placed  in 
my  hands.    And  fiom  it  1  am  about  to  quote. 

Argenteuil  was  first  granted  (or  rather,  the  grant  of  it  was  first  promised)  by 
two  short  instruments,  one  signed  by  Ducheeneau,  the  then  Intendant,  in  1680,  the 
other  by  the  Comte  de  Fnmtenac,  then  (yovemor^  in  16823 ;  both  of  which  are  prin- 
ted in  the  First  of  the  Volumes  laid  before  Parhament — on  page  372.  By  these, 
those  functionaries  promised  that  Seigniory  to  the  Sieur  D'Aillelx>u8t,  to  be  held  en 
fief,  with  all  droits  die  justice  attm^hed  thereto,  and  absolutely  without  condition  or 
reeer ve, — so  soon  as  the  King  should  see  fit  to  allow  the  country  above  Montreal  to 
be  settled.— The  SeiffuKHy,  as  I  need  hardly  say,  is  on  the  Ottawa ;  next  above 
that  of  the  Lake  of  Two  Mountains,  which  latter  was  afterwards  granted  to  the 
Seminary  of  Montreal,  in  1717  and  1818,  as  I  have  before  observed. 

For  a  number  of  years,  aettlement  on  the  Ottawa  continued  to  be  forbidden. 
But  in  1725  the  widow  of  the  original  grantee  was  admitted  to  fai  et  hommage  for 
the  grant. 

Shortly  previous  to  this,  a  dispute  had  arisen  between  her  and  the  Seminary, 
"with  reference  to  the  line  of  division  between  their  respective  Seigniories.  The 
Seminary  contended  that  this  line  should  be  run,  in  such  a  way  as  to  cut  off  a 
large  part  ofthe  tract  whioh  Madame  D'Ailleboust  desired  to  possess.  The  dispute 
-was  brought  for  trial  before  the  Cknweil  Supirieur  at  Quebec,  and  that  body  decided 
in  favour  of  the  Seignioress  of  Argenteuil ;  but  among  other  prepositions  which  had 
been  put  forward  during  the  contestation,  was  this, — that  the  lady  really  owned  no 
eeigniory  at  all ;  having  no  ffrant — but  merely  a  promise  of  one.  This  being 
referred  to  the  King,  the  result  was  a  reply  $  under  date  ofthe  6th  of  May,  173^ 
from  the  Comte  de  Maurepas  to  the  C^vemor  and  Intendant—- of  which  the  follow- 
ing ia  a  literal  translation  :— 

^  I  have  received  the  letter  which  you  wrote  to  me,  on  the  21st  of  October  of 
^  last  year,  with  the  paper  whioh  accompanied  it  on  the  subject  of  the  contestation 
^  between  the  Seminary  of  St.  Sulpice,  and  the  Dame  b'Argenteuil.  On  the 
^*  report  which  I  have  made  of  the  wnole  matter  to  the  King,  His  Majesty  is  plea- 
^  aeid  to  leave  to  the  Dame  D'Argenteuil  the  enjoyment  ofthe  Seigniory  in  ques- 
**  tion.  conformably  to  the  boundary  line  fixed  by  the  Arrit  of  the  Conseil  Stipirieur 
"  of  Quebec,  on  tne  5th  October  1732,  on  condition  that  she  settle  it  (gu^eUe 
^  VHMira)  and  that  she  do  not  attract  to  it  the  trade  of  the  Indiana,  and  so  injuriously 
^*  affect  thepropa^tien  of  the  faith.  You  will  take  care  to  explain  to  her  the  inten- 
**  tions  of  Hia  Majesty,  and  will  not  fail  to  give  efiect  to  them.'' 
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Thus  it  appean  that  Mad«  D'AiUebouat  was  to  hare  the  seigniory  on  certain 
conditions ;  but  these  did  not  obb'ge  her  to  sub-grant  on  any  particular  terms.  The 
report  had  gone  home,  that  this  ]Sdj  had  be^un  to  clear  upon  her  seigniory ;  and 
the  King  replied  that  she  was  to  continue  to  £)  so.  but  was  not  to  draw  to  her  settle- 
ment the  Indian  trade — so  counteracting  her  neighbours'  efforts  in  spiritual  matters. 
ThiS|  and  no  more^  the  King  insisted  on.  His  (^vemor  and  Intendant  had  been 
inserting  in  their  grants  the  clause  requiring  concession  at  fixed  rates.  The  King 
had  not  done  so^--did  not  do  so  in  this  case. 

In  the  meantime,  Messrs.  Beauhamois  and  Hocquart  had  begun  to  put  into  their 
grants  a  new  clause — the  following  : — "d  la  charge  *  *  defaire  ituerer  pareUle$ 
*^  conctUions  dam  Us  conceswnu  qu?ufera  d  us  tenancien  aux  cens  et  rerUea  el  rede- 
**  vancei  accoutunUt  par  arpetU  de  terre  de  front  svtr  quarante  de  profoundeur^'*^^ 
*^  on  condition  *  *  of  causing  to  be  inserted  the  like  conditions/'  (this  clause  fol- 
lows seyeral  others,  reauiring  the  grantee  to  preserve  oak  timber,  give  notice  of 
mines^  keep  hearth  and  home,  allow  roads,  and  so  forth)  oaF  condition,  I  say  of  the 
Seigmor's  causing  the  like  charges  to  be  inserted  '^  in  the  concessions  tie  shall 
^  make  to  his  tenants  at  the  tens  et  rentes  and  dues  accustomed  per  arpent  of  land  of 
"  front  by  forty  of  depth.'* 

This  clause  is  vague — ambiguous  even ;  may  be  read  to  mean,  that  the 
grantees  shall  sub-grant  at  faomecensaccoutiunee  /  or,  as  merely  meaning,  that  when 
tney  shall  so  sub-grant,  they  are  to  put  into  their  deeds  certain  clauses,  held 
necessary  on  grouncu  of  public  policy,  l&auharnois  and  Hocquart  may  have  meant 
to  put  upon  it  the  former  meaning.  But  that  is  not  the  question.  The  clause  is  to 
be  read  and  made  out,  as  it  stands ;  not  explained  into  a  something  else,  by  any 
consideration  from  without.  Limiting  the  terms  of  a  grant,  and  this  in  derogation 
of  the  common  law,  the  rule  of  law  is  clear,— that  any  ambiguity  in  it  is  to  be 
interpreted  favorably  towards  the  grantee,  restriclively  of  the  limitation  to  be 
imposed. 

Vague  as  it  thus  is,  this  clause  yrzB  put  by  Messrs.  Beauhamois  and  Hocquart, 
and  their  successors  as  Governors  and  Intendanta  here,  into  forty-five  of  the  sub- 
sisting grants  of  seigniories  in  Lower  Canada.  Three  other  grants,  those  of  Grande 
Riviere  m  1750,  an  Augmentation  of  Rivj^e  Quelle  in  the  same  year,  and  an 
Augmentaticm  of  Rimouski  in  1751,— though  granted  here  by  the  Governor  and 
Intendant,-^o  not  contain  it,  but  simply  declare  the  grantees  to  hold  on  the  terms 
of  their  older  grants.  Another  grant,  during  the  same  period,  was  made  by  the 
King  himself ;  the  second  grant  of  the  seignionr  of  Beauhamois,  in  1750 ;  and  this 
also  contains  no  such  clause,  but  answers  word  for  word  to  the  earlier  grant  of  1729, 
already  remarked  upon.  So  that^  between  1731  and  1760,  there  were  these  four 
grants  in  Lower  Canada  made  without  this  clause ;  and  forty-five  with  it« 

But  I  come  now  to  perhaps  the  most  important  point  of  alL  How  did  the  King 
deal  with  this  clause  ?  If,  in  ratifying  the  grants  which  contained  it,  he  qualiOed 
or  explained  it  away,  or  wholly  left  it  out,  there  can  be  no  doubt  as  to  his  meaning 
in  the  premises*    And  that  he.  did  so,  I  shall  have  no  difiiculty  in  proving. 

I  begin  by  taking  up  the  case  of  one  of  these  forty-five  grants,  as  to  which  we 
have  (in  the  i<ourth  Volume,  so  often  cited)  some  most  interesting  correspondence, 
— 4he  grant  of  the  Augmentation  of  Two  Mountains  to  the  Seminary  of  Montreal. 
I  need  not  repeat  here  what  I  have  already  said  as  to  the  circumstances  of  the  grant 
of  Two  Mountains  in  1717,  and  its  Ratification  bv  the  King  in  1718,  on  easier 
terms  than  those  first  proposed  by  the  Governor  and  Intendant ;  nor  yet,  as  to  the 
after  controversy  that  had  arisen  between  the  Seminary  and  the  Seignioress  of 
Arffenteuil,  as  to  the  boundary  between  their  properties,  and  the  consequent  decision 
of  ue  King  as  to  the  terms  on  which  the  latter  was  te  hold  the  Seigniory  nf 
Argenteuil.  The  material  new  fact  is,  that  in  1733,  a  grant  was  made  by  Beauhar- 
nois  and  Hocquart  to  the  Seminary,  ot  a  laige  Augmentation  of  their  Sei^iory  ; 
and  in  that  grant  they  inserted — ^not  the  clause  fixing  a  rate  of  cens,  which  was 
first  inserted  in  the  gnmt  of  the  Seigniory  in  1717,  nor  vet  the  modification  of  it 
which  the  King  had  put  into  his  ratification,  of  1718 ;  but  this  last,  new,  ambiguous 
clause  above  quoted. 
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I  was  aware,  before  I  saw  the  o<mre8pondeno6  I  am  about  to  remark  npon,  that 
the  Bang,  in  1735^  did^  by  the  terms  of  his  Ratification  of  this  last  grant,  materially 
change  the  tenor  of  this  clause.  For  the  fact  had  been  brought  out,  by  the  publica- 
tion in  the  Appendix  to  the  Report  of  the  Seigniorial  Tenure  Commissioners,  of 
extracts  from  the  grant  and  ratification — showing  such  to  have  been  the  case.  But 
till  I  read  this  correspondence,  I  was  not  aware  how  deliberately  and  advisedly  this 
had  been  done ;  how  attentively  the  matter  was  canvassed ;  how  explicitly  the  King 
had  put  it  of  record  on  the  occasion,  that  he  would  not  do  that  wniich  his  servants 
in  the  colony  were  so  bent  on  getting  done. 

To  come^  then,  to  the  first  document  of  the  series,  en  page  25  of  the  Fourth 
Volume.  It  IB  a  despatch  from  the  Minister  (his  name  not  given)  to  Messrs, 
Beauhamais  and  Hocquart,  and  is  dated  the  €th  May,  1734.    It  opens  thus : — 

''  M.  PAbb6  CoQturier^  Su^rior-general  of  the  Seminary  of  Saint  Snlpioe, 
'^  has  applied  for  the  confirmation  of  the  grant  whk$h  yon  made  by  order  of  the 
*^  King,  to  that  Seminary,  on  the  26th  September  of  last  year  ;  but  he  at  the  same 
'^  time  prays  that  it  may  please  His  Majesty  to  explain  some  clauses  inserted  in 
'*  that  grant  as  well  as  in  that  which  was  made  in  1717  to  the  same  Seminary,  and 
^*  even  to  change  others  agreeably  to  the  draught  of  a  patent  (firtvd)  which  he  has 
*'  presented  me.  He  has  asked  that  the  boundary  line  fixed  for  the  Seigniory  of 
^*  the  Seminary  be  altered^  and  that  the  same  direction  be  laid  down  for  it  as  for  that 
'^  of  the  Sieurs  de  Langloiserie  and  Petit ;  and  he  has  represented  the  necessity  of 
'<  doing  so,  to  avoid  the  contestations  which  might  arise  from  diversity  of  the 
''  directions  of  the  lines  of  thosd  seigniories  ;  that  the  clause  which  obliges  the 
'^  Seminary  to  preserve  the  oak  timber  fit  for  the  building  of  the  King's  ships  be 
**'  restricted  to  such  oak  trees  as  may  be  found  on  the  parts  of  the  seigniory  which 
''  the  ecclesiastics  of  the  Seminary  may  reserve  for  the  principal  manor  house  or 
*'  domain,  a  restriction  which  he  has  represented  as  necessary  for  the  settlement  of 
**  the  private  grants  to  be  made  by  the  Seminaiy  ;  that  the  clause  be  suppressed 
'*  which  provides  the  penalty  of  re-union  to  the  King's  domain,  in  default  of  actual 
'^  settlement  (<P6iablirfeu  H  lieu)  within  the  year  find  day,  on  the  grant ;  that  the 
''  clause  be  also  suppressed  which  imjports  (parte)  that  the  private  grants  shall  be 
**  made  at  the  usual  cens  et  rentes  tor  each  arpent  in  front  by  forty  arpents  in 
''  depth  ;  and  as  the  same  clause  is  found  in  the  grant  of  1717,  he  asks  that  it 
'^  likewise  be  cancelled  ;  that  the  clause  be  also  suppressedi  as  useless,  which 
''  provides  that  the  beaches  shall  be  left  free  to  all  fishers  ;  that  the  clause  be 
**  nkewise  struck  out,  which  declares  that  if  the  King  should  hereafter  want  any 
*^  parts  of  the  land  for  the  purpose  of  erecting  thereon  forts,  batteries,  places  dParmeSy 
^'  magazines  and  public  works,  His  Majesty  may  take  them  without  beirtg  held  to 
**  any  indemnification  ;  and  he  has  remarked  that  this  clause  had  been  inserted  in 
*^  the  grant  of  1717,  but  was  omitted  in  thepatent  of  confirmation  of  1718  ; — that  the 
**  clause  inserted  as  well  in  the  grant  of  1733  as  in  that  of  1717^  which  declares  that 
'^  the  ecclesiastics  of  Saint  Sulj^ice  shall  hold  their  lands  of  His  Majesty,  subject  to 
<'  the  usual  rights  and  dues,  be  interpreted,  and  restricted  to  simple  fealty  and  ho- 
<*  mage  at  eacn  new  reign,  releasing  the  Seminary,  when  need  may  be,  from  all 
**  dues  of  atnortissement^  prestation  (Pfujmmes  vivants  et  mottrantSy  and  others,  by 
<*  reason  of  these  grants ;  and  finally  that  there  be  added  a  discharge  from  the  obli- 
"  cation  to  buid  a  stone  fort  on  the  land  granted  in  1717,  and  an  extension  of  that 
*'  fend  to  six  leagues  in  depth." 

On  all  these  demands,  the  report  of  the  Governor  and  Intendant  is  called  for ; 
and  it  is  added  that  a  copy  of  the  draft  prepared  by  the  Seminary,  and  of  their  obser- 
vatwns  in  support  of  it,  accompany  the  despatch. 

It  is  unfortunate,  to  say  tlie  least, — with  a  view  to  the  right  understanding  of 
the  whole  matter, — that  these  all  important  documents  are  not  printed.  I  have  tried 
to  obtain  a  copy  of  them  in  another  quarter ;  but  have  not  yet  succeeded. 

The  answer  of  Beauhamois  and  Hocquart,  however^  is  printed,  au  long — on 
pages  29  and  following  of  our  Fourth  Volume*  Much  of  it  is  of  no  immediate  im- 
portance, as  regards  ourpiesent  subject.  I  cite,  therefore,  from  it,  for  the  present, 
ooly  such  parts  as  are. 
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The  clause  of  the  grant  tbreateniog  re-union  to  the  domain,  in  default ef  set- 
tlementyT— I  observe  en  passamt^ — is  most  explicitly  declared  to  be  comminatory. 
'Hie  Goiremor  and  Intendant  in  so  man^r  wordb  say,  ^'  the  Ecclesiastics  of  the  Sem- 
''  in€U7  need  give  tliemselves  no  uneasiness  abcut  it." 

As  to  the  clause  more  particularly  under  discussion,  I  translate  their  language 
as  exactly  as  I  can.    It  is  thus : — 

^^  We  do  not  know  the  reasons  which  induced  his  Majesty  to  fix,  in  the'  Letters 
'^  Patent  {Brevet)  of  1718,  the  depth  of  the  grants  at  forty  arpents,  and  the  amount 
'^  of  the  cens  et  reniea.  It  was  thought  it  would  be  agreeable  to  his  intentions  to 
^'  insert  only,  in  that  of  1733} — at  the  usual  ceng,  rentes  and  dues,  for  each  arpent 
*^  of  land  in  front  by  forty  arpents  in  depth. 

"  The  observation  on  the  justice  and  equity  of  proportioniog  the  rmtes  and 
"  dues  to  the  extent  of  the  property,  which  may  be  more  valuable  in  one  place 
''  tiian  another,  merits  consideiation  ;  and  it  appears  to  us  that  his  Majesty  might 
*^  content  himself  with  merely  having  insetted  in  the  new  Brevet  to  be  issued^ — at 
^^  the  usual  cens,  rentes  and  dues,  for  each  aipent  of  land. 

*'  This  vague  expression  will  leave  ^e  Seminary  free  to  grant  more  or  less  in 
"  depth,  and  at  more  or  less  cens  et  rentes  in  proportion  to  the  extent  of  the  lands, 
<<  and  even  to  their  value.  And  as  the  usages  are  different  in  almost  every 
*^  sei^iory,  the  term  "  usual  "  will  only  restrain  the  ecclesiastics  from  granting, 
^  ordinarily,  less  than  twenty  arpents  in  depth,  and  from  exacting  higher  rentes 
**  than  twent]r  sols  for  every  twenty  arpents  in  superficies,  and  one  capon  or  its 
**  equivalent  in  wheat.  With  regard  to  the  cens^  as  it  is  a  very  trifling  due,  which 
'<  has  been  presumed  to  be  established  onlv  to  mark  the  direct  seigniory,  and 
^  which  carries  with  it  lods  etvenies,  the  usual  amount  in  Canada  is  from  six  diniers 
*^  up  to  one  iol  for  each  arpent  in  front  by  the  whole  depth  of  the  particular  grants^ 
*<  wnatever  that  depth  may  be. 

'*  The  statement  in  the  memorial,  that  the  Seigniors  in  Canada^  as  every 
"  where  else,  have  the  right  to  grant,  4  cens  et  rentes,  whatever  quantity  of  land 
^<  and  subject  to  whatever  charges  they  please,  is  not  correct  as  to  the  charges  ; 
<*  the  uniform  practice  being  to  grant  at  the  charges  above  explained,  or  more 
"  frequently  below  them.  If  the  right  alleged  were  admitted,  it  might  be  abused 
**  by  making  grants,  which  ought  to  be,  as  it  were,  gratuitous,  (quasi-^altntes) 
*<  degenerate  into  mere  contracts  of  sale." 

It  is  impossible  not  to  notice  here,  the  strange  style  in  which  this  document 
deals  with  the  clause  of  the  Brevet  of  1718,  as  to  the  qualified  obligation  thereby 
imposed,  of  sub-granting  wild  lands  in  lots  of  a  fixed  depth,  and  at  a  fixed  rate. 
The  vH'iters  do  not  know  how  His  Majesty  came  to  fix  upon  that  depth  and  rate  ! 
Why,  the  fact— as  we  have  seen — is,  that  the  King  never  had  fixed  either.  It 
was  the  then  Governor  and  Intendant,  who  did  all  that  was  done  in  that  direction. 
The  King  had  merely  relaxed  the  rigcNr  of  their  clause  ;  so  showing  it  to  have  been 
theiis,  not  his.  In  every  other  instance,  so  far  as  we  can  find,  he  had  utterly 
ignored  the  clause. 

Not  can  one  help  noticing  the  frank  admission  made,  that  the  Ecclesiastics  were 
right  in  their  proposition,  that  of  right  there  ought  not  to  be  any  requirement  made 
for  the  sub-granting  of  lots  of  any  prescribed  depth,  or  at  any  fixed  rate.  True,  it 
is  said  that  the  Ecclesiastics  were  wrong  in  asserting  (as  it  is  manifest  they  nad 
done,  strongly)  the  absolute  ri^ht  of  a  Seignior  in  Canada,  as  in  France,  to  grant 
in  any  quantities  and  at  any  price  he  pleased  ;  but  all  that  is  said  against  this  pro- 
position (one  as  clear  in  law  as  man  could  state)  is — ^wbat?  Why,  that  a 
«'  uniform  praciice^^  obtained  to  grant  at  certain  charges,  <*  or  more  frequently  be- 
low them.'*  Uniform  practice,  ouener  departed  from  than  followed !  Undoubtedly, 
it  was  usual  to  grant  at  low  rate  ;  for  land  was  a  drug  and  cheap.  But  every 
thing  proves  there  was  no  <^  uniform  practice"  of  stipulating  any  piurticular  rate ; 
this  particular  despatch,  no  less  than  every  other  on  the  subject,  that  has  been 
printed. 
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Bat,  isays  the  despatch^  the  prepoeed  ^  exprmum  vagw?^  of  a  dUtomary  rant 
per  u^nt,  will  leave  the  Seminary  free  to  do  a  ^ood  deal. ''  As  the  usages  are 
different  in  almost  every  seigmory^^  all  it  will  do  wijl  be,  to  restraiD  the  Seminary 
from  **  ordinarily^  granting  len  than  twenty  arpente,  or  charging  more  than  so 
iDooh.  The  eeqxdtitr  is  hardly  clear ;  and  the  word  "  ordiruirily**  is  hardly  without 
a  certain  signincance  of  meaning,  lyas  the  restriction  meant  to  be  absolute,  or 
was  it  not?  If  not^it  was  properly  no  restriction  at  all.  For,  how  say  what  rule  is  to 
be  followed  as  to  its  applicatuv)  f  Yet,  that  it  was  not  understood  as  intended  to  be 
absolute,  even  by  tliis  uoveroor  and  Intendant,  we  have  their  own  written  words  to 
show. 

The  answer  of  the  Minister  is  to  be  fonnd  in  the  despatch  enclosing  the  Brevet 
of  Ratification,  as  granted  by  the  King  in  1735, — and  which  despatch  is  the  next 
docnment  given  ns  (see  page  33)  in  the  same  Volume.  The  clauserof  it,  having 
reference  to  the  matters  i  am  presently  discussing,  are  as  follows : — 

^  The  obligation  of  keeping  hearth  and  home  within  the  year  on  pain  of  re- 
**  union  to  the  domain,  has  been  expressed  in  it,  agreeably  to  your  observation  ; 
''  but  this  clause  is  not  to  be  strictly  enforced,  and  His  Majesty  relies  on  your  pra- 
<*  dence  in  this  respect. 

'^  He  has  been  i^eased  to  chanffe  the  danse  which  you  had  inserted  in  your 
**  grant,  and  which  is  also  found  in  ue  grant  of  the  Lake  of  Two  Mountains,  with 
'^  respect  to  the  cens  et  renies  of  the  private  grants  ;  and,  in  conformity  with  your 
^*  advice  on  this  article,  it  has  only  been  declared  in  the  Brevet^  that  these  grants 
**  shall  be  made  subject  to  the  usual  cene,  rentes  and  duee  for  each  arpent  of  land." 

It  is  said  here,  the  King  has,  as  to  this  latter  claase,  issued  his  Letters  Patent 
in  terms  of  your  suggestion.  But.  however  courteous  and  accordant  with  diploma- 
tic form,  such  a  statement  may  have  been,  it  happens  not  to  have  been  the  fact. 
The  extract  in  question  from  this  instrument,  has  been  printed  in  the  Appendix  of 
the  Commissioners'  Report^  (though,  by  the  way,  not  quite  correctly.)  and  it  is  not 
in  the  terms  indicated  by  thts  despatch,  I  have  obtained  a  copy  of  tne  document ; 
and  the  clause  in  question,  in  truth  runs  thus : — 

'^  And  on  condition  *  *  of  causing  to  be  inserted  like  conditions  in  the  par- 
''  ticular  concessions  which  they  will  make  to  their  tenants,  at  the  cens,  rentes  et 
**  redevances  per  arpent  of  land,  usual  in  the  neig^hboring  seigniories,  regard  had  to 
*^  the  quality  and  sUuation  of  the  heritages  at  the  tune  of  the  particular  concessions  ; 
^  which  tdso  His  Maiesty  wills  to  be  observed  for  the  lands  and  heritages  of  the 
'^  seigniory  of  the  Lake  of  Two  Mountains,  belonging  to  the  said  ecclesiastics,  not- 
^*  withstanding  the  fixing  of  the  said  cens  et  redevances,  and  of  the  quantity  ot  land 
**  in  each  concession,  set  forth  in  the  said  Brevet  of  1718,  to  which  Hia  Majesty 
**  has  derogated." 

The  '^  expression  vague,^^  then,  of  Messrs.  Beauharnois  and  Hocquart,  is  not 
taken.  It  is  made  still  more  vague.  I  should  rather  say,  it  is  made  clear  and 
anmistakeable.  The  King  had  been  told  that  hardly  any  two  Seigniories  followed 
like  rules.  He  qualifies  the  term  ^' usual"  (accomtumee)  by  express  reference 
to  nei^bouring  Seigniories,  presumably  varving  in  this  respect.  He  will  not  at 
all  limit  the  measure  of  the  lots  to  be  granted.  He  will  not  allude  to  any  usual 
rales,  without  explaining  that  they  are  of  course  to  vary  with  the  quality  and  value 
of  tlM  lots  to  be  granted,  at  the  times  of  the  concessions  to  be  made  of  each. 

What  was  all  this,  but  in  efiect,  to  bid  the  Seminary  make  their  own  bargains, 
as  occasion  should  serve  ?  llie  limit  really  put  upon  them ;  what  was  it  more  than 
this,  that  if  they  should  charge  too  high  rates,  they  were  to  be  liable  to  suit  before 
the  Governor  and  Intendant?  If  any  man  agreed  with  them  as  to  any  rate, — was 
it  meaf»t  to  let  him  on  the  one  hand  keep  the  land,  and  on  the  other  get  relieved 
from  pa3rment  ?  The  law  does  not— common  sense  and  justice  do  not — lightly 
pronounce  die  nullity  of  a  contract.  A  contract  must  be  contra  bonos  mores,  or  ex- 
plicitly prohibited  by  law  on  pain  of  nullity :  or  it  is  not  null.  He  who  has  waived 
ms  right,  by  making  a  oontraet  that  he  need  not  have  made,  such  contract  not  being 
by  law  null,  muat  abide  the  result.    Volenti  nonfit  injuriat    So  ruled  this  very  Go- 
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▼emor  and  Intendant,  in  regard  to  this  Tory  matter*  One  nullity  only,  they  hid 
themselves  created, — the  rudlUy  of  ell  sales  of  mid  land  by  whomsoeoer  made.  1a 
even  that  nullitv  of  force  now  ?  Is  wild  land  escheated  to  the  Crown,  de  plein  dnrii^ 
whenever  sold  ?-— Contracts  never  threatened  with  nullity,  by  anythmg  purporting 
to  read  as  law,  are  they  null  ?  Or  rather— for  that  is  the  question  here  raised— are 
they  to  be  maintained  as  valid  contracts  against  the  grantor,  so  as  to  vest  the  land 
in  the  grantee ;  and  yet  set  aside  as  null  in  favor  of  the  grantee,  so  as  to  free  him 
from  his  obligation  to  pay,  as  he  has  voluntarily  promised  ? 

But  to  return.  I  have  said,  there  were  forty-five  grants  in  Lower  Canada,  made 
from  1731  to  1760,  and  having  in  them  (as  issued  here)  this  ambiguous  clause. 
We  have  seen  how  the  King,  enpleine  connaissance  de  ca^ut,  saw  fit  to  deal  with 
one  of  them.    How  did  he  deal  with  the  rest  ? 

In  the  Second  of  the  Volu/nes  laid  before  Pailiament,  at  pajKe239,  will  be 
found  his  Brevet  of  Ratification  of  one— that  of  Nouvelle  Louffueuu  ;  beimng  date 
in  1735,  some  months  after  that  of  the  Augmentation  of  Two  Mountains  above  ad- 
verted to.  It  Ls  a  Brevet  drawn  in  the^tyle,  and  as  nearly  as  may  be  in  the  words, 
of  those  of  somewhat  earlier  dates,  of  which  I  have  made  mention ;  and  like  them, 
purports  to  recite  au  long  the  obligations  of  the  j|[rantee.  But  it  does  not  contain 
this  clause.  Preciselv  as  in  former  cases  the  Kmg  had  lefl  out  the  unambiguous 
clause  then  put  in  by  his  officers, — so  now,  did  be  leave  out  this. 

And  this  case  is  no  exception  to  the  rule.  I  have  been  able  to  obtain  in  all, 
twelve  other  Brevets  of  Ratification  of  different  grants,  out  of  this  total  number  of 
forty-five ;  and  in  every  one  of  theni  the  case  is  the  same.  They  are  those  of 
Rigaud,  granted  in  1733 :  an  Augmentation  of  Berthier,  m  1734 ;  Noyan,  in  1735  ; 
the  Augmentation  of  Lavaltrie,  in  1735 ;  D'Aillebout,  in  1737 ;  De  Bamsay,  m 
1740 ;  the  Augmentation  of  Monnoir,  in  1740 ;  the  Augmentation  of  Sorel,  in  1740 ; 
the  Aucfmentation  of  Lanoraie  and  Dautr6,  in  1740;  St.  Hvacinthe,  in  1749:  Bleury, 
in  1751;  and  Sabre  vols,  in  1751.  I  have  not  been  able  to  find  one> — I  do  not, 
cannot  believe  there  is  one, — that  fails  to  omit  the  clause. 

I  have  shown,  then,-— to  recount  the  facts  as  they  stand,  from  the  day  of  the 
date  of  the  Arrets  of  Marly,— that  on  that  day  the  King  certainly  ratified  eleven 
grants,  in  terms  that  imposed  new  cbeu*^  on  several  of  the  grantees,  but  without 
inserting  any  clause  at  all  bearing  on  this  matter ;  tliat  in  1716,  he  did  the  same 
thing  as  regarded  two  more  grants ;  that  in  the  same  year  he  ratified  the  grant  of 
Mille  Isles,  (issued  here  by  his  lieutenants  with  the  clause  of  the  fixed  rate,)  in 
terms  not  imposing  that  clause  on  the  grantee ;  that  in  1718,  he  materially  reluced 
its  stringency,  when  ratifying  the  grant  of  Two  Mountains ;  that  in  1729,  he  granted 
Beauharnois,  without  it ;  that  in  1731,  he  granted  the  Augmentation  of  Terrebonne^ 
known  as  Desplaines,  not  merely  without  any  such  clause,  but,  as  one  may  say — 
absolutely  without  clause  or  restriction  ;  that  in  1732,  he  in  effect  granted  Argen- 
teuil,  with  no  such  restriction;  that  in  1733,  he  ratified  the  Ursulines'  grant  of  an 
Augmentation  of  St.  Jean  or  Maskinong^^  again  omitting  the  clause  of  the  fixed 
rate ;  that  in  1735,  in  the  case  of  the  Augmentation  of  Two  Mountains,  he  cut  down 
almost  to  nothing  the  newer  ambiguous  clause  by  that  time  contrived  by  his  lieute- 
nants, as  to  usual  rates,  and  wholly  struck  out  from  the  Two  Mountains  grant  of 
1718^  the  stricter  clause  then  leil  in  that  grant ;  that  in  thirteen  other  instances, 
ranging  from  1733  to  1751,  (being  all  the  other  instances  as  to  which  I  have  been 
able  to  find  out  what  he  did  with  their  grants,)  he  uniformly  omitted  this  ambiguous 
clause  of  his  Canadian  servants'  insertion  ;  and  that  in  1750,  he  issued  his  second 
grant  of  Beauhamois, — still,  as  ever,  omitting  it. 

Is  there,  can  there  be,  a  doubt  of  the  fact,  that  neither  the  one  clause  nor  the 
other  ever  in  truth  had  the  Royal  sanction  ?  Or  can  there  be  a  doubt  that  neither 
the  Ck>vemors  and  Inteodants  here,  nor  yet  the  King  and  his  Ministers  in  France, 
ever  took  the  Arrets  of  Marly,  to  have  fixed  a  rate  of  cens — much  less  to  have  made 
contracts  for  any  higher  rate,  illegal  and  null?  Theas  clauses  were  put  in,  to  en^ 
able  the  Ciovemor  and  Intenaant  to  exercise  a  power  known  and  felt  not  to  have 
been  given  them  by  the  Arrets  of  Marly.  Their  insertion  was  never  sanctioned. 
The  King  never  meant  to  grant  them^never  did  grant  them— the  power  they  thus 
sought  to  get. 
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One  other  pointy  in  reference  to  this  correnpondence  of  1734-5  about  the  grant 
of  the  Augmentation  of  Two  Moontainsy  may  call  lor  a  word  of  remark.  The  Se- 
minary,  we  have  ieen,  complained  of  the  clause  requiring  them  to  leave  the 
beaches  free  with  the  exception  of  such  as  they  should  require  for  their  own  fish- 
eriea.  In  their  letter,  Messrs.  BeauhamoiR  and  Hocquart  had  entered  into  some 
explanations  as  to  the  droit  de  piche  in  Canada,  as  to  which  I  may  have  to  speak 
hereaiter;  and  had  in  guarded  terms  recommended  the  maintenance  of  this  clause. 
But  what  answer  did  the  King  make  ?  '^  The  clause  concerning  the  freedom  of 
<<  the  beaches  has  been  omitted  (relrancfUe.)  You  have  observed  that  this  clause, 
<<  according  to  the  construction  put  upon  it  in  Canada,  only  meant  that  the  Sei- 
**  gniors  should  be  bound  to  grant  their  tenants  the  right  of  fishing  opposite  their  >^ 
**  lands,  on  condition  of  their  paying  a  certain  rate  either  in  fish  or  m  money ;  and  ^ 
*^  yon  add  that  the  liberty  of  nshing,  to  the  tenants,  must  be  favorable  to  the  sett  le- 
'<  ment  of  the  lands,  which  would  be  less  in  demand  if  the  new  tenants  were  de- 
**  Died  this  right,  by  means  of  which  they  obtain  a  livelihood  at  the  commencement 
*'  of  their  clearings;  but  it  is  for  this  reason  that  it  has  not  appeared  necessary  to 
'<  express  in  ihe  Brevit  the  obligation  of  granting  thai  liberty  to  the  tenants ;  the 
^  matter,  in  fact,  is  one  for  private  agreement  between  them  and  the  Seignior 
**  Cc^est  Idy  en  effetj  une  conv^iion  pctrticuliere  entre  eux  etle  Seigneur);  and  besides, 
*'  the  clause  is  not  in  the  Brevit  of  1718." 

If  proof  could  be  wanting,  as  to  the  meaning  or  effect  of  the  omission  in  a 
Brevet  of  Ratification  of  a  clause  inserted  in  the  first  grant, — it  is  here.  The  Minis- 
ter declares  that  it  is  not  the  King's  wiU  to  bind  the  Seminary  to  the  observance  of 
this  clause.  It  is  simply  left  out  of  the  Brevet.  So  left  out  it  is  no  longer  a  condi- 
tion of  the  grant. 

Another  inference  is  no  less  obvious.  So  far  from  its  having  been  the  royal 
policy^  as  late  even  as  1735,  to  tie  down  Seignior  and  Censitaire  to  fixed  rules, 
prohibitory  of  such  reserves  or  other  clauses  as  they  might  agree  upon  from  time  to  -^ 

time,  we  have  here  the  royal  declaration,  on  the  one  hand  that  the  right  of  fishing 
was  unquestionably  one  that  the  Habitant  by  all  means  ought  to  have,  but  at  the 
same  time,  on  the  other  hand,  that  the  King  would  not  force  the  Seignior  to  grant  it. 
He  is  to  be  allowed  freely  to  dispose  of  it ;  to  get  whatever  he  can  for  it.  The 
lelation  of  Seignior  and  CensiUdre  on  all  these  matters,  was  to  remain  matter  of 
mere  contract. 

So  much  for  the  Kiag's  views  ahd  conduct  in  relation  to  these  matters.  What, 
ZB  to  those  of  his  Governors  and  Intendants  here  ? 

Let  me  observe  only,  by  the  way^  that  this  (properly  speaking)  is  by  no  means 
the  real  question  in  the  case.  Tlie  King's  ofllcers  nere,  acted  only  in  his  name 
and  by  his  authoritv.  It  was  their  fashion,  of  course,  always  to  call  whatever  they 
did  and  said,  the  king's  will.  If  it  was  not,  if  in  any  matter  wherein  his  will  was 
si^ified  to  them  one  way,  they  acted  and  spoke  otherwise,  they  at  all  events  could 
not  thereby  make  the  law  other  than  what  uie  King,  as  law-giver,  declared  and 
made  it. 

Another  remark  is  this.  These  functionaries  not  only  had  no  power  of  them- 
selves, to  make  the  law  other  than  what  the  King  willed  to  have  it ;  but,  moreover, 
even  when  not  exactly  misrepresenting  the  royal  will,  they  were  not  unapt  to  make 
mietakes  as  to  the  law,  public  and  private, — which  mistakes  were  by  no  means 
law. 

For  instance,  in  1709,  Mr.  Intendant  Raudot,  whose  plans  (shortly  before  that 
time  submitted)  for  the  fixing  of  a  uniform  rate  of  cena,  and  doing  a  great  many 
other  things,  were  not  adopts  by  the  Crown,  as  we  have  seen — Mr  Raudot,  I  say, 
issued  an  Otdonriance,  (to  be  found  on  pase  67  of  the  Second  Volume  of  the 
Edits  et  Ordoimances,)  by  which  he  declared  all  Indians  of  the  tribe  or  class  called 
Poms,  and  all  negroes  escaping  to  this  country,  to  be  slaves.  And  in  1736,  M. 
Hocquart,  by  another  Ordormance,  (printed  on  page  105  of  the  same  Volume,)  de- 
clarcKl  that  such  slaves  could  not  be  manumitted  otherwise  than  by  Notarial  Acte» 
Yet  the  Code  Noir  never  was  enregistered  here  ;  and  the  law  of  the  land  did  not, 
in  troth,  recognixe  slavery.,  Hiese  Ordonnances  never  needed  to  be  repealed  ; 
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because,  though  practically  for  a  time  enforced,  they  never  really  had  the  force  of 
law. 

Again,  as  late  as  1740,  the  same  M.  Hocquart,  by  another  Ordcmntmcty  (to  be 
found  on  page  177  of  the  Second  of  the  Volumes  lately  laid  before  Parliament,}  after 
reciting  that  he  had  just  seen  a  yaluable  pine  wood  in  the  Seigniory  of  Sore),  coolly 
declared  the  same  to  be  a  reserve  for  the  supply  of  His  Majesty's  navy  ;  forbade 
Seignior  and  CensUaires  from  cutting  any  part  of  it  under  heavy  penalties  :  and 
appointed  a  resident  guardian  to  take  care  they  were  enforced.  The  title  of  the 
Seigniory  contained  no  reserve  of  pine  timber.  And  the  wood  in  question  was  no 
property  of  the  Crown.  The  consequences  to  the  parties,  of  any  intringement  of  the 
pronibition,  mi^ht  have  been  unpleasant ;  as  it  was  probably  ordainedwith  the  full 
mtention  of  enforcing  it.  But  it  was  still  not  law.  Its  illegal  enforcement  by  an 
arbitrary  ruler,  once  out  of  the  question,  there  was  no  need  for  its  repeal. 

What,  then,  in  truth,  as  to  these  Seigniorial  questions,  was  the  Jurisprudence 
fso  to  speak)  established  by  the  decisions  and  general  course  of  the  Grovemor,  Inten- 
aants  and  Courts  of  Law  in  Canada  ? 

So  far  as  regarded  the  re-union  to  the  Crown  domain,  of  Seigniories  which  the 
grantees  mi^ht  fail  to  clear^  it  is  obvious  to  remark  that  there  was  practically  no 
need  of  an  Arret  of  Marly  to  authorize  it.  If,  after  the  Ciown  had  granted  a  sei- 
gniory, the  grantee  did  not,  by  himself  or  others,  take  steps  to  settle  on  it,  he  might 
fairly  enough  be  taken  not  to  have  accepted  the  grant.  The  Crown,  under  such 
circumstances,  was  always  held  to  have  full  power  to  take  back  its  unaccepted 
gift  Long  before  1711,  numbers  of  grants  were  undoubtedly  so  resumed  ;  some  with, 
some  without,  the  formality  of  an  express  ArrH  or  decree  to  that  effect.  All  that 
the  first  of  the  two  Arrets  of  Marly  did  in  that  behalf,  was  to  point  out  the  precise 
mode  of  procedure  to  be  thereafter  followed,  for  the  escheat  of  such  lands.  The 
Attorney  General  was  to  prosecute ;  and  the  Uovemor  and  Intendant,  acting  conjointly 
as  the  special  and  extraordinary  tribunal  alone  competent  to  take  cognizance  of  the 
matter,  upon  due  ascertainment  of  the  facts,  and  by  Ordonnancts  indue  form,  were 
to  pronounce  the  escheat.   » 

The  Military  man,  head  of  the  Executive,  and  the  Civilian,  head  of  the  Judiciary, 
Police  and  Finance  I>epartments,  must  concur  in  every  such  Ordonnance;  or  it 
could  not  be  made.  I  find  trace,  by  the  way,  of  but  one  such  Ordonnancey  as  ever 
reallv  promulgated  ;^  of  date  as  late  as  1741,  for  the  escheat  of  twenty  grants. 
Fnrther  incidental  evidence  of  the  habitually  comminatory  character  of  these  legis- 
lative Arrila  of  the  French  King. 

Again,  there  was  no  need  of  the  second  of  the  Arrets  of  Marly,  to  authorize  the 
re-union  to  the  domain  of  a  Seiffnior,  of  any  lot  of  land  not  cleared  and  settled 
on  bv  the  CcnsUaire,  Equally  with  the  Seignior,  a  Cemiiaire  not  settling  on  his  grant 
was  held  not  to  have  practically  taken  it.  Besides,  in  all  but  the  earliest  grants  of 
seigniories,  the  Crown  had  systematically  bound  the  Seignior  to  enfore  residence 
bv  the  express  terms  of  his  contract  with  his  sub-grantees.  And  beyond  doubt, 
clauses  to  that  effect  were  always  put  into  the  grants  to  Cenn/atres,  with  that  view ; 
and  whenever  appealed  to  (as  they  often  were)  were  at  all  periods  rigidly  enough 
enforced.  All  that  this  Arrit  of  Marly  had  to  do,  was  to  provide  a  short  and  easy 
mode  of  enforcing  this  obligation.  And  it  did  so,  most  decidedly.  No  prosecution 
in  this  case  by  an  Attorney  Greneral,  or  before  a  Governor  and  Intendant  who  must 
agree  in  judgment  in  order  to  act  at  all.  Property  speaking,  no  prosecution  at  all  ; 
for  the  party  complained  of  need  not  be  (sometimes,  was  not)  so  much  assununoned. 
On  the  mere  certificate  of  the  CurS  and  Captain  of  the  Cote^  the  Intendant — acting 
alone,  summarily  and  with  no  appeal  from  his  decision— was  to  do  all  the  justice 
that  that  kind  of  case  was  held  to  need. 

But  for  the  other  of  the  three  procedures  contemplated  by  these  Arritst  the  case 
was  different.  It  was  an  extraordinary  procedure.  The  Crown  had  made  grants  ; 
the  lands  granted  were  the  Seignior's, — and  he  alone,  of  course,  could  subngrant, 
or  in  any  way  alienate  them.  Here,  the  Crown  in  effect  said  to  such  Seignior — the 
Seignior  holding,  the  while,  under  the  Crown's  grant— you  are  to  make  a  certain 
kina  of  contract  for  the  alienation  of  this  land  of  yours,  whenever  you  are  called  on 
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■0  to  do ;  and  if  you  refute,  the  Crown  (on  complaint  of  the  refused  party)  will  do  it 
in  spite  of  you,  and  in  so  doiag  will  by  the  way  practically  escheat — ^not  your  whole 
grant — ^but  that  particular  pan  of  it  which  in  eiachsuch  case  may  so  be  dealt  with. 
Tilly  by  its  Arret  here  in  question,  the  Crown  had  said  this,  it  was  impossible  it 
could  nave  done  it  Before  1712,  there  could  have  been  no  enforcement  of  a  des- 
cription of  control  over  the  Seigniors,  which  to  that  date  had  never  been  so  much 
as  threatened. 


After  1712,  then,  how  did  the  case  stand  ?  How  far  did  successive  Qovemors 
and  Intendants  act  upon  this  power  to  sub-grant  in  the  contingency  supposed  7  Or 
how  far  may  they  not  have  transcended  it — have  assumed,  without  ri^ht,  the  far 
larger  power  of  control  sought  by  Raudot,  as  we  have  seen,  in  1707  and  1708,  but 
never  granted  by  the  King  ? 

I  find  mention  in  the  Second  Volume  of  the  £dtto  ti  Ordcmnance»  (p.  xxxiii)  of 
an  ArrH^  which,  I  am  aware,  has  been  quoted  as  an  instance  of  the  exercise  of 
these  larger  powers.  It  is  of  date  of  1713,  the  29th  of  May,  a  few  months  only  after 
the  en  registration  in  Canada,  of  the  Arrils  of  Marly  ;  and  it  is  given  as  an  JurH  of 
the  CoMtil  Supirieur  de  Quebec,    It  is  thus  printed  :— 

"  ArrSl  importing  regulation,  {porlant  rkglement,)  which  prohibits  the  >Sieur 
'*  Dochesnay  from  conceding  any  village  lots  (emplacemenis)  in  the  village  (bourg) 
*'  of  Fargy  de  Beauport,  at  any  higher  rate  of  dues  {dplus  haut  titre  et  redevancea) 
'*  than  one  sol  of  cens  for  each  arpent,  and  a  capon-fowl  (poulet  prit  d  chapormer)  of 
^  seigniorial  rent,  as  on  grant  of  land,  and  irredeemable ;  to  which  ceks  et  rentes  are 
*'  reduced  all  the  concessions  made  to  Habitans  in  the  said  village,  by  the  said  Sienr 
M  Duchesnay  and  his  predecessors,  Seigniois  of  Beauport." 

But  if  any  proposition  can  be  clear,  this  must  be,— that  this  Arrit  had  not  in 
law  any — ^the  very  slightest — sanction  from,  or  reference  to  the  Arrits  of  Marly. 
They  delegated  no  funciioo  or  authority,  to  the  Conseil  SvpMeur.  They  contain 
no  word  of  village  lois^  nor  of  concessions  already  made  to  HabitanSf  nor  of  any 
lowering  of  any  rates  fixed  by  contract,  nor  indeed  of  interference  with  contracts  of 
any  sort  Nor  had  it,  indeed,  any  the  slightest  sanction  in  law  at  all.  It  was  as 
mere  an  interference  with  property  and  rights,  as  plainly  contrary  to  law,  as  were 
the  recognitions  of  slavery,  and  the  reservation  of  the  Sorel  pine-wood,  to  which  I  a 
few  moments  since  referred. 

Let  me  add,  that  I  can  find  nothing  to  show  it  ever  to  have  been  drawn  into 
precedent.  It  stands  alone.  There  is  no  other  printed,  in  the  least  like  it.  That 
the  lotendant  of  that  day,  M.  Begon,  having  just  received  the  Arrits  of  Marly, 
should  have  been  inclined  to  stretch  his  authority  far  beyond  their  purview,  may 
easfly  be  accounted  for.  That  neither  he  nor  his  successors  should  nave  followed 
up  an  Arret  of  this  kind,  by  others  like  it — is  a  fact  of  far  more  weight  and  signi- 
ficance.* 

An  Arrit  or  rather  Ordonnance,  of  M.  Beson,  of  the  28th  June,  1721,  (printed 
on  page  68  of  the  Second  Volume  laid  before  Parliament,)  may  perhaps  be  thought 
to  bear  such  reference  to  the  subject,  as  here  to  call  for  remark,  but  it  is  mani- 
festly what  lawyers  call  an  Arrit  de  circonstance,  a  judgment  in  a  special  case, 
and  that  not  at  all  the  case  contemplated  by  the  .^rm  of  Marl  v.  There  was  here 
no  refusal  to  concede  ;  on  the  contrary,  the  Seignior  impleaded  had  long  before 
granted  ^^  billets  de  concesstoUy^^  written  promises  of  grant,  only  just  not  in  form  to 
serve  the  grantees  as  an  absolute  title  to  their  lands.  The  dispute  was  merely  as 
to  the  terms  in  which  the  notarial  deeds  of  grant  were  to  be  drawn  up  ;  the  Seig- 
nior wishing  to  put  into  them  more  onerous  &rms  than  the  CensUaires  were  willing 
to  accept.  The  Intendant  was  called  on  to  interpret  and  enforce  a  contract  made — 
the  contract  established  by  these  written  promises  ;  was  not  acting  under  the  Arret 
of  Marly  at  all.  The  Defendant,  with  reason  good,  began  by  excepting  to  his 
jurisdiction,  on  the  double  grounds, — first,  that  the  case  was  one  for  the  ordinary 
Courts,  and  not  for  the  extraordinary  cognizance  of  the  Intendant,-*and  secondly, 
tttai  the  Intendant  had  expressed  a  strong  opinion  against  him.    The  Intendant, 

•  See,  however.  Postcript, 
3* 
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by  the  recitals  of  the  Ordonnance^  aete  forth  his  own  decision  that  the  matter,  ae 
coming  within  the  scope  of  the  Arrit  of  Marly,  was  matter  for  decision  by  no  other 
Judge  than  himself,  and  that  he  had  plainly  told  the  Defendant  that  he  meant  to 
enforce  that  Airet  in  the  case  ;  and  he  then  proceeds  to  fine  the  Defendant  fifty 
Livres — no  small  sum  in  those  days — for  his  impertinence  in  daring  to  question 
his,  the  Intendant^s  authority  and  impartiality  I  Whereupon,  slill  not  without 
reason,  fearing,  I  suppose,  a  heavier  fine  if  he  should  venture  to  plead  his  cause 
any  more,  the  Defendant  walked  out  of  court  under  protest ;  and  the  Intendant'e 
Judgment  went  ex  parte.  Of  course,  it  went  for  the  rlaintifis.  But  of  necessity! 
it  was  not  at  all  in  terms  of  the  Arret  of  Marly.  The  Defendaut  is  ordered  to 
pass  deeds  on  certain  terms — the  terms  no  doubt,  on  which  the  Intendant  meant 
to  say  they  ought  to  be  passed  ;  but  failing  the  Defendant  so  to  do  within  the 
month  of  delay  allowed,  what  was  the  alternative  ?  "This  delay  expired,"  says 
the  Judgment,  *^  we  do  hereby  authorize  the  Plaintiffs  to  apply  to  the  Marquis  of 
*^  Vaudreuil  and  to  ourselves,  demaitding  the  grant  of  the  said  lands  in  the  name 
**  of  His  Majesty,  upon  the  same  charges  and  conditions,  conformably  to  the  said 
**  Arrit  of  the  Cormil  d>Etat  of  His  Majesty,  of  the  6th  July  1711  ;  and  this 
*^  Ordomiance  shall  be  executed  notwithstanding  appeal,  but  without  prejudice 
<*  thereto.'' 

So  that  here  we  have  of  record  the  all  obvious  truth,  that  so  far  the  procedure 
had  not  been  under  the  Arret oi  Marly.  If  it  had  been,  the  Intendant,  so  far  from 
being  Judge  ot  it,  to  the  exclusion  of  all  others,  could  not  have  been  the  Judge  of 
it  at  all ;  but  could  only  have  sat  upon  it  with  the  Governor.  The  Defendant  may 
not  have  been  light.  His  pretensions,  ap  they  appear  to  have  been  put  forth,  were 
harsh,  and  probably  not  warranted  by  any  proper  internreiation  of  the  hUlets  he  had 
^iven  ;  but  certainly,  his  Judge  was  not  right,  and  shewed  none  too  much  of  the 
udicial  spirit  in  dealing  with  the  case.  And— which  is  here  the  whole  point — 
the  case  had  no  real  reference  to  the  Arrit  of  Marly. 

The  next  case  I  find,  at  all  seeming  to  bear  on  this  matter,  is  an  Ordonnance  of 
the  Governor  and  Intendant,  of  the  13th  of  October  of  the  same  year  1721, — printed 
on  page  72  of  the  same  Volume. — Here,  those  functionaries  tmdoubtedly  did  in  the 
King's  name  grant  to  a  certain  widow  Petit,  a  tract  of  land  within  the  ceimve  of  the 
Fief  Si.  Ignace  belonging  to  the  Ladies  of  the  Hotel  Dieu  of  Quebec.  But  it  id 
expressly  recited  that  this  was  done — not  under  the  Arrit  of  Marly, — but  under  an 
Arrit  of  the  Conseil  d^Etat  du  Roy,  of  date  of  the  2nd  of  June,  1720, — a  special 
Arrit  evidently  predicated  on  special  circumstances  of  controversy  between  the 
parties.  By  this  Arret,  the  King  in  Council  had  declared  the  widow  Petit  to  be 
entitled  to  a  deed  of  this  particular  land  ;  and  had  ordered  the  Governor  and  Inten- 
dant to  grant  it  to  her,  if  the  Ladies  of  ihe  Hotel  Dieu  should  persist  in  their  resis- 
tance to  her  claim. — They  did  persist. — The  urgent  but  vain  efforts  of  the  Plaintiff 
to  bring  them  to  a  compliance,  are  set  forth  at  great  length ;  and  the  grant  was  made 
accordingly.  Jt  is  the  one  only  grant  in  the  King's  namo;  that  has  been  found, — 
made  by  a  Governor  and  Intendant  within  the  censive  of  a  granted  Seigniory. 
There  is  no  other  piinted,— I  venture  to  say,  no  other  of  record. 

It  is  a  fact  not  wholly  without  significance,  that  neither  of  these  Arrita  names 
any  rate  of  dues.  The  notion  of  a  uniform  rule  as  to  that  matter,  started  by  Raudot 
in  1707  and  1708,  is  no  where— save  in  his  despatches— to  be  found. 

A  third  Ordonnance  of  an  Intendant,  M.  Dupuy,  rendered  Nov.  16,  1727,  (see 
page  180  of  the  same  Volume)  has  been  cited,  as  containing  an  important  reference 
to  this  general  subject.  It  will  be  found,  however,  that  it  has  really  none  at  all. 
The  case  is  one  of  those,  to  which  I  have  already  made  some  reference, — turning 
wholly  on  the  question  of  the  rate  at  which  debts  incurred  during  the  currency  of 
the  monnaie  des  carles  were  to  be  paid.  Certain  Censitaxres  of  Beliechasse  naturally 
wanted  to  pay  their  dues,  accrued  and  accruing  under  deeds  which  had  been  passed 
during  that  period  in  certain  terms,  suliject  to  the  reduction  of  a  fourth,  to  convert 
them,  as  they  claimed,  into  money  of  France.  The  Seignior  as  naturally  wanted 
to  be  paid  without  such  reduction.  In  part  of  his  argument,  which  is  given  at  great 
length  as  part  of  the  rechal  of  the  Ordatmance,  he  urges  that  of  all  kinds  of  debts, 
JSeigniorial  dues  ought  not  lightly  to  be  taken  to  come  within  the  range  of  the  re- 
daction in  question,  "  because,''  says  he,   "  the  King  luiving  willed  in  order  to  the 


37 

''  more  prompt  settlement  of  the  country  that  the  Seigniors  here  should  grant  their 
*•  Jaods  at  a  low  price,  {dormassent  Us  ttrre$  d  bo9  priv,)  there  is  hardly  any  land 
**  granted  at  more  than"  so  much,  and  much  that  is  granted  far  lower,  though 
eovered  with  wood,  and  so  fortK.  Add  to  which,  says  he,  pushing  his  argument 
fordier,  low  as  these  their  dues  are,  the  Seigniors  have  heavy  burthens  to  bear, 
for  all  sorts  of  objects  of  public  utility  ;  and  it  is  absurd  to  suppose  that  the  King 
means  them  to  form  an  order  of  noblesse  here,  as  he  surely  does,  burthened  thus,  and 
yet  subject  to  a  cutting  down  of  dues  so  much  too  light  for  such  ends.  But  all  this 
proves  nothing ;  except  that  this  gentleman  saw  fit  to  urg;6  this  argument  in  a  case 
where  it  really  had  no  legal  bearing.  Good  or  bad,  as  fact  or  argument,  it  is  his 
mere  statement  made  for  a  special  purpose  imder  peculiar  circumstances*  The 
Judgment  did  not  turn  upon  it, — and  neither  embodies  nor  at  all  indicates  any  ex- 
pression of  the  Intendant's  notions  (supposing  even  them  to  signify)  as  to  the 
matter. 

A  fourth  OrcUmnance  has  been  cited ;  rendered  by  Mr.  Hocquart  on  the  23rd 

of  January  1738.  and  which  is  to  be  found  on  page  170  of  the  same  Volume ;  the 

Ordormance  in  fact  which  was  printed  during  the  last  Session  of  Parliament  at 

Toronto,  as  bearing  on  this  question.    But,  like  the  others  I  have  remarked  upon, 

it  will  be  found  to  have  really  nothing  to  do  with  it.    Several  Habitans  of  Gaudar- 

ville  in  this  case  impleaded  their  Seignioress,  the  Delle.  Peuvret,  demanding — not 

a  grant  of  lands  which  she  had  refused  to  make— but  **  titles  in  due  form  of  the 

**  lands  she  had  conceded  them,  (tUres  sn  borme  forme  des  terres  qu^elle  leur  a  am- 

''  chUes^)  and  that,  upon  the  footing  of  the  titles  of  the  other  lands  of  the  said  Sei- 

"gniory."  Her  reply  was,  that  she  was  quite  willing  to  pass  "deeds  to  the  Habitans 

"  PJaiotifis,  of  the  new  lands  she  had  granted,  the  same  to  be  taken  immediately 

"  behind  the  first  grants  of  the  said  seigniory, — and  at  the  censj  rentes  and  seignio- 

"  rial  dues  which  the  Intendant  should  please  to  indicate  (et  aux  cens,  rentes 

"el  droits  selgneuriaux  qu^U  nous  plaira  rSgler,^^)     Hereupon,  the  Plaintiffs 

objected  by  their  answer— and  this  manifestly  was  the  sole  point  in  serious  dispute 

between  the  parties — that  behind  the  first  range  of  grants  there  was  a  swamp, 

and  that  their  lots  ought  to  be  marked  off  in  rear  of  it.    To  this  the  Seignioress  m 

turn  made  objection ;  and  here  the  Intendant  had  to  decide.    The  Grand  Voyer 

visited  the  ground,  and  reported.    The  Intertdant  settled  the  point  in  favor  of  the 

Seigniorese's  pretention ;  and,  so  doing — and  in  terms  of  her  express  consent,  of 

record  in  the  cause — directed  that  the  grants  should  be  "  at  the  cens,  rentes  ordBLiaed 

'*  by  Hie  Majesty,  to  wit :  one  sol  of  cens  per  arpent  of  front,  and  one  sol  of  rente 

**  per  arpent  in  superficies,  and  a  capon  or  twenty  sols  at  the  choice  of  the  said 

**  Seignioress,  per  arpent  of  front."— '*  Ordained  by  His  Majesty."  How  ?  When? 

dpropos  of  what?  There  is  nothing  to  show.     It  may  have  been,  that  such  orders 

had  l)een  sent  out,  in  reference  to  grants  en  censivcy  within  ihe  domain  of  the 

Crown ;  though  the  feet  is  at  least  noticeable  here,  that  these  rates  are  not  those 

which,  as  we  know  from  other  documents  now  published,  were  fixed  for  grants  in 

the  censive  of  the  Crown,  about  the  same  period.    To  this  consideration  I  shall 

have  to  advert  presently :  and  1  pass  from  it  therefore  now,  merely  observing  as 

I  do  so,   that  it  is  certain  that  at  this  very  period  the  Governor  and   Intendant 

were  fixing  variant  rates  of  dues,  not  identical  with  this  rate  nor  with  each  other, 

for  censive  grants  within  the  Crown  domain ;  and,  that  the  case,  as  an  authoritative 

decision,  amounts  to  nothing,    because — as  I  have  said — it  purports  to  have  been 

on  this  point  a  mere  Judgment  by  consent.    For  aught  we  know,  the  Seignioiecs 

may  have  gamed  by  it^  may  have  got  higher  rates  than  those  of  her  older  grants. 

Nothing  iuthe  case  indicates  that  they  were  lower. 

One  more  Ordonnanee  I  cite  in  this  connexion ;  not  as  making  against  mj 
view,  (for  I  have  found  none  that  do,)  but  as  the  one  other,  which  I  have  found, 
indioative  of  any  material  control  exercised  by  an  Intendant  over  the  terms  of  a 
grant  d  cens  made  by  a  Seignior.  It  is  another  Ordonnanee  of  Mr.  Hocquart, 
under  date  of  the  23rd  of  February,  1748,  and  is  to  be  found  at  page  202  of  the 
same  Volan^e.  In  this  case,  the  Fabrique  of  Berthier  impleaded  the  Seignioress,  to 
obtain  from  her  a  notarial  dfed  to  a  lot  held  by  them  for  the  last  thirty-eight  years, 
under  a  bUlet  de  concession.  The  Defendant  declared  her  willingness  to  pass  the 
deed,  but  demanded  to  be  allowed  to  insert  in  it  certain  clauses, — one  to  the  effect 
that  the  land,  if  ever  alienated  by  the  Fabrique,  should  become  chargeable  in  her 
favor  with  a  oertaia  rate  of  duet,  suted  by  her  to  be  that  of  the  other  lands  in  her 
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Seigniory^ — and  lome  other  clanaes  of  a  kind  not  likely  to  have  been  contemplated 
at  tbe  time  of  the  granting  of  the  billet  dt  conamon.  To  these  latter  clauses  the 
Fabrique  gave  no  consent;  and  the  Intendant,  rightly  no  doubt,  disallowed  them^ 
— and  directed  the  passiog  of  a  deed  that  should  merely  stipulate  for  paymeut  of 
du  es  by  any  party  acquiring  from  the  Fabric^ue.  The  rate  named  in  the  Judgment 
is  not  identical  with  that  proposed  by  the  Seignioress,  as  the  rate  usual  in  her  sei- 
gniory; the  former  being  partly  payable  in  capons,  and  the  latter  in  wheat;  and 
no  reason  is  given  for  the  variance.  Indeed,  it  reads  as  though  made  by  inad- 
vertence. 1&  this,  however,  as  it  may,  so  much  at  least  is  clear,  that  this  Ordon- 
fiance^  equally  with  the  others  I  have  been  commenting  on,  is  not  a  case  ever  so 
remotely  coming  within  the  purview  of  the  enactments  of  the  Arrets  of  Marly. 

I  say  more.  I  dare  not  undertake  to  weary  this  Honorable  House  with  com- 
ments on  everv  Ordormance  and  ArrH  in  detail ;  thus  over  and  over  again  to  prove 
a  negative.  But  this  I  must  say,  after  thus  remarking  on  these  cases, — the  tew  I 
have  found,  of  a  tenor  which  has  seemed  to  me  to  call  for  notice  here,— that  I  have 
most  carefully  studied  every  printed  Edit^  Arret  and  Ordormance  laid  before  this 
Honorable  House  in  connection  with  this  whole  subject,  and  every  other  that  I  have 
been  able  to  find  ;  that  I  have  arranged  them  all  in  order  of  date ;  have  read  and 
re-read  them  all,  so  arranged ;  have  made  a  written  abstract  of  them  all  ;  and, 
though  I  will  not  say  that  the  Edit,  ArrH  or  Ordonnance  does  not  exist,  which 
shows  this  procedure  by  Habttaitt  against  Seignior,  provided  for  by  this  Arret  of 
Marly,  in  some  stray  instance  to  have  been  resorted  to  and  carried  out,  I  will  and 
do  say,  that  after  every  effort  made  I  have  not  found  it  I  do  firmly  believe  that  it 
is  no  where  to  be  found. 

And  not  only  do  I  find  no  proof  of  this  procedure  under  this  Arret  of  Marly 
having  ever  been  carried  out;  I  fail  equally  to  find  a  case  of  the  enforcement  of 
the  after  ArrSt  of  1732,  which  prohibited  all  sale  of  wild  land,  by  whomsoever  made, 
under  pain  of  nullity  and  escheat.  Both,  so  far  as  one  can  see,  were  mere  threats. 
I  will  not  say  they  were  never  meant  for  more.  But  that  they  toere  no  more,  I 
cannot  doubt. 

Indeed,  that  this  part  of  the-first  Arretof  Marly  had  fallen  into  disuetude.  is  fur- 
ther to  some  extent  evidenced  by  the  tenor  of  the  Declaration  of  the  French  King,  of 
the  year  1743^  to  be  found  on  page  230  of  the  Second  Volume  so  often  quoted.  By 
that  Declaration  the  King  undertook  to  regulate  the  course  to  be  followed  by  tlie 
Governor  and  Intendant,  and  in  proceedings  had  before  them,  in  regard  to  the  mat- 
ter of  the  granting  and  escheating  of  land.  But  there  is  not  in  it,  nor  yet  m  the  King's 
subsequent  Declaration  of  1747,  (on  page  142  of  the  Third  Volume  laid  before 
Parliament)  explanatory  of  it, — any  reierence  to  this  peculiar  procedure  (most  of  all 
requiring  regulation,  one  would  say,  if  then  a  pi(^dure  really  ever  taken)  for  the 
quoii  escheat  of  land  part  of  a  granted  ^igniory,  and  its  giant  by  the  Crown  to  the 
Hahitant,  prosecutor  in  the  cause.    It  yfka  not  a  procedure  seriously  thought  about. 

I  would  not  be  misunderstood.  My  position  is  not,  that  the  Governors  and  In- 
tendants  let  the  Seigniors  alone.  They  let  no  one  alone.  They  were  for  mana^mg^ 
everything  and  everybody ;  for  not  allowing  wild  land  to  be  sold  by  any  one  J^ot 
not  letting  men  of  any  class  make  their  own  bargains  or  deal  freely  about  anything. 
I  dare  say  they  interfered  with  Seigniors.  Very  likely— the  Arrets  of  Marly  not 
coming  up  to  their  notion  of  the  extent  or  kind  of  interference  they  were  inclined  to 
resort  to, — ^they  interpreted  them  more  or  less  to  be  what  they  were  not.'  Some  of 
the  Arrita  I  hAve  remarked  upon,  are  indicative  of  this  sort  of  thing.  And  very 
possibly  a  va?ue  impression  as  to  what  might  be  done  by  an  intendant  in  any 
given  case,  under  color  of  his  notions  of  these  Arrits,  or  representations  as  to  wb^ 
was  the  King's  pleasure,  may  have  had  more  or  less  of  effect  at  one  time  or  an- 
other, in  leacEng  Seigniors  to  concede  at  lower  rates  or  tmder  less  onerous  charges 
and  reserves  than  they  otherwise  would  have  done.  The  same  kind' of  considera- 
tion, no  doubt,  infiuenced  other  classes  of  men  as  to  otheunatters.  But  such  influence 
was  no  influence  of  law ;  changed  no  man's  tenure  of  am  land  f  .effected  in  no  way 
the  legal  incidents  attaching  to  a  man's  property.  * 

And  without  any  such  influence  operating  to  that  end,  it  was  impossible  the 
rates  of  concession  of  land  should  have  beeti  high.    By  1663,  we  have  seen  that  not 
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far  from  three  millions  of  arpents  of  the  land  now  90  held,  had  been  granted  tnfitf^  ^^^^^ 
under  those  of  the  titles  of  that  period  which  still  remain  in  force ;  and  perhaps 
twice  that  quantity  had  in  all  been  granted  under  all  the  titles  then  extant  The 
French  popolation,  to  that  date,  is  stated  not  to  have  amounted  to  twenty-five  hun- 
dred souls.  At  a  low  calculation,  the  extent  of  the  grants  must  have  averaged 
something  like  ten  thousand  arpents  for  every  family.  In  1712,  when  the  ArriU 
of  Marly  were  promulgated,  the  grants  en  fief  covered  more  than  seven  millions  of 
arpents,  for  a  population  Indians  excluded)  of  hardly  twenty-two  thousand  souls  ; 
some  eighteen  hundred  arpents  at  least  on  the  average  for  every  family.  And  in 
1760,  the  grants  were  ten  millions  of  arpents,  to  a  population  of  about  fifty<-nine 
thousand ;  or  still,  about  a  thousand  arpents  to  a  family.  Could  land  bear  any- 
thing but  a  low  price,  under  such  circumstances  7  And  these  figures  all  under- 
state the  fact.  For  they  are  given  without  reference  to  the  large  grants  made 
beyond  the  present  limits  of  Lower  Canada,  and  where  the  population  bore  a  ^1 
soudler  proportion  to  the  extent  of  the  land  granted,  than  it  did  m  Lower  Canada. 

But  low  (as  compared  with  present  values)  as  the  ruling  rates  always  were  in 
Lower  Canada  during  these  periods,  they  were  never  uniform,  nor  fixed  by  any  law 
or  rule. 

It  would  have  been  contrary  to  all  precedent,  to  every  notion  of  law  anteced- 
ently prevailing  in  the  country,  if  they  had  been.    No  doubt,  the  doctrine  will  be   ^  . 
found  laid  down  in  most  of  the  books,  that  the  cens  was  in  its  nature  a  small  rede-   '0^     w 
vance  or  due — nominal,  so  to  speak — imposed  merely  in  recognition  of  the  Seignior's     \       X 
superiority,  and  mainly  valuable  as  eitablishing  nis  right  to  the  mutation  fine,     ^  \    ^  ^ 
known  under  the  Custom  of  Paiis  as  lods  et  verUes.    And  from  this  fact,  some  have 
thought  and  spoken,  as  though  it  was  of  the  nature  of  the  fixed  yearl)r  Sei- 
gniorial dues,  upon  land  graiited  en  cennve^  to  be  low  and  nominal.    But  it  is  for- 
gotten by  those  who  draw  this  mistaken  inference,  that  the  doctrine  I  have  referred^    > 
to  is  by  these  feudist  writers  laid  down,  only  with  reference  to  the  cens,  properly  so  \/ 
called,  as  contra-distinguished  from  the  rentes  which  also  formed  part—and  by  very  Y 
far  the  larger  part — of  these  yearly  dues.  Even,  however,  as  to  the  cens,  in  France,  '  \ 
there  was  no  kind  of  uniformity ;  and  for  the  amount  and  character  of  the  rentes, 
no  limit  whatever  can  be  assigned  to  their  variations.  The  total  amount,  in  France, 
of  a  Seigoior's  yearly  dues  accruing  on  his  lands  granted  en  censive^  were  as  variant 
as  the  caprice  of  local  customs,  and  special  contracts,  possibly  could  make  them  ; 
and  as  a  general  rule  they  were  anything  but  low.    Indeed,  it  has  been  clearly 
established  as  matter  of  historical  research,  that  the  cens  itself  was  not  in  its  origin 
a  nominal  due,  but  (as  the  very  word,  cens,  census,  imports)  a  real  and  onerous 
tribute — fixed  in  money  and  in  the  course  of  aces  rendered  light  in  amoimt,  by 
reason  not  merely  of  advance  in  money  prices,  out  also  of  the  enormous  deprecia- 
tions of  the  currency  that  for  some  centuries  disgraced  the  history  of  France.— 
Herrh,  the  writer  from  whom  I  have  already  quoted,  and  the  weight  of  whose 
authority  on  these  matters  cannot  be  questioned,  alter  conclusively  establishing 
this  historical  fact,  in  his  Fifth  Volume,  lays  it  down  (on  page  121)  <'  que  taujours 
**  le  cens  a  iU  proportionni  au  veritable  produit  de  la  chose  accens^,  lorsqu^on  a  faii 
**  de  vSritables  baix  d  cens  ;  et  non  pas  des  ventes  sous  le  nom  de  haux  d  cens,  et 
**  quHl  n'est  point  par  sa  naturQ  une  simple  redevance  fictive  et  honarifique  ;  that  the 
^  cens  has  always  oeen  proportioned  to  the  veritable  product  of  the  estate  granted 
^  d  cens,  when  the  parties  have  made  real  grants  d  cens,  and  not  sales  disguised 
**  under  the  name,  and  that  it  is  not  in  its  nature  a  mere  fictitious,  honorific  due." 
The  cens  et  rentes  here  in  question,  no  less  than  the  cens  ei  rentes  of  old  subsisting 
in  France  under  our  Custom  of  Paris,  bear,  and  ever  have  borne,  this  legal  charac- 
ter;  are  as  to  amount  and  kind,  whatever  the  parties  may  have  agreed  to  make 
them ;  represent  the  consideration  of  the  grant,  in  terms  of  the  contract  establish- 
ing the  grant. 

To  torn  to  facts. 

The  terms  of  a  few  orants  en  censwe,  made  before  1663,  are  to  be  found  in  the 
First  of  the  Volumes  laid  before  Parliament.  In  1639,  for  instance,  (see  page  351,) 
a  piece  of  land  close  to  Quebec  was  gnmted  at  one  denier,  the  twelfth  part  of  a 
half-peimy  of  our  currency,  per  arpent.  In  1647  (page  12)  a  tract  of  a  quarter  of  a 
league  by  a  league  in  depth  was  granted  at  the  same  rate  *,  but  with  the  proviso, 
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that  such  late  per  arpcnt  was  to  be  paid  "  lonqu^U  sera  en  vcdeur  tcttkmw*,— as  it 
*'  shall  be  brought  into  cultivation  only," — a  curious  passing  indication  of  the  idea 
then  entertained  of  the  value  of  the  twelfth  part  of  the  coin  now  passing  as  a  half- 
penny. Two  years  after,  in  1649,  (page '382)  land  at  Three  Rivers  was  granted  at 
the  enhanced  rale  ol  three  demers  per  arpent;  and  in  the  same  year  (page  344)  two 
months  Jaier,  other  land,  to  be  taken  at  Three  Rivers  or  Quebec,  was  granted 
at  the  further  advance  of  six  deniers  per  arpent.  These  grants,  and  some  others 
like  them,  are  grants  by  the  Company  of  New  France. 

Almost  at  the  same  date,  in  1648, 1  find  mention  in  the  recitals  of  an  Arrit, 
(on  page  176  of  the  Second  Volume  of  the  Edits  et  OrdonnanceSy)  X){  a  grant  d 
cens  by  a  Seignior,  at  the  rate  of  twelve  deniers  per  arpent  of  cleared  or  meadow 
land,  together  with  a  quart  of  well  salted  eels.  And  it  may  be  added,  by  the  way, 
that  this  grant  (thus  early  made)  stipulated  the  droit  de  retrait,  or  right  of  pre- 
emption by  the  Seignior,  in  case  of  sale  of  the  land  by  the  grantee^ 

I  was  desirous  to  have  had  it  in  my  power  to  lay  before  this  House  some- 
thing like  a  statement  of  the  extent  of  ran  j;e  of  the  variations  observable  at  different 
rsriods  and  in  different  parts  of  the  Province ;  but  they  are  so  almost  infinite,  that 
soon  felt  it  to  be  quiie  impossible,  with  the  very  little  time  1  was  able  to  devote  to 
this  particular  branch  of  research,  A  friend,  to  whom  I  applied  a  few  days  since 
to  aid  me  in  this  respect,  was  able  to  spend  a  very  short  time  in  an  examination  of  a 
limited  number  of  old  grants  in  the  vaults  of  the  Prothonotarj*s  Office  at  Montreal. 
Taking  the  first  in  alphabetic  order,  of  the  names  of  the  Notaries  of  the  old  time, 
whose  minutes  where  there  deposited — that  of  one  Adh^mar^ — and  striking  on  the 
year  1674,  as  remote  enough  to  fall  within  Mr.  Raudot's  times  of  innocence,  he 
examined  as  many  of  that  Notary's  deeds  as  the  short  time  he  could  give  to  the 
matter  allowed.  From  their  state  and  style  of  writing  he  was  unable  to  examine 
many  in  that  time ;  but  all  that  he  could  examine  showed  an  almost  incredible  ab- 
sence of  rule  or  usage,  as  well  at  that  date  as  at  others,*- whether  as  to  amount  or 
kinds  of  dues  or  as  to  the  quantities  granted,  or  as  to  the  clauses  and  reserves 
attached  to  grants.  Hereafter— so  soon  as  time  shall  allow — I  will  estabhsh  this 
fact  (for  it  is  a  certain  fact)  beyond  the  possibility  of  doubt,  by  ascertaining  and 
laying  before  the  public  the  terms  of  a  sufBcient  number  of  these  all-varying  deeds. 
For  the  moment^  I  must  be  content  to  cite  four ;  the  first  four  that  my  friend  chanced 
to  examine,  and  of  which  I  hold  authenticated  copies  in  my  handfs.  They  are  of 
dates  falling  within  eight  consecutive  days  of  September,  1674 ;  the  first,  being  of 
the  5th,  the  second,  ofthe  12th,  and  the  third  and  fourth,  of  the  13th,  of  that  nionth  5 
in  fact,  I  believe  them  to  be  the  four  consecutive  deeds  of  concession  which  it  was 
that  Notary's  fortune  to  pass  in  tliose  eight  days.  The  first,  second  and  fourth,  are 
of  grants  in  Batiscan ;  the  third  is  of  a  grant  either  in  Batiscan  or  Cap  de  la  Mag- 
deleine.  Either  seigniory  belonged  to  &e  Jesuit  fathers ;  presumably  not  the  most 
exacting,  or  irregular  in  procedure,  of  the  Seigniors  of  the  time. 

The  first  of  these  grants  is  one  of  forty  arpents  by  forty ;  sixteen  hundred  square 
arpents.    The  yearly  dues  are  stated  at  thirty  Livres  Toujtiois,  ten  capons,  and  ten 

,j dmiers  (ten  twelfths  of  a  half-penny)  of  cens.    Valuing  the  capons  at  fifteen  sola 

a-piece,  tlie  money  rate  per  arpent  is  something  over  half  a  sot — something  over  a 
arthing  of  our  currency. 
# 

The  second  of  these  grants  is  of  four  arpents  by  an  unstated  depth ;  the  rate,  one 

80I  Tournois  per  arpent,  one  capon  per  twenty  arpents,  and  four  aeniers,  (one-third 

of  a  half-penny)  of  cens :  in  all — upon  the  same  valuation  of  the  capon — about  one 

.X,;.  sol  and  three  quarters  per  arpent,  more  than  treble  thai  of  the  grant  of  the  week 

^         before. 

The  third  is  of  two  arpents  by  fortv ;  the  rate,  as  though  the  parties  had  not 
-     ^      liked  ever  twice  to  do  the  same  thing  in  tne  same  way,  or  on  like  terms,  is  st^ed  at 
nT       half  a  boisscau  of  wheat,  two  capons  and  two  deniers  of  cens. 

The  fourth— a  grant  of  sixjy  feet  square  near  the  mill  of  Batiscan — is  for  three 
"r.-^     lAvres  Tournois,  and  one  denier  of  cens;  aiate  of  more  than  one  sol  for  every  foot 
of  front  by  sixty  feet  of  depth. 
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Quantities — amoants— rate — styles  of  rate— could  scarcely  have  varied  more. 

AeaiUy  to  take  another  kind  of  proof,  and  from  another  and  later  time.  In  1707 
and  1708,  we  find  M.  Kaudot  coraplainiD^  of  the  extraordinary  diversity  everyv^here 
prevailing;  sending  home  a  table  to  exhibit  it ;  and  proposing,  by  way  of  remedy 
(see  page  8  of  the  Fourth  Volume  laid  before  this  House)  the  ado{)tion  of  a  rule  of 
universal  application,  of  the  rate  of  "  a  sol  of  rejUe  per  superficial  arpent,  and  a 
**  capon  or  twenty  sob  at  the  payer's  choice,  per  arpent  of  frontage.''  As  we  have 
seen,  the  suggestion  was  not  adopted.  In  1716,  when  the  subject  was  again  under 
revtewy  nothing  approaching  to  it  appears  to  have  been  suggested  by  Mr.  BegoUi  or 
thought  of  by  any  one  else. 

Between  1734,  however,  and  1753,  we  have  copies  of  some  ten  grants  en  cen- 
sive,  (printed  in  the  First  and  Fourth  of  the  Volumes  laid  before  Parliament,)  naade 
by  the  Governor  and  Intendaot  for  the  Crown.  And  here,  at  all  events,  if  unifor- 
mity of  rate  could  have  been  the  rule  any  where,  one  would  expect  to  find  it. 
Five  of  these  grants,  from  1734  to  1750,  (Vol.  .4,  page  27,  and  Vol.  1,  pages  242, 
243,  247,  248  and  249)  are  at  the  same  rate,  being  all  grants  near  Detroit.  This 
new  rate  is  one  sol  of  cens  per  arpent  of  front,  twenty  to2s  for  every  twenty  arpents 
of  extent,  and  a  quarter  of  a  minot  of  wheat  per  arpent  of  front  by  forty  arpents. 
A  sixth  grant  at  the  same  place,  in  1753,  (Vol.  1.  page  252,)  is  made  nominally  at 
the  same  rate,  but  the  depth  being  sixty  arpents,  tne  real  rate  per  arpent  is,  no  much 
lower.  A  seventh — of  the  Isle  aux  Cochons,  in  Lake  Erie — in  1752,  (Vol.  1,  page 
251,  is  made  with  no  reference  to  this  rule,  at  two  sols  of  cew,  four  lAvres  of  rente, 
and  a  minot  ol  wheat,  for  the  entire  grant — being  twenty  aroents  by  half  a  league. 
The  eighth  and  ninth  of  these  grants  are  ai  Port  St.  Frederic,  ra  1741  and  1744, 
(Vol.  1,  pages  245  and  246,)  and  the  rate  is  an  advance — not  inconsiderable, 
according  to  the  notions  of  those  times — on  that  of  the  four  grants  at  Detroit  first 
referred  to.  It  is  one  sol  of  cens  per  arpent  of  front,  twenty  8(ds  of  rente  per  twenty 
arpents,  and  JuUJ  a  minot  of  wheat  (instead  of  a  quarter)  per  forty  arpents.  And 
the  tenth  grant  of  the  number,  at  La  Presentation,  in  1751,  (Vol.  1,  page  260,) 
being  of  an  arpent  and  a  half  square,  for  convenience  of  a  saw-mill  built  by  the 
grantee,  is  at  five  sols  of  rente,  and  six  deniers  of  cens. 

No  observance,  therefore,  of  a  fixed  rule,  even  in  the  censive  of  the  Crown  ; 
the  Governor  and  Intendant,  granting  ;  and  through  the  period  presumably  that  of 
the  nearest  approach  to  regularity  of  system  ever  attained  under  the  French  Gov- 
ernment. 

In  truth,  uniformity  of  rule  and  absolutism  have  very  little  to  do  with  one 
another.  We  have  seen  already  that  even  in  the  four  cases,  between  1713  and 
1727,  in  which  the  Governors  and  Intendants  attempted,  by  their  fixed  rate  clause, 
to  enforce  a  rule  on  grantees  of  Seigniories,  they  could  not  bring  themselves  to  make 
that  rule  one  and  the  same, — but,  by  prescribing  three  different  depths  of  grants 
in  three  out  of  the  four  cases,  laid  down  in  truth  three  different  rules,  for  three 
several  Seigniories. 

The  recitals  of  numbers  of  the  Ordonnances  and  Arrits,  as  we  find  them  in  the 
Second  of  the  Volumes  laid  before  this  Honourable  House,  all  tend  to  the  same 
conclusion.  Over  and  over,  we  find  the  Intendants  taking  cognizance  of  rates  not 
at  all  alike  ;  and  constantly  enforcing  them,  just  as  the  contracts  chanced  to  set 
them  forth.  Sometimes,  the  Arrets  clearly  show  more  than  one  rate  in  a  Seigniory. 
In  one,  that  occurs  to  me,  (to  be  found  on  page  165  ot  this  Second  Volume,)  three 
such  rales  are  incidenlly  refened  to  as  co-existent  in  one  and  the  same  Seigniory  ; 
and  this  not  as  a  matter  at  all  extraordinary — as  in  truth  it  was  not. 

Further,  to  turn  to  still  another  descripjtion  of  proof.  In  the  table  on  the  subject, 
printed  as  part  of  the  Appendix  to  the  Seigniorial  Tenure  Commissioners'  Report, 
(see  pages  159  and  following  of  the  Third  of  the  Volumes  before  Parliament,)  are 
stated,  in  all.  the  teims  of  some  forty-seven  grants  en  censive,  of  dates  prior  to  1760, 
made  in  eignteen  Seigniories.  And  these  grants  exhibit  some  forty  variances  of 
rate.  In  one  Seigniory  alone,  six  or  seven  of  these  variances  are  shown  ;  in 
another,  five  ;  in  several  others,  two;  three  or  four. 
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But  to  what  end  heap  proof  on  proof,  of  a  fact  so  certam,«-«o  every  where 
patent  on  the  face  of  every  document  we  have,  that  at  all  refers  to  it :  of  a  fact  so 
consonant  with  every  probability  arising  out  of  the  antecedent  la^  of  the  land, — 
so  certainly  made  known  as  a  fact,  to  the  Crown  by  its  Grovernors  and  Intendants, 
— so  certainly  recognized  and  sanctioned  by  the  CJrown  ?  There  can  nothing  be 
proved,  if  this  is  not. 

I  pass  to  another  consideration.  I  said,  not  long  since,  that  the  Seigniors,  if 
at  all  more  controlled  by  the  authorities  than  the  law  warranted,  were  at  all 
events  not  the  only  parties  so  controlled.  But  that  is  not  all  I  must  say.  Thej 
were  the  parties  least  so  controlled.  Why,  the  very  obligation  imposed  on  so 
many  of  them  by  their  deeds,  was  an  obligation  to  aid  in  controlling  the  class 
below  them, — to  compel  that  class  to  live  on  iheir  lands,  to  reserve  oak  timber 
for  the  King,  and  so  forth.  Before,  aa  well  as  after  the  ^rr^/»  of  Marly,  the 
grants  made  to  that  class  were  constanUy  escheated  for  failure  t<o  to  settle  them* — 
The  complaint  of  the  Intendants  was,  that  the  Seigniors  were  only  too  little 
zealous  in  enforcing  this  control. 

The  ^rrita  of  Marly  threatened  a  penalty  hard  of  enforcement  and  not 
prac*ipally  enforc/ed,  against  the  Seignior,  and  for  the  CensHaire  ;  but  contrived 
the  shortest  and  most  summary  mode  possible — a  mode  constantly  resorted  to — 
of  enforcing  its  penalty  against  the  Censitairey  and  for  the  Seignior. 

The  .>^rr^r of  1732  pretended, — not  to  annul  simply  a  Seignior's  sales  of 
wild  land, — but  all  such  sales  made  by  any  one.  If  ever  enforced,  we  may  take 
it  for  certain,  that  the  Censitaires*  sales  would  not  have  been  the  sales  to  escape 
the  forfeiture.  ^ 

The  Censitaires  were  not  then  the  powerful  or  favored  class. 

Even  where  favored,  it  was  seldom  to  an  extent  that  would  be  thought 
much  of,  in  days  like  ours.  For  example,  in  1706  (I  refer  to  page  35  of  tiie 
Second  Volume  laid  before  this  House)  Mr.  Raudot  was  called  on  to  interpret  a 
clause,  general  it  would  seem  in  the  grants  made  by  the  Seminary,  in  their 
Seigniory  of  Montreal,  (and  in  those  days,  by  the  way,  not  uncommon  else- 
where,) by  which  that  body  had  reserved  to  themselves  the  right  to  take  without 
payment  any  quantity  of  wood  they  pleased  on  their  Censitaire^  land.  The 
Seminary  expressly  consented,  as  a  favor,  to  limit  this  reserve,  to  the  right  of 
cutting  down  for  their  own  fire  wood  one  arpent  in  every  sixty,  to  be  chosen  by 
themselves;  near  the  clearings  of  the  CensiiaireSf  and  for  their  buildings  or  other 
public  works  any  further  quantity  they  might  require. — And  this  offer  was 
accepted  ;  and  by  such  consent  of  parties,  Mr.  Raudot  pronounced  accord- 
ingly. 

At  all  dates,  we  find  the  Intendants  strictly  enforcing  the  prohibition  to  fish 

against  the  Habitants^  unless  by  leave  of  their  Seignior,  from  whom  they  had  to 

acquire   the  right — of  course  for  value.    The  same  strict  enforcement  was 

-y^     uniform,  of  the  Seigniors'  right  of  banality,  of  which  I  shall  have  to  speak  more 

^         hereafter,  and  by  virtue  of  which  no  man  was  allowed  to  resort  to  any  other  than 

his  Seignior's  grist  mill.  And  even  as  to  Corviea^  or  the  obligation  to  involuntary 

.  labor  at  the  Seignior's  requirement,  notwithstanding  the   Ordonnance  of  1716, 

printed  last  year  at  Toronto  (and  to  be  found  on  page  57  of  the  Second  Volume 

>^     now  before  this  House,)  under  which  it  has  been  contended  that  all  Corvees 

were  then  prohibited, — and  notwithstiinding  the  dislike  of  them  expressed  to  the 

Government  at  home,  in  1707,  17C8  and  1716  by  Messrs.  Raudot  and  Begon, — 

not  even  herein  was  the  Censitaire  in  fact  relieved.     Everywhere  I  find  them 

enforced.    Nay,  as  late  even  as  1723,  (see  page  85  of  the  same  Volume,)  I  find 

an  extra  day  of  Ccrvit  ordered  by  the  Intendant,  for  all  the  HabitaM  of 
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Longueuil,  on  the  tx  paHe  demand  of  the  Seignior — the  Cemiiaires  not  so 
much  as  summoned  to  make  answer  to  the  demand  before  judgment  rendered. 

And  this  control  and  these  interferences  were  not  merely  resorted  tO|  in 
matters  where  the  Seignior's  interests  may  be  said  to  have  dictated  them.  In 
1709,  for  instance, — I  quote  now  from  page  xli  of  the  Second  Vohime  of  jE7(/t7t 
et  Ordonnanctiy  published  in  1806, — ^Mr.  Raudot,  whose  especial  mania  for 
interference  with  all  sorts  of  people  and  things  I  have  so  oAen  had  to  notice, 
issued  his  ukase,  '<  forbidding  the  Habiiani  of  the  neighborhood  of  Montreal  to 
^*  keep  more  than  two  horses  or  mares  and  one  colt,  as  their  doing  so  would 
^^  prevent  their  raising  horned  cattle  and  sheep,  and  would  lead  to  a  scarcity  of 
^  other  animals." 

From  this  absurd  caprice  of  an  Intendant,  I  pass  to  a  piece  of  serious 
legislation  by  the  King,  as  to  which  again  there  can  be  no  mistake.  In  1745, — 
I  cite  from  page  151  of  the  First  Volume  of  the  Edits  et  Ordonnance$y  published 
in  1803, — ^the  King  by  an  Ordonnance  forbade  the  Habitans  throughout  the 
country,  to  build  any  house  or  stable,  whether  of  stone  or  wood,  on  any  piece 
of  land  of  less  extent  than  an  arpeiit  and  a  half  by  from  thirty  to  forty  deep, 
unless  it  were  within  the  limits  of  some  bourg  or  village  declared  such  by  the 
Governor  and  Intendant ;  and  this,  on  pain  of  demolition  of  such  building  and  100 
Livres  of  fine.  And  from  the  time  of  its  promulgation  down  to  1760,  that 
Ordonnance  with  all  its  severity — a  severity  pressing  only  on  the  Habitant 
class — ^was,  as  is  well  known,  most  rightly  enforced. 

And  it  did  not  quite  come  up  to  the  ideas  cherished  by  the  functionaries  of 
the  then  Government,  as  to  the  extent  and  oppressiveness  of  the  control  that 
ought  to  be  brotight  to  bear  on  the  unfortunate  class  of  men  for  whom  it  was 
intended.     By  all  means  whatever,  they  were  to  be  forced  to  abide  the  life  of 
risk  and  hardship  then  falling  to  the  lot  of  the  rural  settler, — neither  suffered  to 
hold  only  so  much  land  as  they  might  want,  nor  under  any  pretext  to  leave  their  / 
forest  wilderness  for  the  easier  life  of  the  town.    By  1749  (see  page  Ixxxvii  of  ' 
the  Second  Volume  o(  Edits  et  Ordonnances^  of  1806)  an  Intendant's  Ordon- 
nanee^  *^  with  intent  to  advance  the  cultivation  of  the  country,  forbids  the 
<<  Haintans  who  have  land  in  the  country,  from  coming  to  settle  in  town,  without 
«  leave  of  the  Intendant  granted  in  writing  ^  and  orders  all  persons  of  the  town 
**  letting  houses  or  rooms  to  any  whom  they  shall  suspect  to  be  Habitans  of  the    ^ 
"  country,  to  declare  the  same  to  the  Lieutenant  General  of  Police," — of  course 
that  they  be  sent  back,  punished  or  unpunished,  as  occasion  shall  require. 

Control !  Every  one,  1  repeat,  was  controlled,  as  happily  none  can  be  now. 
Bot  the  weight  of  the  control  pressed  on  the  Censitaire.  The  Seignior  in 
comparison  was  free.  Such  as  it  was,  moreover,  that  control  is  of  the  past ;  to 
all  intents,  as  regards  the  law  of  the  land,  is  as  though  it  had  never  been.  No 
man's  tenure  of  his  property  is  affected  by  it ;  neither  Censftaire%  nor  Seignior's.. 
Both  hold  at  proprietors ;  their  rights  defined  and  protected  equally,  by  the  law. 
— ^For  my  clients,  I  aim  here,  not  to  ask  for  a  return,  in  any  the  very  slightest 
particular,  towards  the  old  system  under  which  they  were  (as  I  have  shown)  the 
comparatively  favored  class.  I  recall  that  past,  as  it  was  ;  only  that  I  may 
protest  on  their  behalf  against  the  monstrous  error  and  injustice  of  any  attempt 
now  to  subject  them  (and  them  only)  to  its  influence, — or  rather  to  the  in- 
fluence of  a  system  of  arbitrary,  despotic  interference,  other  and  far  worse  than 
that  past  ever  inflicted  on  their  predecessors, — such  as  may  not,  cannot  be  made 
to  a^ct  any  class  whatever,  where  (as  with  us)  the  law  alike  and  equally 
protects  all  classes,  all  properl^,  all  rights. 
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I  proceed  to  another  portion  of  my  argument.  I  have  said,  that  the  propo- 
sition on  which  alone  this  Bill  can  for  an  instant  be  defended,  is  the  proposition, 
that  the  Seigniors  of  Lower  Canada  are  not  truly  proprietors,  but  trustees  bound 
to  concede  at  some  low  rate,  and  under  few  or  no  Conditions  or  restrictions  ;  and 
that  this  alleged  trustee  capacity  of  theirs,  if  it  be  the  fact,  must  arise  either  from 
something  in  the  tenor  of  the  antecedent  law  of  France,  as  interpretative  of  their 
position  ;  or  from  something  done  when  their  grants  were  made,  or  afterwards, 
down  to  the  cession  of  this  country  to  the  British  Crown  ;  or  from  something  done 
since  that  cession.  Unless  I  am  much  mistaken,  I  have  shown,  that  alike  the 
tenor  of  the  old  law,  the  terras  of  their  grants,  the  action,  legislative  and  other- 
wise, of  the  French  Crown,  and  the  whole  course  and  character  of  the  jurispru- 
dence (so  to  speak)  of  the  country,  while  under  the  French  Crown,  establish  in 
terms  tne  contrary  proposition  ;  prove  that,  to  tho  date  of  the  cession,  they  not 
only  were  proprietors,  but  were  even  the  proprietors  who  held  by  the  higher  and 
more  perfect  and  favored  tenure, — were  in  fact  emphatically  the  proprietors  of 
the  favored  class.  Passing  now  to  the  period  which  has  elapsed  since  the  ces- 
sion of  the  country  to  the  British  Crown,  I  believe  that  my  lurther  proposition, 
that  nothing  has  been  done  since  the  cession  to  take  from  them  their  prt^prietor 
quality,  does  not  require  much  argument  for  its  support.  I  shall  easily  show  that 
the  history  of  this  whole  matter  since  the  cession,  is  such,  as  to  suffice  of  itself  to 
assure  to  them  that  quality,  with  all  its  incidents,  were  it  even  doubtful  (as  it  is 
not)  how  lar  it  attached  to  them  before. 

But,  before  occupying  myself  with  this  part  of  my  subject,  I  perhaps  ought  to 
offer  some  remarks  on  a  point  which  maybe  said  to  suggest  itself  incidentally, 
as  one  passes  from  the  consideration  of  the  French  periixi  of  our  history,  to  our 
own.  It  is  this  ;  bow  far  what  has  been  said  and  written  since  the  cession,  can 
be  suffered  to  affect  our  inferences  on  this  matter,  drawn  from  what  we  have 
before  us  of  all  that  was  said  and  written  previously  ;  how  far,  in  a  word,  the 
expressed  opinions  of  men  of  mark  since  the  cession,  can  go  to  prove  the  exis- 
tence before  that  date,  of  a  state  of  things  in  Canada,  different  from  that  which  1 
have  (as  I  think)  established,  by  the  examination  of  the  grants,  ^rritSj  Ordon- 
nances^  despatches  and  other  documents  of  all  kinds,  of  date  before  the  cession. 

1  he  truth  is,  that  the  tradition  (so  to  speak)  against  which  I  argue,  is  attri- 
butable to  statements  made  since  the  cession  of  the  country.  It  has  grown  up 
since  that  period  ;  and  it  may  not  be  uninteresting  to  show  how  it  has  grown 
up  ;  'and  that  it  has  done  so  in  a  manner  and  under  circumstances  to  attach  no 
importance  whatever  to  it.  At  first  sight,  indeed,  this  must  seem  tolerably  ob- 
vious ;  for  it  is  a  maxim  of  law,  and  of  common  sense  too,  thatjhe  best  evidence 
alone  is  to  be  taken.  If  it  be  the  fact,  that  from  the  tenor  of  the^law  of  France, 
of  the  Seignior's  grants,  direct  from  the  French  King  or  through  his  officers  in  the 
colony,  and  the  legislation  and  jurisprudence  of  the  country  under  the  French 
Crown,  one  has  to  assign  to  the  Seigniors  of  Lower  Canada  the  quality  of 
proprietors — as  I  have  shown  it  to  attach  to  them  5  if  this,  I  say,  be  proved  by  the 
best  — the  only  real  evidence  we  can  obtain ;  it  is  not  necessary  to  show  how 
any  counter-impression  may  or  may  not  have  since  grown  up.  But,  evident  as 
this  is,  I  may  be  allowed,  i  trust,  in  consideration  of  the  extent  to  which  it  has 
latteriy  prevailed,  to  offer  some  observations  by  way  of  accounting  for  its  origin 
and  progress. 

Perhaps  there  never  was  a  country  in  so  peculiarly  false  a  position  with 
respect  to  its  traditions  of  its  own  past,  as  Lower  Canada.  On  the  occasion  of 
the  cession,  the  high  officers  who  had  administered  the  government  left  the 
country  )  with  them  they  took  its  confidential  archives  \  with  them^went,  too,  the 
superior  judicial  functionariesi  and  a  large  proportion  of  the  men  of  higher  rank 
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and  belter  education ;  leaving  behind  them,  comparatively  few  who  were  not  of 
the  less  educated  class,  or  at  any  rate  of  the  class  less  capable  of  preserving  in 
the  country  a  correct  tradition  as  to  the  spirit  of  its  old  institutions.  New  rulers 
arrived  in  the  Province,  not  speaking  the  tongue  of  those  amongst  whom  ihey  came, 
and 'whom  they  had  to  govern ;  wholly  strangers  to  their  laws,  usages,  and  modes  of  - 
thought  and  feeling ;  bringing  with  them  the  maxims  and  opinions  of  the  nation  of 
all  others  the  least  resembling  that  which  had  Urst  settled  Canada ;  not  at  all  the  men 
to  seize— or  even  to  try  to  seize — the  peculiarities  of  the  law  they  came  to  super- 
sede ;  whether  as  to  the  prerogative  ol  the  French  Crown,  the  confusion  of  legis- 
lative, judicial  and  executive  functions  pervading  its  whole  system,  the  uncertain 
and  purely  comminatory  character  habitually  attaching  to  it,  or  the  vast  and 
complex  detail  of  laws  and  rights  of  property  subsisting  under  it. 

All  this,  I  say,  they  were  not  likely  to  understand,  or  make  the  effort  to 
understand. 

The  law  of  England,  their  law,  one  need  hardly  observe,  is  essentially  a 
law  of  unwritten  custom  ;  and  mo^  of  all,  perhaps,  with  regard  to  that  particular 
description  of  English  real  property,  which  answered  most  nearly  to  what  they 
here  found  subsisting  as  land  held  en  censive.  In  England,  copyhold  property  is 
almost  entirely — perhaps  I  should  say,  is  entirely  and  essentially — governed  by 
unwritten  customs  peculiar  to*  the  different  manors  and  holdings.  The  very 
term  "  Custom,"  as  they  found  it  in  use  here,  was  a  term  calculated  to  mislead 
them.  The  Custom  of  Paris  here  established,  and  the  other  Customs  locally 
prevalent  in  France,  were  not  unwritten  customs,  like  those  of  an  English  manor, 
or  the  great,  general  body  of  unwritten  custom  known  as  the  Common  Law  of  Eng- 
land. They  were  written  documents,  enacted  by  authority — Statutes,  in  English 
phrase,  not  Customs. 

Indeed,  in  Canada  there  was  even  less  of  resort  to  unwritten  usage,  as 
regarded  the  terms  of  the  holding  of  censive  lands,  than  in  old  France.  In 
France,  undoubtedly,  in  many  cases,  rates  of  cens  and  other  dues  could  only  be 
traced  back  to  local  unwritten  usages  which,  as  it  were,  supplemented  the 
known  written  Customs  of  the  land.  But  in  Canada  there  was  no  dark  anti- 
quilY  to  peer  Into  ;  here  every  thing  was  new,  had  bad  its  origin  within  a  date 
that  could  be  reached  ;  every  grant  d  cens  was  by  an  authentic  instrument,  the 
precise  tenor  ol  which  could  be  ascertained  ;  or  if  in  particular  instances  it  hap- 
pened that  this  was  not  the  case,  it  was  merely  that  the  parties  had  trusted  each 
other's  faith,  and  so  entered  into  a  contract  which  they  might  possibly  have 
Bome  practical  difficulty  in  proving  and  enforcing  to  theietter ;  but  the  terms  of 
which  were  yet  to  be  ascertained  and  enforced  in  all  such  cases,  as  well  as 
might  be,  in  common  course  of  law. 

AH  this,  I  repeat,  was  not  calculated  to  lead  to  a  very  correct  first  impression, 
«m  the  part  of  these  new  rulers  of  this  country.  Inclined  naturally  to  see  in  the 
Canadian  Seigniory  an  English  Manor,  and  in  its  Censitaires  a  body  of  English 
CI  pyholden?,  it  was  not  possible  for  them  to  avoi'l  attaching  too  much  weight 
to  the  notion  o(  cusioTnarj/  rates  and  obligations,  and  too  little  to  the  terms  of  the 
actual  contracts.  They  hardly  could  realize  how  entirely  in  Canada  the  exis- 
tence of  these  written  laws  and  written  contracts  dispensed  with — precluded,  one 
might  say — reference  to  unwritten  custom  in  this  class  of  cases. 

An(^  this  was  not  all.  If  they  had  been  ever  so  disposed  to  study  Canadian 
law, — as  they  were  n<it, — they  would  have  found  it  hard  to  do  so  to  much 
purpose*  Books  of  such  law  were  not  plenty  to  their  hand ;  nor  of  inviting  bulk, 
or  style,  or  language.  Of  the  model  treatises  on  French  law,  to  which  at  the 
present  day  lawyers  of  all  countries  resort,  by  far  the  greater  part  did  not  then 
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exist.  What  books  there  were,  were  the  older,  larger,  in  every  sense  heavier 
volumes,  of  an  earlier  age.  They  were  little  likely  to  find  readers  in  men, 
inclined  neither  to  fancy  their  language  nor  their  law. 

The  Provincial  records,  moreover,  as  I  have  said,  were  in  the  same  foreign 
tongue,  in  a  hand- writing  not  easy  to  decipher,  imperfect,  in  disorder;  and 
there  were  few  or  no  persons  in  the  country,  likely  much  to  help  the  authorities 
in  the  attempt  to  find  out  what  they  amounted  to. 

Besides,  the  first  Courts  in  the  country,  after  the  cession,  by  courtesy  called 
Courts  of  Law,  were  Military  Courts,  made  up  of  soldier-judges ;  and  as,  no 
doubt,  it  is  true  that  the  lawyer  is  apt  to  be  an  indifferent  soldier,  it  is  no  less  true 
*that  the  soldier  is  apt  not  to  be  much  of  a  lawyer. 

And  even  this  was  not  all.  These  Courts,  thus  set  to  declare  and  administer 
the  law  of  the  land,  were  set  to  declare  and  administer  they  knew  not  what  law. 
The  general  impression  with  the  new,  English  ruling  cloas,  of  course  was,  that  a 
great  deal  of  English  law  was  to  be  introduced ;  and  it  was  a  question  that  no 
one  could  answer,  how  far  French  law,  how  far  English  law,  how  far  a  mixture 
of  the  two  in  some  way  or  other  to  be  worked  up,  was  to  be  the  rule. 

It  was  under  these  circumstances  that  an  ^rrity  the  only  one  o(  the  kind 
which  I  find  cited,  as  making  against  my  clients'  interests,  and  of  which  I  have 
now  to  speak,  was  rendered.  I  refer  to  the  ^^rrii  of  the  20th  of  April  1762, 
printed  on  the  last  page  of  the  Fourth  of  the  Volumes  laid  before  this  Honorable 
House,  it  purports  to  be  taken  from  the  Register  of  ArrSU  of  the  Military 
Council  of  Montreal ;  such  Codncil  composed  of  Colonel  Haldimand,  the  Baron 
de  Munster,  and  Captains  Prevot  and  Wharton ;  four  highly  respectable  officers 
of  Her  Majesty's  army,  I  have  no  doubt.     And  it  reads  thus : — 

"  Between  the  Sieur  Jean  Baptist^  Le  Due,  seignior  of  Isle  Perrot,  Appel- 
<'  lant  from  the  sentence  of  the  Militia  Court  (Chambre  des  Milices)  of  Pointe- 
"  Claire,  of  the  fifteenth  March  last,  of  the  one  part ; — 

<^  And  Joseph  Hunaut,  an  inhabitant  of  Isle  Perrot  aforesaid,  Bespondent 
"  of  the  other  part ; — 

<<  Having  seen  the  sentence  appealed  from,  by  which  the  said  Sieur  Le 
<<  Due  is  adjudged  (jcondamne)  to  receive  ^n  future  the  rents  of  the  land  which 
<<  the  Respondent  holds  In  his  Seigniory  at  the  rate  of  thirty  sols  a  year  and 
<<  half  a  minot  of  wheat,  the  Court  not  having  the  power  to  amend  any  of  the 
^^  clauses  contained  in  the  deed  of  concession  executed  before  Miaitre  Lepailleur, 
"notary,  on  the  5th  Aug.  1718;  the  petition  of  appeal  .presented  to  this 
*^  Council  by  the  said  Sieur  Le  Due,  the  Appellant,  answered  on  the  19th  * 
"  March  last,  and  notified  on  the  3rd  inst. ;  a  written  defence  furnished  by  the 
"  Respondent,  and  the  deed  of  concession  referred  to ;  and  having  heard  tjie 
^<  parties ; — 

<<  The  Council,  convinced  that  the  clause  inserted  in  the  said  deed,  which 
"  binds  the  lessee  (preneur)  to  pay  yearly  half  a  minot  of  wheat  and  ten  sols  for 
^<  each  arpent,  i.<  an  error  of  the  notary,  the  usual  rate  at  which  lands  are  granted 
"  in  this  country  being  one  sol /or  each  arpent  in  superficies  and  half  a  minot  of 
"  wheat  for  each  arpent  in  front  by  twenty  in  depths  orders  that  in  future  the 
"  rents  of  the  land  in  question  shall  be  paid  at  the  rate  of  fifty-four  sols  in  money 
"  and  a  minot  and  a  half  of  wheat  a-year.'' 
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Now,  what  ifl  this  Judgment  worth  ?  Four  gentlemen,  not  lawyers,  reverse 
a  sentence  which  every  lawyer  must  say  was  perfectly  sound  and  right ;  and 
condemn  a  Ceimtairej  who  by  his  written  contract  was  to  pay  thirty  sols  and 
half  a  minot  of  wheat  only,  to  pay  fifty-four  sols  and  a  minot  and  a  half  of 
wheat !  The  Court  below  bad  maintained  the  contract ;  the  Seignior,  for  some 
extraordinary  reason,  had  appealed ;  and,  what  is  more  extraordinary,  the 
Court  maintained  the  appeal, — not,  be  it  observed,  reducing  the  rent,  but  raising 
it,  so  as  actually  to  give  the  Seignior  more  than  his  vmtten  contract  established 
•  in  his  favor.  And  they  did  this,  not  on  proof  of  circumstances,  showing  the 
deed  to  have  been  wrong,  as  they  took  it  to  be  ;  but  merely  on  the  ground  of  the 
supposed  existence  of  a  customary  rate  so  fixed  and  invariable  as  of  itself  to 
prove  the  clause  of  the  deed  an  error.  And  this,  in  a  deed  of  forty-four  years 
standing !  And  though,  as  we  have  seen,  at  all  time?,  as  well  after  as  before 
the  time  of  its  date,  all  manner  of  varying  rates  had  ever  prevailed — the  Go- 
vernors and  Intendants  themselves  testifying.  And  though  the  very  rate  which 
they  coolly  declared  to  be  the  one  legal  rate  of  ^^  concessions  in  this  couniry^'^ 
absolutely  was  not  so  much  as  one  of  the  various  rates  which  we  know  to  have 
heen  prevalent,  in  the  Crown  ctnsives  immediately  before  the  cession.  I  have 
shown  that  most  of  the  Detroit  grants  of  the  Crown,  at  this  period,  were  made 
at  a  nominal  cens ;  with  a  sol  of  rente  per  arpent,  and  a  quarter  of  a  minot  of 
wheat  for  every  arpent  by  fovty  ;  some,  however,  fixing  this  same  quantity  of 
wheat  for  every  arpent  by  sixty  ;  and  I  have  shown  that  there  were  Royal 
grants  during  the  same  period  at  Fort  St.  Frederic,  where  the  rate  was  the  like 
cens^  the  same  sol  per  arpetlt,  and  the  half  of  a  minot  of  wheat,per  forty  arpents. 
And  we  have  here  the  declaration  (jpar  parenthese)  that  any  rate  below  the  yet 
higher  allowance  of  a  half  minot  per  ttoenty  arpentsj  is  so  repudiated  by  custom, 
that  though  stipulated  before  uAtaries  forty-four  years  ago,  a  Court  of  law  is  to 
pronounce  the  deed  wrong  and  raise  the  rate  to  this  new  standard. 

The  Judgment  is  merely  as  unjust  and  mistaken  from  first  to  last,  as  its 
authors  could  well  have  made  it. 

It  furnishes  one  further  proof,  that  in  fact  there  was  no  fixed,  known  rate 
of  concession  ;  and  it  proves,  for  all  matters  presently  in  issue,  nothing  more. 

To  return,  however,  to  the  matter  more  immediately  under  consideration — 
the  question  of  the  rise  and  progress  of  the  mistaken  impression  which  has  grown 
up,  as  to  the  existence  of  this  supposed  fixed  rate,  and  so  forth. 

Till  1772, 1  am  not  aware  of  the  appearence  in  print  of  any  work  purport- 
ing to  set  forth  the  tenor  of  the  old  French  laws  and  customs  of  Canada.  There 
was  then  printed  in  London,  for  Pariiamentary  purposes,  (ParV^ament  being  then 
on  the  point  of  discussing  what  became  the  Quebec  Act  of  1774,)  a  remarkably 
well  drawn,  though  short,  abstract  of  those  laws  and  usages,  which  had  been 
sent  home  by  Governor  Carleton,  from  a  draft  prepared  by  a  committee  of  French 
Canadian  gentlemen.  A  bout  the  same  time  there  appeared  also  a  publication 
by  Mr.  Maseres,  who  had  been  Attorney  Greneral.here  some  years  previously  ; 
and  which  contained, not  indeed  anything  like  a  connected  statement  of  Canadian 
law,  but  several  papers  and  documents  having  more  or  less  bearing  on  Canadian 
law,  and  as  a  whole,  of  considerable  interest.  The  other  publications  of  that 
time,  connected  with  the  discussion  of  the  Quebec  Act  so  far  as  I  am  aware, 
were  not  of  a  kind  to  call  for  mention ;  as  tbey  hardly,  if  at  all,  tended  to  throw 
light  on  any  point  of  present  interest.  And  it  was  not  till  3  years  later,  in  1775, 
that  Mr.  Cugnet's  well  known  (though  now  rather  scarce)  treatises — valuable,  • 
though  much  too  short  apd  slight  of  construction — were  published  in  this 
country. 
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The  icnperfection  and  inaccuracy  of  statement  which  more  or  less  marit 
these  works,  in  reference  to  the  present  subject,  I  shall  have  to  note  presently 
For  the  momenl,  I  observe  merely,  that  they  appeared  after  a  lapse  of  from 
twelve  to  fifteen  years  after  the  cession  of  the  country  to  the  British  Crown  j 
that  within  three  years  after  thai  event  the  King's  Declaration  (of  1763)  had 
assured  His  Majesty's  subjects,  ol  the  introduction,  as  nearly  as  might  be,  of  the 
laws  of  England ;  and  that  about  the  same  time  it  had  been  ordered  that  the 
granting  of  Crown  Lands  in  Canada  was  to  be  in  free  and  common  soccage, 
that  is  to  say,  under  the  English  law.  All  this  time,  therefore,  people  ^ere  kept 
in  uncertainty  as  to  the  very  existence  of  the  old  laws  of  the  land  ;  besides  that 
they  had  hardly  any  means  of  ascertaining  (had  they  wished  it  ever  so  much) 
what  those  laws  were.  Of  the  Seigniors,  in  particular,  few  held  even  the  titles 
of  their  Seigniories  ;  and  many,  no  doubt,  had  never  seen  them,  and  had  no  kind 
of  knowledge  of  their  terms.  To  those  who  are  not  familiar  with  the  law  and 
usages  of  this  part  of  the  Province,  it  may  seem  strange  that  people  should 
not  be  in  the  habit  of  keeping  their  own  deeds.  But  it  is  well  known,  to  those 
who  are,  that  such  is  the  case.  Deeds  are  passed,  as  matter  of  course,  before 
Notaries, — public  functionaries,  who  preserve  the  originals,  and  whose  certified 
copies  of  such  originals  are  always  authentic,  proving  themselves  in  all  Courts 
of  law,  whenever  produced.  In  the  same  way,  copies  of  a  Royal  grant  or  other 
public  document,  certified  by  the  proper  officer,  serve  every  purpose  of  an 
original.  Thus,  nothing  is  commoner  than  for  persons  not  to  keep  what  one 
would  call  their  most  valuable  papers ;  and  it  is  not  uncommon  for  them  to 
become  strangely  ignorant  of  what  they  contain.  There  is  even  a  peculiarity  in 
the  position  of  a  Seignior,  that  makes  this  habit  one  into  which  he  is  peculiarly 
apt  to  fall ;  for  in  all  those  classes  of  action  which  a  Seignior  ordinarily  has  to 
institute  in  maintenance  of  his  rights,  he  is  under  no  necessity  of  showing  his 
title.  It  is  enough,  if  he  allege  and  show  himself  to  be  the  Seignior  de  facto  in 
possession  ot  such  and  such  a  Seigniory. 

Under  all  these  circumstances,  I  repeat,  there  can  be  no  wonder  that  the 
tradition  which  gained  ground  in  the  popular  mind,  should  have  been  a  tradition 
wide  of  the  truth*  It  would  rather  have  been  strange,  if  the  fact  had  been  the 
other  way;  for  the  mass  of  the  people,  threatened  with  the  loss  of  their  laws 
and  language^  and  apprehensive  even  for  their  faith,  under  the  rule  of  strangers 
alien  to  themselves  in  all  these  respects,  would  naturally  incline  to  cherish  too 
favorable  notions  of  the  past ;  and  the  more  educated  classes  would  as  naturally 
share,  direct,  develope  and  intensify  this  feeling.  The  past  could  not  be  remem- 
bered as  it  was  ;  was  painted  of  brighter  color  than  the  truth  ;  its  bad  forgotten, — 
good,  that  it  never  had,  attributed  to  it. 

Till  the  times  of  the  discussion  of  the  Quebee  Act,  however,  we  have 
nothing,  to  show  satisfactorily,  how  this  particular  matter  was  dealt  with,  or 
spoken  of.     Let  us  see  how  the  writers  of  that  time  treated  it. 

Maseres  has  been  spoken  of,  as  an  authority  for  the  since  current  impres- 
sion. The  first  document  in  his  book  (the  book  I  have  already  mentioned)  is  a 
draft  of  a  Report  drawn  by  himj  when  Attorney  (jreneral  in  1769,  and  proposed 
by  him  for  adoption  by  the  Governor  and  Executive  Council, — but  which  was 
not  by  them  adopted,-— on  <Hhe  state  of  the  laws  and  the  administration  of 
justice  "  in  this  Province.  In  the  main,  it  is  a  strongly  written  exposi  of  the 
evils  arising  out  of  the  then  existing  uncertainty  as  to  the  state  of  the  law — as 
between  the  conflicting  French  and  English  systems ;  and  the  writer  argues  ably  and 
forcibly  in  favor  of  an  entirely  different  policy,  for  their  removal,  from  that  adopted 
by  the  Quebec  Act.  All  that  he  says  on  the  point  here  under  discussion,  in  this 
document  indeed  the  only  passage  in  his  book,  that  I  find,  having  reference 
to  it,  is  the  following : — "Leases,"  says  he,  (on  page  21)  in  the  course  of  his 
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leeital  of  tfao  mischieft  of  the  existing  state  of  things,  *^  have  likewise  been  made 
*<  of  land  near  Qaebec  for  twenty*one  years  by  the  Society  of  Jesuits  in  this 
.  <^  Province,  though  by  the  French  law  they  can  oaly  be  made  for  nine  years. 
^^  This  has  been  done  upon  a  supposition  that  the  restraints  upon  the  power  of 
^*  leasing  land  imposed  on  the  owners  of  them  by  the  Custom  of  Paris,  of  which 
^<  this  ia  one,  have  no  longer  any  legal  existence.  Upon  the  same  principle 
^  many  owners  of  Seigniories,  Canadians  as  well  as  Englishmen,  have  made 
.  <<  grants  of  uncleared  lands  upon  their  Seigniories  for  higher  quit-rents  than  they 
*^  were  allowed  to  take  in  the  time  of  the  French  Government,  without  regard 
^  to  a  rule  or  custom  that  was  in  force  at  the  time  of  the  conquest,  that  restrains 
<^  them  in  this  particular.  And  as  the  Seigniors  transgress  the  French  laws  in 
<<  this  respect,  upon  a  supposition  that  they  are  abolished  or  superseded  by  the 
*'  laws  of  England,  so  the  freeholders  or  peasants  of  the  Province  transgress  them 
*^  in  other  instances  upon  the  same  supposition.  For  example,  there  was  a  law 
<^  mdde  by  the  King  concerning  the  lands  of  this  Province,  ordaining  that  no 
*^  man  should  build  a  new  dwelling  house  in  the  country  (that  is,  out  of  towns  or 
<^  villages)  without  having  sixty  French  arpents,  or  about  fifty  English  acres,  of 
^  land  adjoining  to  it,  and  that  if  upon  the  death  of  a  freeholtier  and  the  partition 
*^  of  his  lands  amongst  his  sons  the  share  of  each  son  came  to  less  than  the  said 
*'  sixty  arpents  of  land,  the  whole  was  to  be  sold  and  the  money  prodncdi  by 
<^  the  sale  divided  among  the  children.  This  vvas  intended  to  prevent  the  children 
<<  from  setting  tbemselvfia  in  a  supine  and  indolent  manner  upon  their  little 
<<  portions  of  land,  which  were  not  sufficient  to  maintain  them,  and  to  oblige  them 
<<  to  set  about  clearing  new  lands  (of  which  they  had  a  right  to  demand  of  the 
^  Seigniors  sufficient  quantities  at  very  easy  quit-rents,  by  which  means  they 
^  would  provide  better  for  their  own  maintainance  and  become  mere  useful  to 
^  the  public.  But  now  this  law  is  entirely  disregarded  ;  and  the  children  of  the 
^  freeholders  all  over  the  Province  settle  upon  their  little  portions  of  their  father's 
<<  land,  of  thirty,  twenty,  and  sometimes  of  ten  acres,  and  build  little  huts  upon 
«  them,  as  if  no  such  law  had  ever  been  known  here ;  and  when  they  are 
^  reminded  of  it  by  their  Seignior  and  exhorted  to  take  and  clear  new  tracts  of 
«<  land,  they  reply  that  they  understand  that  by  the  English  law  every  man  may 
<<  build  a  house  upon  his  own  land  whenever  he  pleases,  let  the  size  be  ever  so 
^  small.  This  is  an  unfortunate  practice,  and  contributes  very  much  to  the  great 
<<  increase  of  idleness,  drunkenness  and  beggary,  which  is  too  visible  in  this 
*<  Province.'^ 

It  is  obvious  to  remark,  upon  the  passing  reference,  here  made  to  this  sup- 
posed ^^  rule  or  custom"  as  to  quit-rents,  how  much  more  vague  and  slight  it  is 
than  the  after  reference  to  the  Ordonnance  of  the  French  King  of  1745,  pro- 
hibitory of  building  by  Habitans  on  lands  of  less  size  than  an  arpent  and  a  half 
by  thirty  or  forty,  of  which  I  have  already  spoken.  Yet  even  this  lailer  law 
is  loosely  and  inaccurately  paraphrased  ;  and  the  added  sentence,  relative  to  the 
Bale  of  land  whenever  division  had  to  'l>e  made  between  the  <^  sons  '^  of  a 
deceased  proprietor,  formed  no  part  of  it, — indeed,  never  was  the  law,  as  it  is 
loosely  stated  to  have  been.  It  is  manifest  that  this  paragraph  was  written  argu- 
inentatively,  for  an  end  quite  other  than  that  of  precisely  stating^  the  tenor  of  the 
old  French  law  on  any  of  these  points,  indeed,  with  no  care  for  such  accuracy, 
and  as^an  inevitable  consequence,  not  accurately.  Even  as  it  stands,  it  fails  to 
indicate  the  notion  of  a  uniform  rate.  And,  loose  as  it  is,  it  is  not  at  all  borne 
out  by  facts ;  by  the  known  tenor  of  those  documents  of  the  antecedent 
period,  which  embody  the  laws  at  which  he  glances. 

I  pass  to  the  abstract  of  French  Canadian  law,  of  which  also  I  have 
ipoken,  sent  to  England  by  the  Governor,  and  there  printed  in  1772.    In  this 
WOT^  is  to  b$  ipuni  the  fint  distinct  printed  mention  that  we  findi  of  the  nSrr^ts 
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of  Marly  of  1711,  And  it  occurs  (on  page  25}  in  precisely  the  connection  in 
which,  according  to  the  view  I  have  taken  of  this  whole  subject,  I  should  expect 
to  find  it ;  that  is  to  say,  it  occurs  at  that  part  of  the  work  which  treats  of  the 
limit  set  by  the  Custom  of  Paris  to  the  right  of  the  Seignior  to  alienate  in  any 
way  portions  of  his ^/,  whhout  the  incurring  of  mutation  fines  in'' favor  of  his 
Superior  Lord.  That  limit  the  compilers  of  this  work  correctly  state  (as  I  have 
already  done)  at  the  two  thirds  of  the  whole  extent  of  the  fief;  adding,  still 
correctly,  that  if  that  limit  be  exceeded,  the  party  acquiring  will  at  once  hold  of 
such  Superior  Lord— of  course  on  payment  of  the  proper  fine.  This  explained, 
they  add : — 

^<  It  is  to  be  observed  that  this  prohibition  by  the  Custom  to  alienate  more 
^*  than  the  two-thirds,  is  no  obstacle  to  concessions  tending  to  clearance,  because 
"these  are  rather  an  amelioration  than  an  alienation  of  the  part  of  the /^. 
"  Accordingly,  the  Sovereign,  by  an  ^rrit  of  t^e  Council  of  State  of  the  6th 
<<  July^  171 1,  directed  the  Seigniors  of  this  Province  without  reserve,  (a  ordonnS 
^*  aux  Seigneurs  dans  ceite  Province  sans  aucune  reserve)  to  concede  the  lands 
"  which  should  be  demanded  of  them  ;  in  default  of  which  they  were  to  be  con- 
<^  ceded  by  the  Grovernor  and  Intendant,  and  reunited  to  the  King's  domain.^' 

On  piige  29  of  the  same  work,  the  compilers  speak  of  the  tenure  en  censive. 
And  here,  if  indeed  they  had  known  of  any  uniform  rate,  or  even  fixed  maximum 
of  rate,  for  grants  under  that  tenure,  they  were  bound  to  state  it.  But  they  do  no 
such  thing.  All  they  say  is  this : — ^^  cens^  censivej  or  fondde  ierre  is  an  annual 
"  payment  which  is  made  by  the  possessors  of  a  heritage  held  under  this  charge, 
"  to  the  Seigneur  Censier^  that  is  to  say  to  the  Seignior  of  the  Jfc/  from  which 
•^  the  heritage  is  held,  in  acknowledgement  of  his  direct  seigniory  (diruie  teig^ 
<*  murie.)  This  due  (redevance)  consists  in  money,  grain,  fowls  or  other 
articles  in  kind  (autre  espice.T 

No  bint  here — ^none  throughout  the  work — at  any  limit  or  restriction  what- 

On  page  13,  however,  of  a  subsequent  part  of  the  same  Volume,  consisting 
of  a  recital  of  important  ArrUs^  &c.,  the  King's  Ordannance  ot  1745,  so  often 
mentioned,  prohibitory  of  building.>i  no  lots  under  a  certain  size,  is  of'  course  given, 
as  an  important  pa  t  of  the  old  law.  And  further  on,  upon  page  2  of  the  last  part 
of  the  Volume,  and  as  introductory  to  a  risume  of  what  are  printed  as  the  Police 
Laws  (Loix  de  Police)  in  force  before  1760,  occur  the  following  remarks, 
indicative  of  the  importance  attached  to  that  Ordonnance  as  part  of  the  past  public 
law  of  Canada : — 

"The  laws  of  which  we  here  give  a  synopsis  were  generally  followed, 
"  with  the  exception  of  some  few  articles  of  little  importance,  which  were 
"  changed  by  later  laws.  It  were  to  be  wished  for  the  general  good  of  the  Pro- 
"  vince,  that  government  would  insist  on  their  execution.  The  non-observance 
"  of  some  of  them  for  nine  or  ten  years  past,  has  already  caused  considerable 
«  harm  as  to  the  clearance  of  lands  ;  and  witht  ut  desiring  to  enter  into  any  de- 
"  tail,  we  can  testify  that  the  mere  non-enforcement  of  the  Arret  of  the  Conseil 
"  d'Etat  of  the  28th  April,  1745,  is  one  of  the  principal  causes  of  the  dearth 
"  which  we  have  suffered  for  some  time  past.  That  Arrit  prohibited  Habiianis 
"  from  establishing  themselves  on  less  than  a  arpent  and  a  half  in  iront  by  thirty 
"  or  forty  in  depth.  It  was  enacted  because  children  in  dividing  the  property 
«  of  their  parents  established  themselves,  each  on  his  portion  of  the  same  land, 
**  msufficient  for  subsistence ;  a  practice  hurtful  alike  as  regarded  the  subsis* 
"  tence  of  the  towns,  and  the  clearance  of  the  country.    The  former  govenf 
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<<  ment  considered  this  matter  so  important,  that  they  caused  to  be  demolished  all 
**  houses  built  in  oppottition  to  ihis  Arrit ;  notwithstanding  which,  nothing  at 
^<  present  is  so  common  as  establishments  of  this  sort.^' 

Following  this  introductory  notice,  and  printed  at  the  head  of  these  Loix  de 
Policey  are  the  two  Jlrrits  of  Marly  of  1711,  and  the  Arret  of  1732,  prohibitory 
of  all  sale  of  wild  land.  The  compilers  h^d  no  need  to  say  particularly,  as  to 
these,  that  since  1760,  they  had  not  been  enforced.  There  had  been  no  Court  or 
functionary  vested  with  the  powers  of  the  Governor  and  Iniendant  of  the  old  time, 
to  enforce  the  6r8t ;  and  no  Captains  of  the  COte^  to  do  their  part  towards  carrying 
out  the  summary  procedure  enacted  by  the  second.  And  as  to  the  third,  it  would 
have  been  strange  indeed,  if  under  English  rule  wild  land  could  have  been 
thought  of  by  any  Court  or  Judge  or  functionary,  as  an  unsaleable  commodity* 

Cugnet,  then,  ia  the  remaining  writer  of  this  period,  of  whom  I  have  to 
speak. 

And  the  passage  fro*n  his  book,  in  relation  to  this  matter,  (pages  44  and 
45  of  the  Loix  de  fiefs,)  reads  thus : — 

"  The  rules  of  concession  (les  regies  de  concSder)  in  this  Province  are  one 
**  sol  ofcens  for  each  orpeni  of  frontage,  forty  sols  for  each  arpent  of  fn>ntage  by 
"  forty  of  depth  in  Argent  Tournois^  currency  of  France,  one  fat  capon  for 
"  each  arpent  of  frontage,  or  twenty  sols  Torirnois,  at  the  choice  and  option  of 
"  the  Seignior,  or  one  half  ininot  of  wheat  for  each  arpent  by  the  depth  of  forly, 
•♦  as  seigniorial  ground  reni^idfrenlefonnire  ti  iei gnevriole)  inc]u6ivg\he  oxher 
**  seignional  rights,  (compris  Irs  auires  droiU  seignruriattx)  \  and  this  in  c on- 
^*  sequence  of  titles  of  concession  that  the  Intends ntn  gave  in  the  name  of  the 
^  King,  on  the  lands  conceded  in  the  King's  Censive.'' 

"  There  does  not  appear  (jl  ne  parnii  poini)  in  the  archives  any  Edict  of 
^  the  King,  which  fixes  the  seignional  cens  et  rentes  that  the  Seigniors  are  to  im- 
<*  pose.  These  rules  grew  up  by  usage.  {Ces  regies  se  soni  iiablies  par 
**  Pusage.)  The  King  conceded  thus  the  lands  ofHabHans  in  his  censive  ;  {le  roy 
<<  a  concide  ainsi  les  ierres  d^habiians  dnnssa  censive  f)  and  there  m\\  be  found 
**  two  judgments  only  of  Intendants  {dextx  jugemens  d^Intendons  sevlement) 
**  which  confirm  this  usage ;  the  one  of  Mr.  Begon,  Intendar.t,  of  the  18th 
"  April,  1710  ;  and  another  of  Mr.  Hocqunrt,  also  Intendant,  of  the  20th  July, 
"  1733.  Besides,  the  lands  are  not  conceded  at  one  rate  (ne  soni  point  con- 
**  cedees  igalement,)  They  are  m  the  District  of  Montreal  at  a  higher  price 
*^  than  in  that  of  Quebec;  no  doubt,  because  the  lands  of  Montreal  are  more 
<*  valuable  {plus  avantageuses)  than  those  of  Quebec.  These  two  Judgments 
*^  relate  to  lands  in  the  District  of  Quebec.'' 

This  passage,  I  am  aware, — far  as  it  is  from  really  stating  it, — has  contri- 
buted a  good  deal  towards  the  formation  of  the  popular  belief  in  the  existence, 
under  the  French  government,  of  some  uniform  or  maximum  rate. 

I  remark,  however,  that  it  bears  date  fifteen  years  aAer  the  cession  of  the 
country  ]  and,  whatever  it  may  purport  to  say,  can  be  no  good  evidence  as  to 
w^hat  was  the  fact  before  that  event, — the  documents  of  the  time  itself  existing, 
and  making  full  proof  to  the  contrary. 

But  what  in  truth  does  it  say  1 — That  the  rules  of  concession  in  the  Province 
—or  rather  that  the  ruling  rates  of  concession  in  the  Province,  (for  this  lat- 
ter expression,  though  a  less  literal  translation,  is  certainly  that  which  better 
jpvea  tbo  nieaning  of  tb^  French  words  usedp  are  to  and  so ;  and  thisy  u 
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a  consequence  of  the  rates  of  grant  in  the  King's  censives;  there  is  no  edict 
of  the  King  imposing  observance  of  them  on  the  Seigniors  in  their  grants  to 
their  Censif  aires;  there  are  but  two  judgments  of  Intendants,  confirmatory  of 
the  usage  prevailing  in  that  behalf,  v^hich,  moreover,  was  not  uniform, — ihe 
rates  in  the  Distiictof  Montreal,  ruling  higher  than  those  in  that  of  Quebec; 
and  lastly,  the^  two  judgments  are  as  to  land  in  the  District  of  Quebec. 

But  this  is  in  effect  to  say,  that  though  there  had  come  to  be  ruling  or 
prevailing  rates,  there  was  no  uniformity,  no  fixed  rule,  no  enacted  maximum. 

Let  me  note,  further,  that  in  giving  these  ruling  rates,  as  they  are  here  given, 
for  the  grants  in  the  Crown  domain,  Mr.  Cugnet  has  unfortunately  not  con- 
trived io  be  accurate.  He  was  evidently  not  aware  of  the  extent  to  which 
(as  we  now  know,  from  the  papers  lately  printed  on  the  subject)  these  rales 
taken  up  by  the  Intendants  had  varied,  according  to  circumstances  of  place, 
time  and  otherwise.  He  has  given  two  rates.  One  of  these  is  the  rate  named 
in  the  Ordonnance  o(  ihe  23rd  of  January,  1738,  on  which  I  remarked  pome 
time  since,  (page  170  of  the  Second  of  the  Volumes  laid  before  this  House,) 
and  by  which  M.  Hocquart — ^the  Seignioress interested  having  fyled  her  consent 
— named  a  rate  for  ceitain  grants  theretofore  made  by  her  in  her  Seigniory  ;  but 
this,  as  I  then  stated  and  must  now  repeat,  does  not  appear  from  any  of  the 
printed  grants  of  land  within  the  Crown  cemives  to  have  been  a  rate  ever  fol- 
lowed in  any  of  those  censives.  The  other  is  that  of  the  two  Point  St.  Frederic 
grants,  on  which  also  I  have  remarked ;  but  I  have  shown  from  the  documents 
themselves,  that  this  last  rate  was  by  no  means  the  only  rate  of  the  period, 
even  for  Crown  grants  en  censive ;  that  it  was  higher  than  those  of  the  Detroit  and 
Lake  Erie  grants  of  the  same  time, — and  this,  notwithstanding  the  fact  (shown 
by  Messrs.  Beauharnois  and  Hocquari's  despatch  of  1734, — on  Page  28  of  Vol. 
4,)  that  in  1734  the  King's  sanction  had  been  specially  asked — and  presumably 
obtained — for  one  of  these  Detroit  rates.  Not  aware  of  these  facts,  and  writing 
Avith  no  great  effort  at  precision,  Cugnet  has  fallen  into  error. 

I  say,  not  writing  witli  much  effort  at  precision.  ^  And  this — apart  even 
from  the  mere  looseness  of  his  style,  and  th^  inaccuracy  of  statement  which  I 
have  noted — it  is  easy  to  show. 

He  speaks  of  two  judgments  of  Intendants,  as  the  only  judgments  of  which 
he  is  aware,  tending  to  confirm  his  ^^usage" — so  called — as  regarded  grants  in  the 
censive  not  belonging  to  the  Crown. 

One  of  these,  he  cites  as  a  Judgment  of  Mr.  Begon,  under  date  of  the  18th 
April  1710.  Begon  became  Intendant  here,  only  in  1712.  The  judgment 
referred  to,  must  be  one  of  the  I8th  April  1713,  printed  on  page  40  of  the 
Second  of  the  Volumes  laid  before  this  House.  Cugnet  himself  did  not  take  the 
pains  to  print  it  among  the  Exiraits  of  Edicts  &c,  which  form  the  concluding 
part  of  his  Volume.  And  I  do  not  find  that  it  was  ever  printed  until  now.  As 
now.  printed,  however,  it  proves  to  be  a  mere  Arrit  de  circonsiance^  wholly 
without  bearing  on  this  vexed  question  of  a  fixed  rate.  The  Seignior  of  Eboule- 
mens  had  petitioned  the  Intendant  to  reduce  by  one  half  the  extent  of  a  grant  of 
twelve  arpents  of  frontage  theretofore  made  by  a  former  Seignior,  to  one  Trem- 
blay  ;  but  for  which  a  billet  de  concession  only  had  been  granted.  The  Intendant 
did  so ;  and  in  so  doing  ordered  Tremblay  to  take  a  deed  for  the  part  left  to  him,  at 
the  rate  of  twenty  sols^  and  a  capon  or  twenty  sols2ii  the  choice  of  the  Seignior 
(tn  all  forty  sols)  for  each  arpent  of  front  by  forty  of  depth,  and  a  spt  of  cens 
for  the  six  arpents  of  front.  Why  this  rate  was  ^xcd^  there  is  nothing  to  show. 
Itmay  have  been  the  rate  stated  in  the  original  billet^  It  may  have  been  the 
rate  stipulated  in  the  deeds  of  the  adjoining  lands.    It  may  have  been  the  rate 
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gpeeially  prayed  for  by  the  Seignior.  There  it  no  word  of  its  being  a  usual  rate 
for  the  whole  country.  Besides,  it  positively  does  not  answer  to  either  of  the 
tm>  rates  styled  usual,  by  Cugnet.  So  far  from  giving  color  to  his  notion,  that 
two  rates  were  usual,  and  as  such  enforced  on  Seigniors  by  the  Inteudant,  it 
shows  the  precise  reverse, — ^that  the  Intendant  here  sanctioned  quite  another 
rate.  It  admits  of  remark — merely  as  an  indication  of  the  temper  of  those 
times — that  the  Judgment  seems  to  have  been  an  exparie  order,  on  a  Seignior's 
application;  the  defendant  Censitairej  half  of  whose  grant  it  took  away,  not 
being  stated  to  have  appeared— or  been  summoned  to  appear. 

Of  the  other  Judgment  cited,  under  date  of  the  20th  July  1733,  Cugnet 
gives  a  short  abstract,  (page  64  of  his  Exiraiis^  just  long  enough  to  show  that 
it  also  is  no  case  in  point.  It  is  printed  au  long  on  page  157  of  the  Second 
Volume  lately  laid  before  Parliament.  In  this  instance,  the  Seignior  of  Portneuf 
got  an  injunction  against  a  number  of  his  Censitatris^  ordering  them  to  take  titles 
for  their  lands ;  but  not  at  either  of  the  rates  mentioned  in  Cugnet,  not  yet  at  any 
ooe  uf  those  now  known  to  have  been  stipulated  at  the  time  in  any  of  the 
censives  cf  the  Crown,  nor  answering  to  thoee  fixed  in  the  case  just  mentioned. 
Indeed,  the  command  is  in  the  alternative,  so  that  one  cannot  precisely  say 
what  terms  were  ordered.  The  Seignior  had  produced  two  old  deeds  of  con- 
cession, granted  in  his  Seigniory ;  the  terms  of  which  are  not  stated,  though 
it  is  apparent  from  the  recital,  that  they  embodied  a  clause  stipulating  Corves, 
or  the  performance  of  labor  for  the  Seignior  by  the  Censitaire^  and  also  pay- 
ment of  an  eleventh  of  all  fish  caught  by  the  Camiaire.  And  the  injunction 
granted  on  his  application,  against  all  occupants  of  lands  in  his  Seigniory  who 
bad  not  taken  deeds,  was  this ;  that  they  should  forthwith  take  such  deeds, 
either  on  the  terms  of  these  two  deeds  (Corvies  and  all)  or  elfe  at  the  rate 
oiikiriy  soU  and  a  capon  (equivalent  to  fifty  sols  in  all)  per  arpent  by  forty, 
six  deniers  o^cens^  and  the  eleventh  of  all  the  fish^ihsii  they  might  take ;  a  rate 
certainly  not  accordant  with  any  one  of  the  many  I  have  yet  had  to  particu- 
larize. 

Is  more  proof  wanting  to  show  that  the  tradition  of  a  fixed  or  known 
maximum  rate,  is  not  to  be  maintained  on  the  authority  of  M.  Cugnet  1 

Fif\een  years  more  are  to  be  passed  over.  In  1790,  we  find  the  Seignioral 
tenure  and  its  proposed  commutation  into  that  of  Free  and  Common  Soccage 
again — and  this  time  somewhat  seriously — taken  up.  ^/>ropo*  of  this  discussion, 
we  have  several  documents,  printed  in  the  Third  of  the  Volumes  laid  before 
Parliament ;  a  report  of  Mr.  Solicitor  General  Williams,  addressed  to  the  Com- 
mittee of  the  Executive  Council ;  a  document  drawn  up  by  Mr.  peLanaudiere, 
and  laid  before  that  body  ;  certain  resolutions  of  the  Council  on  the  subject ;  and 
the  dissent  and  reasons  of  dissent  of  Mr.  Mabane,  a  member  of  the  Council,  from 
those  resolutions. 

The  first  of  these  documents  (see  page  30  of  the  EngVish  version  of  this 
Volume)  refers  to  this  matter  of  the  Arrits  of  Marly  and  so  forth,  in  language 
which  has  been  cited  as  furnishing  important  evidence  of  the  existence  and 
amount  of  this  fancied  fixed  rate  of  dues.    I  cite  the  words : — 

*<  By  one  of  the  .tfrr^/*  aforementioned  of  the  6th  July,  1711,  the  Grantees 
'^  were  bound  to  concede  lands  to  their  Subfeudatories  for  the  usual  cens  et  rentes 
"  et  redevancesy  and  by  the  Jirrit  of  the  15th  of  March,  1732,  upon  non  com- 
"pliance  on  the  part  of  the  Royal  Grantee,  the  Governor  and  Intendant  were 
^'  empowered  and  directed  to  concede  the  same  on  the  part  of  the  Crown  to  the 
*^  exclusion  of  the  Grantee,  and  the  Rents  to  be  payable  to  the  BeceiTer 
General*" 
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Now,  in  this  short  sentence,  there  are  two  obvious  inaccuracies,  such  as 
one  could  hardly  suppose  that  a  man  of  high  official  and  professional  standing 
could  have  made.  First,  there  is  not  in  the  *drrit  of  1711,  as  we  have  seen, 
a  word  about  "usual  cens  et  rentes  et  redevances  ;"  but  only  a  requirement  that 
lands  be  granted  "d  Hire  de  redevance^^  enforceable  in  a  prescribed  way,  and  in 
no  other.  The  very  words  "cen«  et  rentes^  do  not  appear  in  it,  any  mere  than 
the  word  "usual."  Next,  it  is  not  the  ^rrit  of  1732,  which  gave  the  power 
spoken  of,  to  the  Governor  and  Intendant;  but  the  first  Arrit  of  1711. 

I  continue.  "  The  Grantees  are  thereby  also  restricted  from  selling  any 
"Wood  Lands  (6ot5  c/e6ott/,)  upon  pain  of  Nullity  of  the  Contract  of  Conccs- 
"  sion,  a  reunion  of  the  lands  to  the  Royal  Domain,  and  Restitution  of  the  pur- 
"  chase  Money  to  the  Subfeudatory." 

A  loose  and  again  inaccurate  paraphrase ;  as  it  conveys  the'  idea  that  only  ihe 
grantees  of  the  Crown,  or  tSeigniore,  were  prohibited  by  the  ArrU  of  1732  from 
selling  land  en  hois  dtbovt ;  the  certain  fact  beings  that  all  persons^  '*  Seigniors 
and  omer  proprietors,"  were  alike  prohibited  from  so  doing.  The  writer  proceeds 
— still  on  the  same  page  : — 

"  By  the  roiure  Tenure,  ihe  Grantor,  whether  the  King  directly,  or  his  Grantee 
'^  enfiej  mediaUlyy  stipulated  a  specific  Sum  (one  half-penny  for  every  acre  in  front 
"  by  forty  acres  in  depth)  payable  to  him  by  ihe  roiure  Grantee  annually  on  a  fixed 
*'  day,  and  at  the  Seigneurs  Mansion  House,  for  what  is  termed  cens,  evidencing 
*^  thereby  that  be  was  the  Seigneur  ceruier  et  fancier ^  or  imnaediate  Seigneur  oi  the 
**  roiure  Grantee,  marque  de  la  dir'-cie  Seigneutie  .*  a  specification  indispeusibly 
**  necessary  to  entitle  the  Seigneur  to  be  paid  the  lods  et  rentes  upon  every  subse- 
**  quent  alienation  of  the  Land  granted,  (cens  writ  lods  el  vevies)^  and  another  spe- 
^*  cific  Sum  (one  half-penny  for  every  euperncial  Acre  contained  in  the  Grant)  for 
^<  what  is  called  rente.  In  the  towns  of  Quebec  and  Three  Rivers,  the  Reservation 
"  of  the  ceriB  it  rentes,  for  small  lots,  are  variable  and  very  low,  but  specifically  as- 
"  certained.'* 

Thus,  in  two  parentheses  thrown  in  by  the  way  into  this  one  sentence,  without 
if,  or  but,  or  qualification  or  alternative  of  any  kind,  we  have  here  Mr.  Solicitor 
General  VVilUame'e  confession  of  faith  in  the  existence  of  a  one  fixed  unvarying 
rale,  first  as  to  the  cenSf  and  next  as  to  the  renUs-^for  all  the  Seigniories  in  the 
land  ;  the  towns  of  Quebec  and  Three  Rivers  alone  excepted.  Every  censioe  grant 
through  the  country,  out  of  Quebec  and  Three  Rivers,  alike !  And  at  a  rate,  not 
squaring  with  any  one  of  all  the  score  or  so  of  vatiant  rates  that  I  have  had  to  cite, 
as  in  turn,  candidates  for  the  distinction  of  being  the  one  true  rate.  Yet,  with  all 
the  certainty  there  is,  of  the  existence  of  all  these  variances  of  rate,  this  loose  sen- 
tence of  Mr.  Solicitor  (General  Williams's  inditing—of  date  of  30  years  after  the 
close  of  the  period  he  is  speaking  of,  has  been  gravely  elevated  into  a  proof  of  some- 
thing else  than  the  writer's  incredible  confidence  and  carelessness. 

The  page  I  quote  from  bears  still  further  testimony  to  these  constitutional  ten- 
dencies of  its  author.    The  next  sentence  leads : — 

"  Upon  every  mutation  of  roiure  lands,  the  new  proprietor  was  bound  to  produce 
"  his  titles  to  the  Seigneur,  and  in  forty  days  after  exhibhing  the  same,  the  Sei- 
'*  gneur,  in  case  of  a  mutation  by  sale,  and  even  upon  Donaiions  inter  vivos,  from 
**  a  Collateral  Branch  or  Stranger,  was  entitled  to  the  Alienation  Fine  called  droits 
"  de  lods  el  ventes,  (Art.  73,)  which  is  the  twelfth  penny  or  a  twelfth  part  of  the 
"  price  ox  value  of  the  Land." 

A  donation  inter  viix>s  from  a  collateral  branch  or  stranger,  giving  rise  to  lods 
et  ventes,  to  be  calculated  on  the  value  of  the  land  given !  Authority  had  need  be 
in  demand,  when  a  writer  thus  lash  in  his  misuse  of  words,  misquoting  Arrits, 
ynis-stating  usage,  mis-reciting  the  very  alphabet  of  the  law,  must  be  pressed  into 
the  service. 
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Of  Mr.  DeLanandiere'f  answers  laid  before  the  Council,  and  the  resolutions  of 
that  body,  it  is  enough  here  to  say  that  I  find  in  them  no  statements  at  all  confir- 
matory of  these  peculiar  views. 

Mr.  Mabane's  Reasons  of  dissent  contain  a  few  words,  which  have  been  cited  as 
evidence.  Among  other  things,  he  8ays,^-see  pages  23  and  24  of  the  French  version 
of  the  same  Volume, — that  the  proposed  change  'wo^uldnot  only  be  a  sacrifice  of  the 
<^  King's  rights,  but  would  defeat  the  wise  intentions  and  beneficent  efiects  of  the 
'<  Arrets  of  1711  and  1732,  and  of  the  Declaration  ot  1743.  by  which  the  Seignior  is 
«  obliged  to  grant  to  such  persons  as  may  apply  for  them,  for  the  purpose  of  improve- 
*'  menr,  lands  in  concession,  subject  only  to  the  rents  imddues  acousiomed  and  stipu- 
^  lated  (aux  rentes  et  droits  accoutumis  et  stipules)  and  upon  his  refusal  the  Cjovemor 
^'  is  authorized  on  the  part  of  the  Crown  and  for  its  benefit,  to  the  excJusion  of  the 
"  Seignior  for  ever,  to  concede  the  lands  so  applied  for.  By  the  same  laws'*  he 
proceeds,  '*  the  Seigniors  are  forbidden,  under  padn  of  nullity  and  a  reunion  to  the 
**  Crown,  of  the  land  attempted  to  be  sold,  to  sell  any  part  of  their  lands  uncleared  or 
"  en  bois  dtbout^  dispositions  of  law  highly  favorabla,  to  the  improvement  oi  the 
*•  Colony,"  &c. 

It  must  be  admitted  that  Mr.  Mabane  was  less  unguarded  in  his  use  of  words, 
than  Mr.  Williams.  His  statements  are  far  enoughfrom  being  correct ;  for,  fas 
I  have  already  observed)  the  Declaration  of  1743  contains  na  reference  to  tnis 
matter  of  the  CensUuir*'S^  claim  to  concessions  of  wild  land;  and  under  the  Arr^t 
of  1711,  it  was  not  the  (jk>vemor,  but  the  GovernoT  and  Intendant  conjointly,  to  whom 
in  the  case  supposed  the  power  to  concede  was  given ;  and  by  the  Arm  of  1732, 
not  the  Seignior  alone,  but  everybody,  was  forbidden  to  sell  wild  land.  But  at  all 
events,  he  treats  us  to  no  parenthetic  asseition  of  the  uniform  rate  theory.  On 
the  contrary,  from  his  use  of  the  phrase  '*  accustomed  and  sHpulated,^^  one  would 
rather  infer  that  the  notorious  fact  of  the  variety  of  the  rates  stipulated,  was  present 
to  his  recollection  as  he  wrote. 

Nearly  four  years  later  in  date,  we  come  to  another  document  of  considerable 
importance  in  relation  to  this  matter.  A  number  of  Habitans  of  Longueuil  appear 
to  have  petitioned  the  House,  complaining  of  certain  conduct  on  the  part  ol  their 
Seignior.  The  petition  itself  is  not  print^ ;  so  that  I  can  only  state  its  purport 
from  the  abstract  given  of  it  in  the  Attorney  General's  report  upon  it^the  document 
I  am  about  to  remark  upon.    It  is  there  said  of  it : 

'*  The  petition  brings  forward  questions  for  public  discussion,  upon  which 
'*  there  are  various  opinions.  The  second  clause  states  that  Mr.  Grant,  in  open 
*'  defiance  of  the  ancient  ordinances  of  the  Kings  of  France,  has  arbitrarily  increased 
'*  the  rents  of  three  lots  ot  land  which  he  has  conceded  to  his  tenants  smce  he  be- 
*^  came  their  Seignior  ;  and  the  remaining  clauses  complain  that  he  has  increased 
*^  the  redUus  paid  by  the  petitioners  for  lands  conceded  by  his  predecessors," 

This  petition  was  referred  by  the  Governor  to  the  then  Attorney  General  (Mr. 
Monk)  for  report ;  and  his  report  on  it,  under  date  of  the  27th  of  February  1794^  to 
be  found  on  page  93  of  the  English  version  of  the  Third  of  the  Volumes  laid  before 
this  House,  is  another  of  Uie  documents  which  have  been  cited  as  confirmatory  of 
the  opinion  I  am  combating.    Is  it  really  so  ? 

In  the  first  place,  it  states  the  tenor  of  the  first  .^rr^^  of  Marly,  in  quite 
other  terais  than  those  of  Mr.  Williams's  report  of  1790.  "  The  Royal  Edict'' 
says  the  Attorney  Greneral,  "of  the  6th  of  July  1711  enacted,  that  every 
"  Seignior  should  concede,  upon  application,  such  quantities  of  ungranted  lancLi 
<*  as  any  inhabitant  should  ask,  within  the  limits  of  his  Seigniory,  d  titre  de  re- 
"  devance^  et  sans  exiger  d*eux  aucune  somme  d* argent ;  and  in  case  of  the 
^*  Seignior's  refusal,  the  same  edict  authorized  the  Governor  and  Intendant  to 
^  grant  the  land  required,  *aux  mimes  droits  imposes  sur  les  autres  ierres  conci- 
^  dies  dans  Us  dites  Seignewries.^  A  paraphrase,  copying  verbaUm  the  essen* 
tial  words  of  the  Arrit;  and  precisely  accordant  with  the  view  I  have  been 
maintaining,  in  regard  to  it. 
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The  report  procaadt: — 

"  There  does  not  however  appetr  among  the  rccorda  o^  ihe  Province,  any 
<^  Edict  of  the  French  King  fixing  the  exact  quantum  of  the  rediius  or  cens  ei 
*^  rentes  seigneuriales  ;  but  pritr  to  the  conquest,  a  rule  taken  from  the  conces- 
*'  sions  made  by  the  Crown,  where  the  King  was  the  immediate  Se:gni(  r,  was 
^^  much  followed.  By  this  rule,  to  render  any  one  estimate  applicable  to  the 
"  whole  province,  the  cens  is  fixed  at  one  sol  argtni  iournoiSf  or  a  half  penny, 
**  for  every  acre  in  breadth  by  forty  in  depth,  and  one  capon  or  ten  pence 
<<  sterling  at  the  Seignior's  option,  or  half  a  bn^el  of  wheat  where  ihe  rediius 
<<  was  made  in  grain. 

^^  There  are  two  Judgments,  one  of  the  Intendant  Begon  of  the  18th  Apiil, 
«  1710,  and  the  other  of  the  Intendant  Hocquart  of  the  20th  July  1733,  in 
<<  some  degree  confirming  this  customary  regulation  but  it  must  however  be 
*^  remarked,  that  this  rule  was  not  absolutely  general,  and  that  the  rediius  in 
<<  the  district  of  Montreal  has  always  been  greater  than  that  of  the  district  of 
^^  Quebec.  It  was  perhaps  impossible,  from  difierence  of  koiI,  situation  and 
'<  climate ;  and  upon  the  whole,  I  do  not  think  that  any  general  rent  was  by 
<<  law  established,  and  I  conceive  the  £dict  of  6th  July  1711  to  be  the  only 
**  guide  for  determining  the  question." 

Still,  of  course,  other  than  confirmatory  of  the  high  authority  of  Mr.  Wil- 
liams. And  evidently,  I  might  add,  taken  from  the  statement  on  the  same 
matter,  of  Cugnet's  book,  on  which  I  have  already  commented.  Even  to  the 
misprint  of  the  date  of  the  Begon  Judgment  of  1713,  the  two  agree.  Cugnet's 
two  citations  cannot  possibly  have  been  verified.  Had  they  been  so,  they  could 
not  have  been  reproduced. 

But  this  matters  comparatively  little.  The  important  pomt  of  the  case,  is 
the  fact,  that  Mr.  Monk,  (as  Cugnet  had  done  before  him)  admits  distinctly  the 
non-existence  of  any  authoritatively  fixed  rate,  before  1760. 

I  continue  to  cite  the  words  of  the  report : — 

<<  This  Edict  cleariy  shows  an  intention,  in  the  Legislature  of  the  day,  to 
<^  compel  the  Seigniors  to  grant  their  unconceded  lands  to  the  inhabitants,  and 
"  in  my  apprehension  to  grant  them  at  the  customary  rent  in  their  respective 
*^  Seigniories,  because  that  is  declared  to  be  the  standard  by  which  the  Intendant, 
<^  who  conceded  in  case  of  the  Seignior's  refusal,  was  directed  to  estimate  the 
^  legal  rediius  which  he  was  authorized  to  establish. 

^^  I  am  therefore  of  opinion,  that  the  present  Seigniors  of  Canada  have  in  no 
"  instance  a  right  to  exact  from  their  tenants  more  than  the  accustomary 
•*  rediius  fixed  by  their  predecessors  before  the  conquest ;  and  that  the  legal  re- 
^^ditus  in  each  Seigniory  is  a  matter  of  fact  established  by  the  evidence  of 
"  ancient  deeds  of  concession.  And  if  it  was  then  in  the  tenant's  power  to 
*<  compel  his  lord  to  grant  his  land  to  him  as  he  had  granted  it  to  others, 
"  through  the  intervention  of  the  Court  of  the  Intendant,  these  terms  were  and 
"  still  are  his  legal  right ;  the  edict  of  the  6lh  July  1711  is  still  iu  force. 

^  As  to  the  clauses  of  the  petition  complaining  that  the  Seignior  hasarbi- 
*^  trarily  increased  the  rediius  paid  for  lands  formerly  granted  to  the  petitioner**, 
**  I  am  cleariy  of  opinion,  that  in  all  cases  of  leases  or  concessions  already  made 
*^  by  the  Seigniors  to  their  tenants,  the  rediius  fixed  by  the  deeds  of  concession 
^  can  never  be  increased  under  any  pretence  whatsoever.    But  it  ia  a  question 
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<<  whether  the  petitionen  have  at  present  a  legal  mode  of  redreis  agaiott  the 
^  ionovationt  of  which  they  complain. 

*^  Ai  the  law  stood  bef<  re  the  conquest,  the  tenant,  incases  similar  to  the 
"present,  would  have  found  an  immediate  remedy  upon  application  to  the  Court 
"  of  the  Intendant ;  and  I  am  of  opinion  that  the  present  Courts  of  the  Province 
^*  are  adequate  to  the  purpose  of  affording  them  effectual  relief." 

Not  having  the  petition  to  refer  to,  one  cannot  be  sure  as  to  the  precise 
intent  of  this  opinion,  on  some  points.  Part,  at  least,  of  the  complaint,  seems  to 
have  been,  that  the  Seignior  was  exacting  from  parties  who  held  under  conces- 
sions made  by  his  predecessors,  more  than  the  term:^  of  their  grants  warranted. 
As  to  that  charge  (the  one  last  reported  on  in  the  extract  I  have  read)  there 
can  be  no  question  of  the  correctness  of  the  opinion  given,  that  such  exaction 
was  illegal,  and  that  the  parties  bad  their  remedy.  As  to  the  other  part  of  the 
complaint,  it  is  not  so  clear  what  it  was,  or  what  redress  the  petition ners  had 
asked,  or  even  how  far  the  Attorney  General  meant  to  go  in  the  expression  of 
his  opinion  in  the  premises. 

His  words  may  be  twisted  into  meaning — I  believe  they  have  been  cited  as 
though  they  did  mean — that  even  ,from  tenants  who  had  agreed  to  pay  a  higher 
rate  than  was  common  before  the  conquest,  such  higher  rate  could  not  be 
recovered.  But  I  cannot  pay  the  writer  so  poor  a  compliment,  as  to  believe  him 
to  have  so  meant  them.  His  argument  amounts  to  this.  No  one  rate  was  ever 
fixed.  The  ^rret  of  Marly  alone,  which  fixed  none,  must  guide  us.  I  infer 
from  it  an  intention  on  the  part  of  the  legislator  to  enable  parties  to  compel 
Seigniors  to  grant  at  the  rates  theretofore  usual  in  their  respective  Seigniories. 
And  I  therefore  think  that  a  Seignior  has  no  right  to  stand  out  for  a  higher  rate, 
when  parties  call  on  him  for  grants. — But,  suppose  a  party  not  to  have  stood  out 
upon  this  supposed  right,  but  to  have  made  his  barjrain  at  such  higher  rate,  does 
it /ollow  that  the  bargain  is  to  be  just  so  far  set  aside  as  to  relief  him  from  such 
rate,  and  no  further, — no  one  pretending  that  any  law  ever  said  it  should  be? 
One  has  no  right  to  say  that  any  lawyer  can  have  meant  to  advance  so 
monstrous  a  doctrine,-- unless,  indeed,  his  words  were  too  clear  (as  here  they  are 
not)  to  make  it  possible  to  put  any  other  sense  upon  them. 

Giving  the  expressions  here  used,  then,  the  other  meaning ;  understanding 
them  to  go  no  further  than  to  advance  the  doctrine,  that  people  could  en foice 
concession  at  some  customary  rate,  to  be  established  according  to  circumstances 
for  each  case  ;  a  single  remark  will  suffice.  Not  to  repeat  the  considerations  of 
fact,  which  I  have  already  urged,  as  to  the  constant  recognitions  under  the 
French  Government,  of  all  sorts  cf  rates  as  prevailing  everywhere,  the  commina- 
lory  character  of  this  Art  it  of  Marly,  the  manifest  expressions  of  the  King's 
will,  subsequently  to  its  promulgation,  that  no  uniformity  of  rate  or  contract  was 
to  be  enforced  under  it,  and  so  forth, — considerations  of  fact,  decisive  of  the 
whole  question,  in  the  sense  adverse  to  the  conclusions  I  combat, — I  observe 
that  it  proceeds  on  a  further  mistaken  impression,  into  which,  after  correctly* 
reciting  the  ArrM  of  Marly,  it  is  most  unaccountable  that  the  writer  should  have 
fallen,  as  to  the  procedure  which  alone  that  •/^rrc/  indicated  and  al!(  wed.  "  ]i  it 
"  was  in  the  tenant's  power,"  says  the.  report,  •'  to  compel  his  lord  to  grant  his 
^  land  to  him  as  he  had  granted  it  to  others,  through  the  intervention  of  the 
"  Cowi  of  the  Intendant^  these  terms  were,  and  still  are,  his  legal  right."  It 
never  was.  The  ArrSt  was  express.  The  sole  recourse  was  to  Governor  and 
Intendant  together.  That  recourse,  if  ever  practically  enforced  or  available,  ha(t, 
atall  events,  ceased  to  exist,  from  the  day  on  which  there  had  ceased  to  be  a 
Governor  and  Intendant  in  the  land,  to  give  effect  to  it. 
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But  to  return  from  this  digression.  I  have  remarked  on  every  authority  I 
have  been  able  to  find,  that  either  has  been,  or  (so  far  as  n)y  researches  go) 
can  be  cited  in  support  of  this  tradition,  during  these  first  thirty-four  years  of 
the  history  of  Canada  after  its  cession  to  Great  Britain.  And  to  i^hat  do 
they  amount  1  An  absurd,  unjust,  illegal  sentence  passed  by  four  military 
men  in  1762 ;  a  careless,  passing  phrase  or  two  of  Maseres,  in  1769 ;  some 
loose,  inaccurate  sentences,  and  references  to  ArtiUy  by  Cvgnet,  in  1775; 
some  extravagant  mistakes  made  in  1790;  an  Attorney  General's  opinion, 
not  countenancing  them,  in  1794>. 

A  few  years  later,  in  1803  and  1806,  we  reach  the  time  of  the  printing  of 
the  two  well-known  volumes  of  our  Edits  et  Ordonnances.  And  from  that 
time,  there  have  been  before  the  public,  in  print,  in  those  volumes,  most  of  the 
successive  comminatory  ^rrHs  of  the  French  King  as  to  the  escheating  of 
Seigniories,  on  which  I  have  had  occasion  to  remark ;  and  the  Arriisoi  Marly, 
with  the  untrue  recital  on  the  face  ot  one  of  them,  that  the  taking  of  money  for 
land  by  Seigniors,  was  "entirely,  contrary  to  the  clauses  of  the  titles  of  their 
*^  concepdions,  whereby  they  are  permitted  only  to  concede  lands  subject  to  dues 
^<  {d  Hire  de  redevancey^ ;  but  there  has  not  been  before  the  public,  that  context 
— so  to  speak — of  the  Jlrrits^  title  deed^,  and  other  documents  of  the  period, 
which  I  have  had  the  advantage  of  being  here  able  to  bring  to  bear  upon  their 
interpretation.  In  the  absence  of  the  proof  these  furnit^h,  it  could  not  but  be, 
that  such  recitals  as  these  two  volumes  contain,  should  have  tended  most  power- 
fully to  confirm  the  impression,  that  the  old  state  of  the  law  and  jurisprudence 
of  the  Province,  as  to  all  these  matters,  was  anything  but  what  it  really  was. 

Still  following  down  the  history  of  the  Province  ;  considering  the  long  feuds 
of  its  contending  parties;  the  natural  influences  on  the  feelings,  views  and  Ian* 
guage  of  what  was  inevitably  the  popular  party  in  the  land,— of  the.  passing  of  the 
Imperial  Trade  and  Tenures'  Acts,  in  1822  and  1825 ;  the  fact,  undoubted,  that 
this  whole  matter  had  for  long  years  before  been,  and  has  ever  since  been,  and 
is,  a  leading  matter  of  political  faith  and  profession  ;  that  it  could  not  but  be  a 
pleasant  style  of  address  to  the  many  debtors  of  the  few — ^to  becomes  popular 
doctrine  with  the  many — that  their  indebtedness  to  the  kw  ought  not  to  be,  and 
of  right  was  not,  what  the  few  held  it, — that  lands  held  by  the  few  were  not  pro- 
periy  theirs,  but  were  held  under  a  sort  of  trust  for  them,  the  many ;  and  that, 
with  all  these  influences  at  work,  the  full  half  of  the  very  facts  of  the  case  lay 
buried,  so  to  speak  ;  I  cannot  affect  to  wonder  at  the  fact — which  I  admit — of 
the  gradual  settling  down  of  the  minds  of  most  men,  into  the  impression  against 
which  I  have  now  to  contend  ;  an  impression,  however,  be  it  noted  well,  not  at 
all  consonant  with  the  tenor,  during  all  this  period,  of  the  jurisprudence  of  the 
Courts  of  Law, — the  course  of  policy  of  the  Executive  and  Legislature, — the 
inferences  fairiy  to  be  drawn  as  to  the  effect,  in  equity  and  law,  of  this  period  of 
our  history,  upon  this  question. 

We  come,  then,  to  the  further  proposition  I  have  laid  down  ;  that  since 
the  cession  of  this  country  to  the  British  Grown,  there  has  nothing  occurred  to 
abate  my  clients  rights,  or  in  any  wise  unfavorably  affect  their  position,  such  as 
I  have  established  it,  as  proprietors  not  holding  under  any  kind  of  trust ;  that  on 
the  contrary,  the  jurisprudence  of  the  Courts  of  Law,  the  action  of  the  Exe- 
cutive and  Legislative  powers, — all  that  for  these  ninety-three  years  past  has 
gnne  to  make  up  the  history  of  this  matter, — has  gone  to  strengthen  this  their 
position;  would  suffice  to  assure  them  in  it  now,  were  there  even  a  doubt  (as  there 
is  not)  how  far  it  attached  to  them  before. 

One  thing  must  be  tolerably  apparent.  By  the  cession,  an  instant  end  was 
put,  for  the  time  at  any  rate,  to  that  whole  system  of  interference  and  control 
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which  had  previously  pressed,  somewhat  (it  may  be)  upon  the  Seignior,  but  most 
Barely  far  more  heavily  upon  the  Censtiaire.  Both  had  become,  to  use  the  brief 
phrase  of  the  capituUtion,  **  subjects  of  the  King."  They  could  no  longer  be  so 
controlled,  either  as  to  person  or  as  to  property.  The  inalienable  right  at  Common 
Law,  the  major  prerogative  (so  to  speak)  of  the  British  subject,  had  settled  that 
point,  beyond  question  or  appeal.  The  Habiiani  of  the  c6tes  de  Monirial  could 
no  longer  be  told  by  an  Intertdant  how  many  horses,  mares,  or  colts,  he  might  be 
allowed  to  keep ;  nor  the  Habitant  of  Longueuil  be  condemned  unheard,  to  the 
rendering  of  corvies  not  stipulated  by  his  deed  ;  nor  the  Habitant  of  whatever 
parish  be  forbidden  to  choose  a  town  life,  without  written  leave.  Prevented 
under  the  Ordonnance  of  1745,  from  building  house  or  stable  on  land  of  any  less 
width  or  depth  than  suited  the  pleasure  of  the  French  King,  he  became  free  to 
build  wha:  and  where  he  pleased*  lihe^rrH  of  1732,  making  the  sale  of  wild 
land,  whether  by  him  or  by  the  Seignior,  illegal,  on  pain  of  nullity  and  escheat,— 
if  indeed  it  ever  was,  for  any  practical  purpose,  law,^-ceased  so  to  be.  The 
provision  of  the  one  Arrit  of  Marly,  under  which  a  Governor  and  Intendant 
might  grant  a  Seignior's  land,  in  the  King^s  name,  to  the  complaining  applicant 
whom  the  Seignior  should  have  refused, — if,  again,  ever  matter  of  practically 
enforced  law, — ^also  ceased  so  to  be ;  for  (besides  that  it  was  repugnant  to  prin- 
ciple,)  there  was  no  Court  or  body  through  whom  it  could  be  put  in  force.  And 
the  corresponding  provision  of  the  other  n^rrit  of  Marly,  under  which  the  Habi- 
tan(*$  land  could  be—and  had  been — escheated  on  mere  certificate,  and  without 
his  being  heard  or  summoned,  also  lapsed  ;  for  (besides  that  it,  too,  was  in  dero- 
gation of  common  right)  there  had  ceased  to  exist  in  the  land,lhe  machinery  to 
give  effect  to  it 

And  the  passing  of  the  Quebec  Act  in  1774,  made  no  change  in  this  be- 
half. These  powers  of  control,  exorbitant  of  the  Common  Public  Law,  could 
not  be,  were  not,  in  whole  or  part  revived. 

Indeed,  as  regards  this  peculiar  procedure  for  the  granting  by  the  Crown, 
of  a  Seignior's  land,  the  case  is  mo9t  especially  clear.  For,  though  the  Courts  of 
Common  Pleas,  at  first,  and  afterwards  the  Courts  of  King's  Bench,  were  invested 
with  the  judicial  powers  formerly  held  by  the  Intendant,  they  never  were  in- 
vested,— no  Court  or  body  ever  was  invested, — with  any  power,  judicial  or  other- 
wise, that  before  the  cession  had  been  held  by  the  Governor  and  Intendant  jointly. 

I  am  aware  that  thi^  omission  has  been  spoken  of,  as  a  sort  of  oversight. 
Bat  I  apprehend  that,  duly  considered,  it  will  be  apparent  enough  that  it  was  no 
such  thing.  This  power,  on  the  Crown's  behalf  to  grant  what  was  not  the 
Crown's  to  grant,  was  no  judicial  power.  There  was  involved  in  its  exercise,  the 
^ttOM-adjudicatiou  (at  private  suit)  of  an  implied  escheat  to  the  Crown,  and  the 
executive  act  besides,  of  a  grant  by  the  Crown  to  such  party,  of  the  land  so 
impliedly  escheated.  A  King  of  France  might  vest  such  powers  in  his  Governor 
and  Intendant,  the  two  officers  who  together  represented  all  his  own  dei^potism, 
executive  and  judicial.  But  a  King  of  £ngland  could  not.  Under  English  rule, 
eschedt  to  the  Crown  is  a  matter  for  the  Crown  alone  to  prosecute,  and  is  a 
direct — not  an  implied^ process.  Under  English  rule,  a  grant  by  the  Crown  is 
a  grant  of  what  the  Crown  holds  as  its  own  ;  and  made  by  executive  authority, — 
not  through  a  Court  of  law,  by  a  proceeding  to  which  the  Crown,  is  no  party. 
The  whole  procedure  is  one  alien  to  every  principle  of  our  public  law.  No 
Court  or'Judge,  no  (jrovemor  and  Court  or  Judge  together,  could  have  been  set 
to  give  eifect  to  it* 

And  yet,  unless  by  means  of  this  procedure,  or  else,  under  the  .^rrSt  of 
1732,  which  declared  all  sale  of  wild  land  (by  whomsoever  made)  to  be  null, — 
aa  enactment,  which  I  believe  no  one  has  the  courage  to  call  law, — ^there  was 
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no  means  ever  by  any  law  provided,  to  give  effect  to  the  French  King's  will, 
signified  in  1711,  that  the  Seigniors  of  Canada — proprietors  holding  their  land 
under  no  such  condition — should  not  exact  money  for  it  while  uncleared,  but 
should  grant  it  ^^  dtitre  dercdevance^^^  by  tenure  of  rec^et?^ nee,  for  the  conside- 
ration of  dues  infuturo. 

Nor  is  this  negative  evidence,  all.  I  turn  to  the  positive  jurisprudence  of 
our  Courts. 

One  thing  is  notorious.  The  standing  complaint  of  all  the  complainers 
against  what  are  called  the  exactions  or  usurpations  of  Seigniors^  has  ever  been 
of  the  seigniorial  character  of  that  jurisprudence.  It  has  passed  into  a  by- word 
with  them,  that  all  our  Courts  have  constantly  been  seigniorial ;  and  many,  no 
doubt,  have  been  led  into  the  mistake  of  fancying  that  the  Judges,  as  a  general 
rule,  must  have  been  Seigniors,  or  in  some  way  interested  on  the  Seigniors' 
side. 

Secure  in  this  notoriety  of  the  general  course  of  the  deciMons  of  our  Courts, 
I  shall  content  myself  with  a  passing  remark  or  two,  as  to  a  very  few  only,  of 
the  most  leading  cases. 

Six  are  specially  referred  to,  and  the  proceedings  in  them  given  more  or 
less  fully,  in  the  Appendix  to  the  Report  of  the  Commissioners  of  inquiry  into 
the  Seigniorial  Tenure,  printed  in  1843. 

The  first  in  order  of  time,  is  that  of  Johnson  vs.  Hutchins  ;  adjudged 
upon  in  1818  by  the  Court  of  Queen's  Bench  for  the  District  of  Montreal,  and 
afterwards  in  1821  by  the  Court  of  Appeals.  (See  pages  88  and  following,  of 
the  English — 110  and  followng,  of  the  French  version,  of  the  Third  of  the 
Volumeb  laid  before  this  House.) 

The  Plaintiff  in  this  case  was  Uie  Seignior  of  Aigeiiteuil.  A  previous 
Seignior  had  some  time  before  granted  a  block  of  some  thousands  of  acres  of  wild 
land  in  that  Seigniory,  by  a  deed,  on  the  face  of  which  it  was  set  forth  that  he 
received  for  such  grant  a  large  amount  of  ready  money ;  and  by  which  be 
stipulated  the  extremely  small  yearly  quit-rent  of  one  half  penny  for  every  forty 
acres,  adding  a  release  of  the  grantee  from  all  future  claim  on  his  part,  to  lods  et 
venies,  or  the  enforcement  of  any  other  seigniorial  burthens.  Some  years  after, 
the  Seigniory  was  seized  and  sold  under  judicial  process.  And  the  new  Seignior 
sued  the  holder  of  a  part  of  the  land  thus  granted  ;  seeking  to  recover  from  him 
some  years'  arrears  of  cens  ei  rentes,  calculated  not  at  the  rate  of  a  half  penny 
per  forty  acres,  but  at  that  of  three  bushels  of  wheat  and  £ve  shillings  currency 
per  ninety  acres — ^the  rate  paid  for  most  of  the  neighbouring  lands ;  together 
with  the  fines  for  not  having  shown  his  deeds,  and  all  loda  et  venies  or  mutation 
fines  accrued  on  the  several  sales  of  the  property  which  had  taken  place.  The 
Defendant,  of  coiirse,  set  up  the  title,  under  which  the  original  grantee  from 
the  PlainlifTa  predecessor,  held  ;  and  said,  your  predecessor  agreed,  when  he 
so  granted  to  my  predecessor,  that  in  consideration  of  the  large  sum  of  money 
paid,  the  quit-rent  on  this  grant  was  to  be  the  small  quit-rent  stipulated  by  the 
deed  ;  and  that  lods  et  ventes  were  never  ta  accrue  upon  it.  I  therefore,  can  be 
made  to  pay  no  higher  yearly  rent,  and  am  liable  for  no  lods  et  ventes.  The 
Seignior  in  reply  pleaded,  that  the  act  of  the  former  Seignior  was  illegal ;  that  be 
could  not  so  alienate  his  land  as  to  bar  lods  ei  venies  upon  it,  or  even' prevent 
its  being  charged  with  the  usual  and  proper  rate  of  ccn*  et  rentes.  It  was  proved 
in  the  cause,  that  (irrespective  of  the  particular  grant  of  this  tract)  the  lands  in 
the  seigniory  were  by  no  means  all  granted  at  one  rate  ;  but  that  the  rate  above 
mentioned  was  that  charged  on  most  of  them.    The   Court  condemned  the 
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Defendant  to  pay  his  arrears  of  cens  et  rentes  at  the  ruling  rate  thns  established, 
and  the  fines  for  not  having  exhibited  his  title-deeds  ;  implying  thereby,  of 
course,  that  they  held  him  liable  to  pay  lods  et  ventes. 

The  Judgment  was  appealed  from,  and  in  1821  reversed,  in  so  far  only  as 
related  to  this  rate  of  cen«  e/ ren/e«;  the  Court  of  Appeals  holding  the  quit-rent 
stipulated  to  be,  by  operation  of  law,  cens^  recognitive  of  the  tenure  of  the  land 
en  censive  of  the  seigniory,  and  necessarily  importing  liability  to  lods  et  venies 
on  all  sales  of  the  land  ;  but  not  admitting  of  alteration  in  amount,  from  that  borne 
on  the  face  of  the  deed  creating  it. 

The  sale  of  this  wild  land  by  the  former  Seignior  (for,  a  sale,  and  at  a  cash 
price,  it  waa)  was  thus  no  nulliiy ;  as  the  Arret  of  1732,  if  law,  would  have  made 
it.  The  quit-rent  etipulated  wbb  ihe  only  rate  of  cens,  that  could  be  recovered  ;  and 
could  not  be  altered,  to  bring  it  into  conlormiiy  with  any  ruling  or  coramon  rale. 
The  whole  restriction  on  the  Seignior's  power  to  alienate,  held  to  obtain,  was  tbie : 
that,  alienating  encerisive — giving  to  hU  vendee  the  quality  of  Censitaire^  he  could 
not  (by  private  contract  with  such  Censitaire)  prevent  ihe  ordinary  legal  incidents 
of  the  tenure  en  cetisive  from  aUaching  to  the  grant. — could  not  free  the  land  Irom 
liability  towards  the  domain  of  his  seignioiy,  (or  loos  et  ventes. — Had  the  alienation, 
indeed,  been  held  uot  to  be  a  grant  en  censive, — it  muat  in  law  have  been  taken 
for  a  sale  of  a  part  of  the  ^^  or  seigniory;  the  acquirer,  a  co-vassal  with  the 
vendor ;  the  sale,  and  all  alter  sales,  of  the  land,  chargeable  with  the  heavier 
inutatioQ  fine  of  the  quint^  or  fiAh  part  of  the  price,  to  the  Crown  as  the  Seignior 
Dominant,  or  Superior  Lord. 

The  second  of  the  cases  in  question,  isthatof  Duchesnay  vs.  Hamilton,  decided 
by  the  Court  of  Queen's  Bench  ior  the  District  of  Quebec,  in  18*26,  and  to  be  found 
ou  pages  84  and  following,  of  the  French — 106  and  following,  ofthe  English 
version,  of  the  same  Volume. 

It  was  an  action  instituted  by  an  Advocate  not  very  likely  to  be  absurdly  wrong 
in  his  view  of  the  law  that  governed  it — a  gentleman  more,  perhaps,  than  almost 
any  other  of  his  day,  the  admitted  ornament  and  honor  ofthe  profession  in  Lower 
Canada — the  late  Mr.  Chief  Justice  Vallidres.  The  action  was  against  certain 
parties  holding  land  in  the  Seigniory  of  Fossambauit ;  to  require  them  to  pass  a 
deed  acknowledging  such  lands  to  be  charged  with  censet  rentes  at  the  rate  oifour 
pence  currency  per  arpent,  as  well  as  with  other  seigniorial  burdens,  as  the  neigh- 
bouring lands  were ;  and  to  pay  Ihreee  years'  arrears  ot  such  cens  ei  rentes.  The 
Defendant  pleaded,  that  when  he  acquired  the  land,  no  such  rent  was  stipulated  or 
nientioned  as  charged  on  it,  by  the  PlaintiiT,  or  by  the  party  of  whom  the  land  was 
bought ;  that  he  had  ever  been  and  was  willing  to  take  a  deed  of  the  land  at  the 
rate  of  one  «o^  perarpent,  being  that  at  which  a  great  part  of  the  lands  in  the 
K>eigniory  had  been  granted ;  and  that  the  rate  demanded,  of  lour  pence  currency, 
was  a  higher  rate  than  by  law  could  be  4iBmanded  ;  a  Seignioi  having  by  law  no 
right  to  grant  at  a  rate  hisher  than  that  of  the  old  rates  in  his  Seigniory.  But  he 
-was  expressly  condemned  to  take  title  as  demanded ;  and  to  pay  the  three  years' 
arrears  in  question,  at  the  rate  demanded  ;  being  double  the  rate  fixed  by  the  Bill 
now  before  this  Honoiable  House^  as  the  maximum  rate  legally  chargeable  by  a 
>»eignior — the  rate  to  which  all  higher  rates  ever  stipulated  are  to  be  cut  down. 
The  Court  of  Queen's  Bench  so  fixed  this  very  rate,  by  a  Judgment  never  appealed 
from.  Can  it  be,  that  it  is  proposed,  by  Act  of  Parliament,  to  cut  it  down,  for  all 
time  to  come,  by  one  half? 

The  third  case  I  have  to  notice,  is  that  of  McCallum  vs.  Grey,  adjudicated  upon 
by  the  Court  of  Queen's  Bench  for  the  District  of  Montreal,  in  182S.  This  action 
-was  brought  by  the  owner  of  one  of  the  Seigniories  within  the  township  of  Sher- 
rington, held  by  a  peculiar  tenure  to  be  presently  adverted  to  ;  and  was  a  Petitory 
i\ction,  to  turn  out  the  Defendant  from  the  occupation  of  a  lot  of  land  in  the  Seig- 
niory. It  was  a  hard  action — not  to  say  a  very  hard  one.  The  fact  was  pleaded 
and  clearly  shown  in  evidence,  that  the  PiaintiflT,  having  reason  to  apprehend  that 
his  lands  might  be  taken  possession  of  by  parties  claimant  under  adverse  title,  had 
•Q  efiect  induced  the  Defendant  to  go  upon  the  lot  in  question  upon  a  clear  under- 
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Standing,  that  he  should  have  the  Jand  on  easy  terms.  This,  of  itself^  was  a  decisive 
consideration  in  the  case ;  for  if  one  man  get  another  to  go  and  settle  on  his  land 
with  a  promise  to  let  him  have  the  land  on  favorable  terms,  he  cannot  afterwards, 
by  a  common  Petitory  Action,  turn  him  out  of  it.  The  Judgment,  accordingly,  was 
for  the  Defendant;  but  in  giving  reasons  for  their  Judgment,  the  Court,  after  reciting 
this  sufficient  reason,  went  on  with  what  may  be  called  an  obiter  dictum — a  further 
reason,  not  necessary  to  their  conclusion,  to  the  effect  that  moreover,  "  every  sub- 
^*  ject  of  His  Majesty  is  entitled  to  demand,  and  obtain,  from  every  or  any  Seignior 
'^holding  waste  and  ungranted  lands  inhia  Seigniory , a  lot  or  concession  of  a  portion 
^<  of  said  waste  and  ungranted  lands,  to  be  by  every  such  subject,  his  heirs  and 
'*  assigns,  held  and  possessed  as  his  and  their  own  proper  estate,  for  ever,  upon  the 
^'  condition  of  cnhivating  and  improving  the  same,  and  of  paying  and  allowing  to 
'^  every  such  Seignior  the  reasonable,  usual  and  ordinary  rents,  dues,  profits  and 
'^acknowledgments,  which,  by  the  feudal  tenure  in  force  in  this  Province,  are  paid, 
^'  made  and  allowed  to  such  Seigniors  by  their  tenants  or  Censitcnres^  for  all  such 
'<  and  similar  lots  of  land ;"  by  reason  ot  all  which,  they  dismissed  the  PlaintifPs 
Action. 

Now,  it  is  to  be  observed,  that  even  admitting  this  cormdirant  ever  so  unre- 
servedly, it  is  far  from  affirming  (on  the  contrary,  it  does  not  so  much  as  counten- 
ance) the  notion  of  a  fixed  or  maximum  rate  for  ihe  whole  country,— much  less,  the 
notion  that  contracts  entered  into  for  higher  rates,  are  not  thereaHer  to  be  enforced, 
as  made.  But  it  was,  besides,  a  constdirant,  not  necessary  as  a  reason  for  the 
Judgment  given ;  and  it  is  an  obvious  and  universally  admitted  rule,  that  reasoning 
not  necessary  to  a  Judgment,  is  not  to  be  held  part  of  such  Judgment.  Indeed,  as 
re^rds  this  particular  case,  whatever  may  or  may  n*  t  be  the  law  as  to  any  other 
Seigniory,  it  is  at  least  certain  that  the  Seigniory  in  this  Judgment  referred  to, 
was  held  by  such  a  tenuie  as  to  be  out  ol  the  pmview  of  this  supposed  rule  ol  law. 

This  case  is  referred  to,  in  the  report  of  the  Seigniorial  Tenure  Commissioners, 
as  the  *' single  instance,"  so  far  as  they  were  aware,  in  which  a  Seignior  had  been 
unsuccessful  in  contest  against  a  Censitaire^  npon  any  point  connected  with  this 
matter  of  the  rights  of  Seignior  and  Cemitaire  under  the  ^rr^  of  Marly.  I  ani 
myself  aware  of  no  other  of  like  tenor.  Though  I  am  tf  course  aware,  that  the 
doctrine  incidentally  laid  down  in  it,  and  on  which  I  have  remarked,  has  often  been 
spoken  ol,  as  though  it  had  the  support  of  a  settled  jurisprudence  to  the  same 
effect. 

The  next  case  to  be  noted  is  that  of  Guichaud  V8,  Jones,  also  decided  by  the 
Court  of  King's  Bench  for  the  District  of  Montreal,  in  1828,  and  to  be  found  fully 
reiwrted  on  pages  93  and  following,  of  the  French,— and  116  and  following,  of  the 
English  version  of  the  same  Volume.  The  action  was  one  ot  a  lar^e  number  of  the 
same  date  and  tenor,  all  involving  the  same  cQUsiderations,  decided  alike,  and 
submitted  to  without  appeal  by  the  Defendants.  The  Seigniory  involved  was  that 
of  St.  Armand,  one  of  tnose  granted  in  the  later  days  of  the  French  rigime.  About 
the  year  1796,  the  then  Seignior  of  that  ^/granted  nearly  if  not  quiie  the  whole  of 
its  extent,  in  lots,  to  a  numbei  of  grantees^  by  deeds  very  much  of  the  character  of 
the  deed  I  remarked  upon  some  moments  ago  in  speaking  of  the  case  of  Johnson  iv. 
Hutchins.  They  were  called  deeds  of  sale  and  concession;  and  set  forth  the 
engagement  of  the  vendee  to  pay  the  price  Agreed  upon  with  interest,  by  a  day 
fixed,  as  also  a  small  quit-rent  for  ever.  And  it  was  added,  that  the  Seignior 
released  the  lands  from  fed«  cf  v^i/et,  and  every  other  claim,  sei^iorial  or  other- 
wise, forever,  such  quit-rent  alone  excepted.  The  action  in  question  was  against 
the  holder  of  one  of  these  lots,  for  this  unpaid  purchase  money,  with  a  long  arrear 
of  interest,  and  the  arrears  of  this  quit  rent.  The  question  of  the  exigibility  oflods 
et  ventes  was  not  raised  ;  the  Plaintiffs  setting  out  the  terms  of  their  predecessor's 
grant  in  that  behalf,  and  not  pretending  by  their  Declaration  that  any  loUs  et  ventes 
had  accrued,  or  indeed  that  the  land  had  ever  been  sold  since  the  date  of  its  original 
grant  to  the  Defendant's  predecessor. 

The  case  was  keenly  contested  by  Counsel  of  the  very  highest  standing  and 
ability  at  the  Bar  ;  Mr.  Ogden  and  the  late  Mr.  Buchanan,  for  the  Plaintiffs  ;  the 
late  Mr.  Walker  for  the  Defendant.  The  latter  by  his  pleadings  most  distinctly 
|uid  precisely  raised  the  whole  question  of  the  force  and  validity  of  the  ArritM  of 
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1711  and  1732  ;  averring  that  the  late  Seignior,  the  grantor  of  the  land,  was  bound 
b^  Jaw  to  have  granted  d  tiire  de  redevance  only,  and  without  exacting  or  recei- 
ving any  lurther  price  ;  and  that  being  wild  land,  he  could  not  by  law  sell  it, 
under  pain  of  nullity  of  the  contract,  and  escheat  of  the  land.  And  the  evidence 
consisted  entirely  oi  the  Admissions  of  the  PlaintiiTs,  fyled  (so  as  precisely  to  meet 
the  whole  question  of  law  raised)  in  these  words  : — 

"  Firstly. — ^That  the  seigniory  of  Saint- Armand,  in  the  Declaration  of  the 
^*  Plaintiffs  m  this  cause  mentioned^  was  granted  and  conceded  under  seigniorial 
"  tenure,  d  tiire  de  fief  et  ieigneuriey  by  the  most  Christian  King,  whilst  the  Pro- 
<'  vince  of  Lower  Canada  was  subject  to  his  authority,  and  previously  to  the 
*<  conquest  of  the  said  Province  by  Great  Britain. 

"  Secondly. — ^That  by  virtue  of  the  said  original  grant  or  concession^  the  said 
"  fief  and  seigniory  of  Saint- Armand,  from  the  conauest  of  the  said  Province,  and 
^  until  after  the  day  of  the  date  of  the  deed  specially  mentioned  and  declared  on, 
**  in  the  Declaration  of  the  said  Plaintiffs  in  this  cause  fyled,  was,  and  continues 
**  to  be,  held  by  seigniorial  tenure,  d  litre  de  fief  el  eeimeurie^  of  our  Lord  the 
''  King,  according  to  the  laws,  usages  and  customs  in  force  in  the  said  Province 
^*  belora  and  at  the  time  of  the  conquest  thereof  as  aforesaid. 

''  Thirdly. — That  on  the  day  of  the  date  of  the  said  deed  in  the  Declatation  of 
**  the  said  Plaintiffs  recited  and  set  forth,  the  late  Honorable  Thomas  Dunn  therein, 
**  and  also  in  the  said  Declaration  named,  was  Seignior,  proprietor,  and  in  posses- 
'^  8100  of  the  said  ^/ and  seigniory  ofSaint-Armaud. 

'^  Fourthly. — That  the  tract  of  land  mentioned  and  described  as  well  in  the 
**  said  deed  as  in  the  Declaration  of  the  said  Plaintifis  in  this  cause  fyled,  was  at 
'^  the  time  of  the  execution  thereof  waste,  uncultivated  and  unconceded  land,  terres 
*^  en  bais  debotU  et  non  concedUs^  of  the  said /«/ and  seigniory  of  Si.  Armand." 

That  is  to  say,  the  admission  of  the  Plaintifis  was,  that  every  averment  of 
fact  urged  by  the  Defendant  was  truly  urged^— that  the  land  when  sold  by  the 
former  Seignior  was  wild  land,  never  before  granted,  within  his  Seigniory, — euch 
Seigmiory  then  being  held  according  to  the  old  law  of  the  land,  as  subsisting  under 
the  French  r^tme.  And  their  position  was,  that  the  sale  was  nevertheless  not 
noil  in  law,  nor  the  land  forfeited  ;  but  that  the  purchase  money  with  interest,  and 
the  arrears  of  the  qnit-rent,  were  due  and  exigible.— The  Court  maintained  that 
pretension  ;  thus  affirming  in  express  terms,  that  contracts  by  a  Seignior  for  the 
sale  of  wild  land  in  his  Seigniory  were  valid,  and  must  be  enforced, — Uie  Arrets  in 
qnestion,  notwithstanding. 

Two  other  cases  remab  ;  to  be  found  in  the  same  Volume  ;  the  one  that  of 
BoUand  v«.  Molleur— (see  pag^s  101  and  following,  of  the  French,  115  and 
folJowing  of  the  English  version,)  conducted  lor  the  Plaintiff  by  two  ledrned 
gentlemen,  both  of  whom  are  now  Judges  of  the  Superior  C<  urt,  and  defended  by 
Counsel  then  and  still  holding  the  highest  position  at  the  Bar ;  the  other,  that  of 
Hamilton  vs,  Lamooreux,  (see  pages  119  and  following  of  the  French,  and  l43and 
following  of  the  Fnglish  ve.-^ion,)  conducted  for  tne  Plaintiff,  by  one  of  the 
g^enilemen  just  referred  to,  now  a  Judge  of  the  Superior  Court,  and  defended  by 
another  gentleman,  also  now  a  Judge  of  high  ranlc  and  standing  on  the  same 
Bench,  and  by  another  gentleman  still  at  the  fiar,  and  enjoying  there  the  highesft 
reputation  for  ability,  both  actions  were  ably  and  keenly  fought ;  to  rect«ver  rents 
▼ery  considerably  higher  than  the  rate  which  is  assumed  by  the  Bill  now  before 
this  Honorable  House,  as  the  highest  that  admits  of  legal  sanction  or  excuse.  The 
pleadings  in  both  causes  were  put  into  every  form,  in  which  the  skill  of  the  ablest 
Counsel  could  state  them  ;  with  the  view,  in  one  shape  or  other,  to  make  out  the 
illegality  of  these  rates  and  obtain  lor  the  Defendants  a  reduction  of  them,  as  exces- 
sive. In  ihe  former  of  the  two  cases,  it  is  true,  it  was  in  answer  set  out  and  shown 
that  the  land  had  been  granted  and  re-acquired  by  the  Seignior,  before  its  conces- 
sioa  at  the  rate  impeached.  But  in  the  latter  case,  (which,  by  the  way,  was  one 
of  a  large  number  ot  like  cases  brought  about  the  same  time  by  the  same  Plaintiffs, 
defended  on  like  ground,  and  decided  in  the  sauie  terms,)  there  was  no  such 
^nuswer ;  and  tl^e  questing  .of  law  oame  fairly  before  the  Conrt^  as  raised  by  tbp 
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Pleas.  It  was  clearly  proved,  however,  as  in  all  sach  cases  it  can  be,  that  all 
manner  of  rates  have  at  all  times  prevailed,  not  only  as  between  different  Seignio- 
ries, but  even  as  between  different  grants  in  the  same  Seigniory.  And,  notwith- 
standing all  that  could  be  said  and  cited  for  the  Defendants  (and  nothing  that  conid 
be  done  in  their  behalf  by  professional  skill  and  zeal  was  leH  undone)  it  was  held 
by  the  Court  that  the  high  rates  sued  for  were  perfectly  legal  rates  ;  and  they 
were  enforced  accordingly. 

One  more  case  I  must  notice  in  this  connexion,  as  of  later  date,~decided  only 
last  year  by  the  Superior  Court  sitting  in  the  District  of  Quebec  ;  ihe  case  of 
Langlois  vs,  Martel,  to  be  found  on  the  30th  and  following  pages  of  tiie  Second 
Volume  ol  Lower  Canada  Reports. 

The  concession  (in  the  Seigniory  of  Bourg  Louis)  had  here  been  made  at  the 
rate  per  arpentof  one  w/  or  half-penny  of  Seigniorial  c^ns  et  rente  properly  so  called, 
and  of  course  irredeemable,  and  of  seven  sols  or  three  pence  half-penny  more  of 
rente  constittteey  or  redeemable vrent  not  bearing  a  Seigniorial  character, — ^in  all  four 
pence  per  arpent — double  the  maximun  proposed  to  be  declaratorily  enacted  by 
this  BilL  Some  years  of  arrears  due  under  this  grant  were  sued  for.  The  De- 
fendant again  raised,  by  a  variety  of  pleadings,  the  question  of  the  legality  of  a 
grant  on  such  terms.  The  highest  talent  of  the  Quebec  Bar  was  engaged  on  either 
side ;  and  the  cause,  equally  with  those  before  remarked  upon,  was  unquestionably 
contested  as  keenly  and  ably  as  cause  possibly  could  be.  Yet, — and  notwithstand- 
ing the  fact  that  the  stipulation  in  this  instance  of  part  of  the  rate  agreed  on,  in  the 
form  of  a  rente  constitueei  made  the  case  one  rather  more  advantageous  for  the 
defence  than  that  of  Hamilton  r^.  Lamoureux,  where  the  whole  rent  was  Seignio- 
rial,— the  Qourt  again  affirmed  the  antecedent  jurisprudence ;  maintained  the  con- 
tract, as  valid ;  held  the  Censitaire,  as  of  right,  to  the  bargain  he  had  made. 

And  these  cases  that  I  liave  been  citing,  in  which  the  validity  of  sales  and 
grants  (at  whatever  rate)  of  wild  land  by  Seigniors,  have  been  thus  maintained 
after  the  fflllest  argument,  are  no  isolated  cases,  against  which  c^nnter  decisions 
can  be  cited,  or  that  fail  of  support  from  the  constant  practice  of  every  Court.  All 
manner  of  varieties  of  rates  of^concession,  all  manner  of  varieties  of  concession 
deeds,  as  to  quantity  of  land,  rate,  mode  of  payment,  charges, — every  4hinff  that 
can  form  part  of  such  deeds, — have  been  put  in  suit,  times  without  number.  Never 
Court  or  Judge,  administering  the  law  under  sanction  of  the  judicial  oath,  set  aside 
or  altered  one  such  deed,  in  respect  of  any  quantity,  or  rate,  or  mode  ol  payment, 
or  charge,  by  the  parlies  thereto  covenanted. 

I  know  it  has  been  said,  that  these  decisions  have  not  been  carried  to  find 
appeal,  and  therefore  are  not  to  be  regarded  as  constituting  a  settled  jurisprudence, 
decisive  of  the  tenor  of  the  law.  But  whose  fault  has  it  heen,  that  they  were  not 
appealed  ?  Not,  certainly,  the  Seigniors' ;  for  they  were  the  suoceesful  parties  who 
could  Jiot  appeal.  The  reason  is  soon  given.  The  Court  at  Montreal  was  of  the 
same  opinion  as  the  Court  at  Quebec ;  the  Judgments  were  all  of  the  same  cha- 
racter;  the  Judges  all  of  the  same  mind.  Appeal,  so  far  as  the  Courts  in  Canada 
were  in  question,  was  plainly  useless;  and  witn  evary  Judge  here  pronouncing  in 
this  matter  of  local  law,  favorably  to  the  Seigniors'  rights,  it  was  felt  10^)0  idle  to 
hope  for  a  reversal  of  their  decision  by  the  Privy  Council.  Able^  zealous,  deter- 
mined men,  fought  the  battle,  and  fought  it  vvellj  but  having  loet  it,  they  knew  that 
it  was  lost.  The  time  has  long  gone  by,  when  the  Censitaires  as  a  class  were  too 
poor  to  appeal.  They  are  as  well  the  richer— by  very  far  the  richer — as  the  larger 
and  more  powerful  class.  They  have  failed  to  carry  out  their  contest  in  appeal, 
because  their  Counsel  told  them — because  they  knew  and  felt — that  appeal  was 
hopeless ;  that  the  Judges  of  la«t  resort,  sitting  in  Her  Majesty's  Privy  Council, 
would  interpret  and  administer  the  law,  as  the  Courts  here  had  done. 

I  know,  too,  that  what  is  called  judge-made  law  has  often  been  held  up  to  po- 
pular suspicion ;  and  those  whose  habii  has  been  to  reflect  on  our  Courts  of  Law 
as  unduly  seigniorial  in  their  jurisprudence,  have  not  failed  to  derive  a  certain  degree 
of  advantrtge  from  the  feeling  so  raised.  But  there  ie  really  here  no  question  of 
judge-made  law,  at  all.  No  text  of  law.  no  principle  of  jurisprudence,  adverse  to 
tbia  role  of  decision,  can  be  cited.    Unvaryingly  abered  to,  and  well  known  to  to 
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be,  no  text  of  law  ever  was  enacted  to  reyeree  it.    If  such  a  rule  be  not  truly  law, 
who  shall  say  what  is  ? 

In  troth,  it  is  precisely  in  these  decisions  of  the  Courts  of  Law,  that  the  tenor 
of  the  law  is  for  practical  purposes  to  be  read.  Men  do  not  study  the  statute  book ; 
they  do  not  ask  Counsel— Counsel,  even,  do  not  content  themselves  with  asking — 
what  is  in  the  statute  book  ?  They  afk  what  is  the  law?  That  is  to  say,  what  is 
it  practically  ?  How  do  the  Courts  hold  it  ?  What  will  they  enforce  ?  What  will 
they  set  aside  ?  If  for  ninety  years  and  more,  Courts  have  gone  on  enforcing  all 
contracts  of  a  particular  kind, — if  in  a  number  of  important  cases,  ably  argued  and 
solemnly  adjudged,  they  have  adhered  to  one  and  the  same  style  of  decision, — by 
what  right  dare  Counsel  tell  his  client  that  such  decision  is  not  law?  It  argues  a 
most  dangerous  state  of  the  public  mind,  when  men  lightly  run  down  what  the 
Courts  of  Law  have  for  affes  held  as  law.  The  land  whose  Judges  are  distrusted, 
where  men  fear  or  hope  that  any  day  may  witness  a  reversal  of  the  Judgments  of 
a  century,  is  a  land  where  all  property  and  all  contracts  must  be  unsafe;  where 
man  cannot  trust  man. 

Bot,  besides  all  that  the  ohan^  of  public  law  consequent  on  the  cession  of 
this  county  to  the  Crown  of  Great  Britain,  has  done,  and  all  that  this  jurisprudence 
since  has  done,  to  confirm  and  strengthen  my  clients'  position,  there  is  yet  more* 

Grants  of  Seigniories  have  been  made  since  the  cession,  by  the  British  Crown ; 
affected,  equally  with  those  of  earlier  date,  by  this  Bill. 

Two  of  these  grants  are  of  Murray  Bay  and  Mount  Murray :  of  the  same  date 
(1762)  and  on  the  same  terms.  The  former  is  to  be  found  on  page  94  of  the  English 
version  of  the  Third  Report  of  the  Special  Committee  named  by  the  then  House  of 
Assembly,  on  the  Seigniorial  Tenure,  in  1861.  It  is  by  Governor  Murray ;  and 
after  acknowledging  the  ^'  faithful  services"  of  the  grantee,  an  officer  of  His  Ma- 
jesiy^B  Army,  runs  thus : — 

**  I  do  hereby  give,  grant  and  concede  unto  the  said  Captain  John  Naime,  his 
<*  heirs,  executors  and  admiuistrators  for  ever,  all  that  extent  of  land  lying  on  the 
**  north  side  of  the  River  St.  Lawrence  from  the  Cap  atuc  Oyw,  limit  of  the  Parish 
'*  of  Eboulemen8y  to  the  South  side  of  the  river  o\  Malbaie  and  for  three  leagues 
"  back,  to  be  known  hereafter,  at  the  special  request  of  said  Captain  John  Nairne, 
"  by  the  name  of  Murray's  Bay ;  firmly  to  hold  the  same  to  himself,  his  heirs, 
**  executors  and  administrators  for  ever,  or  until  His  Majesty's  pleasure  is  further 
**  known,  for  and  in  consideration  of  the  possessor's  paying  liege  homage  to  His 
"  Majesty,  his  heirs  and  successors,  at  His  Castle  of  Su  Lewis  in  Quebec,  on  each 
**  mutation  of  property,  and  by  way  of  acknowledgment  a  piece  of  gold  of  the 
"  value  often  shillings,  with  one  year's  rent  of  the  domain  reserved,  as  customary 
'*  in  this  country,  together  with  the  Woods  and  Rivers,  or  other  appurtenances 
**  within  the  said  extent ;  right  of  fishing  and  fowling  on  the  pame  therein 
**  included,  without  hindrance  or  molestation  ;  all  kinds  m  traffic  with  the  Indians 
**  of  the  back  country,  hereby  specially  excepted." 

Do  or  do  not  these  terms  convey  the  idea  of  an  absolute  property,  to  be  vested  in 
the  grantee  ? — Was  it,  or  was  it  not,  present  to  the  mind  of  the  grantor,  (writing 
and  thinking-  the  King's  English,)  that  the  party  to  wlrom  this  grant  was  thus  made, 
with  no  reservation  except  that  of  trade  with  the  Indians,  was  thereby  constituted 
a  proprieic-r  in  fee  simple,  holding  for  himself  and  no  other  ?  Was  it  understood 
by  grantor  or  grantee,  or  any  one,  ihat  nothing  was  conveyed,  but  some  sort  of 
truM  to  sub-grant  on  some  terms  or  other^neither  trust  nor  terms  of  any  sort  being 
hinted  at  ? 

The  Mount  Murrav  grant,  I  have  said,  was  of  the  same  date  and  tenor,  though 
not  printed.  I  have,  however,  an  authentic  copy  of  the  Letters  Patent  of  1816, 
under  the  Great  Seal  of  the  Province,  by  which  it  was  confirmed — still  in  the  same 
terma.  And  I  understand,  though  I  have  not  seen  the  Letters  Patent,  that  the 
grant  of  Murray  Bay  also  was  o<Kifinned  at  th«  same  time  and  by  an  Instrument  of 
toe  like  tenor. 
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The  right  of  the  Crown  to  grant  thus  absolutely  in  1762,  and  to  ratify  such  grants 
in  1815,  I  presume  will  be  admitted  to  be  clear  ;  equally  with  this  language  of 
the  grants  themselves  i  unless,  indeed^  law  and  language  be  held  alike  inscrutable. 

These  two  grants  were  made  in  virtue  of  the  undoubted  Prerogative  of  the 
BritisbCrown.  I  come  now  to  some  others  of  later  date,  made  in  most  peculiar 
terms,  under  peculiar  circumstances,  and  in  literal  execution  of  a  Provincial  Statute. 

The  Seigniory  of  LaSalle,  in  what  is  now  the  County  of  Huntingdon,  was  many 
years  aeo  held  by  a  gentleman  who  seems  to  have  either  not  known  or  not  cared 
where  \he  rear  line  of  his  Seigniory  ran  ;  as  he  granted  d  cens  to  number  of 
Habitam  a  large  extent  of  the  wild  lands  of  the  Crown  lying  beyond  it.  Some 
time  after,  in  1^)9,  these  Crown  lands  were  erected  into  the  Township  of  Sherring- 
ton, and  granted  to  certain  applicants,  by  Letters  Patent,  in  Free  and  Common 
Soccage.  And  in  process  of  time,  as  was  to  be  expected,  a  frightful  number  of 
ruits  came  to  be  instituted  by  these  grantees  of  the  Crown,  to  eject  from  their 
holdings  the  grantees  of  the  Seignior  of  LaSalle.  Parliamentary  inquiry,  result- 
ing in  a  compromise,  was  the  result.  To  give  effect  to  that  compromise,  the  Act 
3ra  Geo.  IV,  chapter  14,  was  passed  in  1^3  ;  providing,  that  the  grantees  oi  the 
Crown  might  rehoquish  their  grants  to  the  Crown,  and  take  them  back  en  franc  aleu 
noblCy  on  most  peculiar  terms.  They  were  to  maintain  in  their  respective  posses- 
sions, all  parties  bond  fide  holding  under  title  from  the  Seignior  oi  La  Salle,  on  the 
terms  of  the  various  grants  of  that  Seignior,  themselves  receiving  all  dues,  accrued 
and  to  accrue,  upon  such  grants  ;  they  were  to  be  indemnified  by  Government  for 
the  loss  to  result  to  themselves  from  this  obligation  ;  and,  with  regard  to  all  that 
part  of  their  lands  not  occupied  by  tenants  of  La  Salle,  they  were  to  hold  the  same 
with  the  lullest  right  to  do  anything  and  everything  they  pleased  with  it.  The 
words  of  the  3rd  Section  of  the  Act  are  :— 

**  And  be  it  further  enacted  by  the  authority  aforesaid,  that  when  the  said 
"  Letters  Patent"  (meaning  the  Letters  Patent  originally  granting  in  Free  and 
Common  Soccage)  "  shall  nave  been  in  part  revoked  in  manner  afoiesaid,  it  shall 
*'  and  may  be  lawful  for  the  Governor,  Lieutenant  Governor  or  Person  adminis- 
"  terin^  the  Government,  by  other  Letters  Patent  under  the  Great  Seal  of  this 
*'  Province,  to  regrant  to  the  said  grantees  or  their  legal  representatives,  in  Fitf 
*'  and  Seigniory,  en  franc  aleu,  wim  all  Seigniorial  rights,  privileges  and  preroga- 
''  tivesyas  well  the  said  lands  occupied  as  aforesaid  by  the  said  persons  claiming 
^  as  tenants  of  La  Salle,  or  of  the  said  adjoining  Seigniories,  save  aini  except  the 
**  Clergy  Reserves  comprised  tisercin,  as  any  other  lands  within  the  said  Town- 
*'  ship,  in  respect  of  which  the  said  Letters  Patent  shall  have  been  revoked  and 
*^  annulled  in  the  manner  hereinbefore  mentioned  ;  with  power  to  the  said  grantees 
**  or  to  their  legal  representatives  respectively,  without  limitation  or  restriction 
**  to  alienate  or  dispose  of  such  lands  or  any  part  tnereof,  either  freely  or  absolutely^ 
'<  or  for  such  rents,  reservations  and  acknowledgements,  and  on  such  terms  ajia 
**  conditions,  or  in  such  other  manner  as  they  shall  think  proper;  together  with 
"  the  right  of  exaclinc,  recovering,  and  receiving  sl\  suca  cens  et  rentes^  tods  et 
**  venteSy  redevances  and  other  seigniorial  dues  and  rights  whatever,  which  shall  or 
**  may  have  accrued  or  become  payable  since  the  said  2^nd  day  of  February,  1809, 
''  by  the  said  persons  claiming  as  Tenants  of  La  Salle  under  and  by  virtue  of  the 
*'  deeds  of  grants,  iiirea  de  comession,  or  by  virtue  of  any  other  right  or  title,  by  or 
"  under  which  they  have  held  or  now  hold  such  lands." 

Under  this  Act,  and  by  Letters  Patent  reciting  its  very  words,  which  explicitly 
set  forth  the  grantee's  right  to  do  what  he  will  with  so  much  of  the  land  granted  ; 
to  Dart  with  it  en  franc  aleUy  or  enfiff,  or  en  roture,  at  any  price,  and  on  any  terms, 
— tne  whole  jgrant  to  be  free  of  Quint  or  Seigniorial  burthen  towards  the  Ciown, — 
four  Seignioiies  were  granted^  those  of  Thwaite,  St  James,  St.  George,  and  St. 
Normand.  Even  since  the  Union^  an  Augmentation  has  been  granted  on  the  same 
terms,  to  one  of  these  Seigniories,  (if  not,  as  I  believe,  to  all,)  consisting  of  the 
Clergy  Reserve  Lots  in  and  near  it ;  Government  tliereby  again  granting  land 
seigniorally,  with  this  power  expressly  recognized  on  the  grantee's  part,  not  merely 
to  hold  the  land  absolutely  as  his  own  property,  but  even  to  determine 
without  reserve  or  limitation,  the  tenure  imder  which  it  should  be  held,  if  he  should 
see  fit  to  alienate  it.    The  Bill  before  this  Honorable  House  treats  even  the  holders 
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of  these  Seigniories,  as  something  short  of  proprietors.    Wiih  as  good  reason, 
perhaps,  as  others. 

And  it  has  not  been  with  reference  to  these  Sherrhgton  seigniories  only,  that 
legislation  has  recognized  Seigniors  in  Canada  as  proprietors  holding  for  them- 
selves, and  under  no  trust  limitation. 

The  Trade  and  Tenures'  Acts,  the  work  of  Imperial  legislation,  not  popular 
(I  admit)  in  Lower  Canada,  but  yet  law  and  law,  which  Provincial  legislation  can- 
not constitutionally  touch, — have  declared  every  Seignior  to  be  entitled,  upon  mere 
payment  to  the  Crown,  of  the  value  of  its  pecuniary  rights  over  his  Seigniory,  to 
obtain  commutation,  as  between  the  Crown  and  himselt,  of  the  tenure  of  his  Sei- 
gniory. This  done,  he  becomes  at  once,  under  those  Acts,  owner  of  his  ungranted 
lands,  free  from  the  burthens  of  their  former  tenure.  But  this  legislation  of  neces- 
sity implies  that  those  burthens  were  to  the  Crown  alone— the  burthens  from  which 
the  Seignior  so  buys  relief;  that  they  did  not  comprehend  any  burthen  ,in  the  nature 
of  an  unexpressed  trust, — from  which  he  has  not  to  free  himself,^  of  the  existence  of 
which  the  law  breathes  no  hint. 

And  I  have  further,  aud  Provincial  legislation  to  cite ;  still  in  the  same  sense. 

I  turn  to  an  Ordinance,  of  an  exceptional  Legislature,  I  admit,  but  yet  of  a 
Legislature  of  Lower  Canada;  an  Ordinance,  too,  which  this  Bill  propoaes  to  res- 
pect and  maintain  unaltered ;  the  Ordinance  of  the  3rd  and  4th  Vict,  chapter  30,  for 
the  incorporation  of  the  Seminary  of  Montreal,  and  the  voluntary  gradual  commuta- 
tion of  the  tenure  in  its  seigniories. 

By  that  Ordinance,  that  Legislature  recognized  and  treated  the  seigniories  of 
the  Seminary  as  their  absolute  property,  held  by  and  for  them8elve«», — that  is  to 
say,  for  the  mere  spiritual  and  charitable  ends  of  their  corporate  life, — and  not  as 
having  been  granted  to  them  under  any  trust  for  sub-concession  to  other  parties,  in 
any  particular  way,  or  on  any  particular  terms.  1  admit,  of  course,  that  terms  of 
C3ommutation  were  imposed  upon  them,  which  under  ordinary  circumstances  would 
have  been  objectionable  ;  as  not  securing  to  them  the  true  value  of  the  rights  to  be 
commuted.  D\xi  this  was  done  in  an  enactment  which  for  the  tirpt  time  admitted 
the  corporate  character  of  their  body ;  a  character  till  then  disputed,  and  held  open 
to  grave  d^ubt ;  and  the  gentlemen  of  the  Seminary,  to  assure  to  themselves  that 
character,  were  willing  and  consented  to  submit  to  those  terms,  as  a  fair  compro- 
mise. This  consideration  alone  can  justify  the  terms  of  the  commutation,  which 
by  this  Ordinance  were  imposed  upon  them.  But,  aside  from  this,  in  what  light 
does  this  Ordinance  regard  the  Seminary?  As  proprietors  in  their  own  right,  or  as 
trustees  for  the  sub-granting  of  land  to  uensUaires  ?  1  quote  the  words  of  the  2nd 
section : — 

**  The  right  and  title  of  the  said  Ecclesiastics  of  the  Seminary  of  St.  Sulpice  of 
'*  Montreal,  in  and  to  all  and  singular  the  said  fiefs  and  Seigniories  of  the  Island 
"  of  Montreal,— of  the  Lake  of  Two  Mountains, — and  of  St.  Sulpice, — and  their  se- 
**  veral  dependencies,— and  in  and  to  all  Seigniorial  and  feudal  rights,  privileges, 
''  dues  and  duties  arising  out  of  and  from  the  same, — and  in  and  to  all  and  every  the 
'*  domains,  lands,  reservations,  buildings,  tenements  and  hereditaments,  within  the 
"  said  several  fiefs  and  Seigniories,  now  held  and  possessed  by  them  as*  proprietors 
<*  thereof, — and  also  in  and  to  all  monies,  debts,  hypothiqucs  and  other  real  securi- 
**  ties,  arrears  of  lods  et  ventesy  cens  et  rentes,  and  other  Seigniorial  dues  and  duties, 
'*  payable  or  performable  by  reason  of  lands  holden  by  Ceiisitaires,  tenants  and 
**  others,  in  the  said  several  jfc/s  and  Seigniories,  •  •  •  shall  be  and  are  hereby 
*•  confirmed  and  declared  good,  valid  and  effectual  in  law ;  and  the  Corporation 
**  hereby  constituted  shall  and  may  have,  hold  and  possess  the  same  as  proprietor 
<*  thereof,  as  fully,  in  the  same  manner  and  to  the  same  extent"  as  the  Seminary 
of  St.  Sulpice  in  Paris,  or  that  at  Montreal,  or  either  or  both  of  them  did  or  might 
have  done  before  1759, — *<  and  to  and  for  the  purposes,  objects  and  intents  follow- 
**  ing,  that  is  to  say: — the  cure  of  souls  within  the  parish  of  Montreal, — the  mission 
**  of  the  Lake  of  the  Two  Mountains  for  the  instruction  and  spiritual  care  of  the 
««  Algonquin  and  Iroquois  Indians, — the  support  of  the  Petit  Siminaire  or  Collige  at 
**  Montreal. — the  support  of  schools  for  children  within  the  Parish  of  Montreal,— the 
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^*  titpport  of  the  poor^  invalids  and  orphaa8^^--the  sufficient  support  and  maintenance 
"  of  the  membeis  of  the  Corporation,  its  officers  and  servants, — and  the  support  of 
''  such  other  religious,  charitable  and  educational  institutions  as  may,  from  time  to 
''  time,  be  approved  and  sanctioned  by  the  Governor^  &c.> — and  to  and  for  no  other 
"  objects,  purposes  and  intents  whatever." 

The  next  section  of  the  Ordinance,  in  the  same  spirit,  goes  on  to  provide, 
<'  that  all  and  singular  the  said  fiefs  and  Seigniories  *  *  *  and  all  and  eveiy 
'*  the  said  domains,  lands,  buildings,  messuages,  tenements  and  hereditaments, 
**  seigniorial  dues  and  duties,  monies,  debts,  hypothequeSy  real  securities,  arrears  of 
^<  lods  et  ventea,  cens  et  rentiSy  and  other  seigniorial  dues,  goods,  chattels  and  move- 
**  able  property  whatsoever,  shall  be,  and  the  same  are  hereby  vested  in  the  said 
"  Corporation  *  *  *  as  the  true  and  lawful  owners  and  proprietors  of  the  same, 
**  and  of  every  part  and  parcel  thereof^  to  the  only  use,  benefit  and  behoof  of  the 
''  said  Seminary  or  Corporation  and  their  successors  for  ever,  for  the  purposes 
''  aforesaid,"  dec. 

There  is  here— there  is  in  this  Ordinance — no  trace  of  the  notion,  that  these 
Seigniories  were  held  under  trust  for  settlement,  or  subject  to  limitation  as  to  the 
terms  on  which  land  within  them  CQM!d4f  g^ly  ^  sub-granted, — or  as  to  the  re- 
serves, of  land  or  otherwise,  that  could^egally  be  made.  The  corporate  capacity 
of  the  Seminary  admitted,  all  fiollowed.  Tne  Seigniories,  and  whatever  formed 
part  of,  or  belonged  to  them, — domains,  reserves,  wild  land, — all,  were  absolutely 
its  own ;  its  past  contracts  touching  them,  all  binding ;  its  power  to  contract  freely 
as  to  them  thereafter,  beyond  question. 

Admitted,  that  as  the  Trade  and  Tenures'  Acts  were  not  of  Provincial  framing, 
so  also  this  enactment  was  not  of  the  work  of  an  ordinarily  constituted  Provincial 
Legislature.  But  its  work  was  law ;  was  never  by  any  legislative  or  other  pbblic 
Body  in  the  Land,  complained  of,  as  wrong  in  this  behalf ;  is  treated  by  this  very 
Bill  as  right,  and  by  all  means  to  be  respected.  It  ought  to  be  respected ;  but 
while  respecting  the  rights  it  recognizes,  the  Legislature  cannot  ignore  the  fact  that 
there  are  other  rights  tSsides,  which  must  be  respected  equally. 

Nor  can  this  fuither  fact  be  ignored ;  that  legislation  of  the  Parliament  of  this 
Province  of  Canada  has  confirmed  the  principle  upon  which  the  legislation  of  the 
Imperial  Parliament  and  Special  Council  has  thus  proceeded.  I  speak  of  the  Acts 
of  the  8th  Vict,  chapter  42,  passed  in  1845,  and  liAh  Vict,  chajjter  49,  passed  in 
1849,  for  the  facilitating  of  voluntary  commutation  of  the  tenure  in  Seigniories  not 
held  by  the  Crown ;  and  by  the  Act  of  the  10th  and  11th  Vict,  chapter  111,  passed 
in  1847,  with  the  same  object,  for  the  Seigniories  of  the  Crown.  By  these  Acts, 
Seignior  and  Censitaire  are  empowered  to  commute  the  tenure  as  they  please ; 
to  agree  as  to  the  price,  and  then  freely  carry  out  their  bargain.  None  of  these 
Acts  hint  at  any  legal  limitation  of  their  right,  in  time  past,  to  contract  as  they  saw 
fit — whether  as  to  rate  of  cens  et  rentfis,  clauses  of  reserve,  or  otherwise.  They  are 
to  take  their  contracts  as  they  stand, — as  the  Courts  interpret  and  enforce  them, — 
and  are  to  treat  and  deal  freely  with  each  other,  for  the  redemption  of  their  rights 
so  established,  or  for  the  conversion  of  the  contracts  themselves  into  contracts  of  a 
character  better  suited  to  the  agp.  The  parties  are  men ;  who  have  outgrown  the 
tutor-authority— so  to  8j)eak— of  French  Uovemors  and  Intendants;  who  may  part 
with  or  acquire  land,  wild  or  cleared,  by  any  kind  of  contract  known  to  the  law, 
and  on  any  terms  they  please;  who  may  even  change  the  legal  incidents  of  ita 
tenure  (matter  though  these  are,  in  great  part  at  least,  of  public  law)  when  and  on 
what  terms  they  please. 

And  it  is  not  to  be  forgotten,  that  this  legislation  by  two  successive  Parliaments 
of  Canada,  was  legislation  subsequent  to,  and  (in  effect)  the  complement  of,  the 
Tenures'  commutation  enactments  of  the  Imperial  Parliament ;  legislation  in  their 
spirit;  confirmatory  of  their  view  as  to  the  relative  position  ana  rights  of  all  the 
parties  interested, — Crown,  Seigniors  and  Censitoires;  le^rislation,  which  throughout 
took  for  granted  all  that  absolute  pronrietary  right,  on  the  part  of  my  clients,  for 
which  I  here  contend;  which  nownere  implied,  ever  so  slightly,  that  trustee 
limitation  of  their  rights,  which  nevertheless  must  be  proved  in  order  to  the  defence 
ofthiiBilL 
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in  one  word,  from  the  cession  in  1760  to  thin  day,  by  the  Common  Public  Law 
of  the  British  Empire,  the  jurisprudeDce  of  the  Courts,  the  acts  of  the  Crown,  and 
the  legislation  of  Parliament,  Imperial  and  Provincial,  the  whole  system  of  inter- 
iieience  and  control,  of  the  French  rigime,  alike  as  to  Seignior  and  (Jeruitaire,  has 
been  set  aside  and  reversed.  The  antagonist  principle  has  been  unreservedly 
adopted  and  carried  out.  Men  have  been  free  to  make  and  modify  their  contracts 
as  tney  chose  3  to  sell,  buy,  grant,  take — deal  in  all  things  with  their  own — as  they 
might  see  fit.  Such  is  the  spirit  of  all  English  law  and  legislation,  whether  as  to 
lands  held  in  free  and  common  soccage,  or  en  franc  aUu,  or  under  the  obligations 
of  the  fi^  or  cenaive  tenures.  There  can  be  no  exception  to  the  rules,  that  make 
property  and  contract  sacred,  and  men  free  to  hold  the  one,  to  ixame  ana  give  efiect 
to  tne  other. 

Now,  under  all  theee  circumstances  of  this  present  case ;  doing  one's  best  to  put 
out  of  view  that  state  of  the  old  law  ot  France  on  which  I  have  insisted  as  the  true 
view  to  be  taken  oi  it, — the  tenor  and  character  of  the  old  grants  under  which  my 
clients  (those  of  them  who  hold  under  French  grants)  own  their  pro|)erty, — the  true 
intent  and  meaning  of  all  that  the  Kins  of  France  ever  did,  legislatively  or  other- 
wise, in  respect  of  those  giants  and  of  their  rights  under  thern, — and  the  jurispra- 
deuce  of  his  Courts,  as  &ing  all  that  down  to  the  cession  of  the  country  was  on 
these  matters  law ;  I  say,  putting  all  these  things,  to  the  utmost  of  one's  power,  out 
of  sight ;  doing  our  utmost  to  believe  that  there  once  was  a  time,  when — the 
country  being  governed  by  the  French  I^in^; — Seigniors  were  not  proprietors  in 
their  own  right,  but  trustees,  bound  to  grant  (neir  lands  on  some  terms  or  other,  as 
to  rate,  reserves,  or  what  not ;  need  I  ask,  whether  the  state  of  things  so  supposed 
to  have  then  prevailed,  is  the  state  of  things  that  prevails  now,  or  towards  which  in 
this  latter  half  ot  the  nineteenth  century  we  here  are  to  go  back  ?  Is  it  that,  in 
which  this  Legislature  can  declare  this  country  to  be,  or  towards  which  it  can  try 
to  carry  it  back  a  single  step  ?  Have  these  nmety-three  years'  prescription  done 
nothing  ?  Ninety-three  years,  during  which  all  kinds  of  property  nave  passed  from 
hand  to  hand,  under  all  kinds  of  contracts,  and  been  affected  in  all  kinds  of  ways 
known  to  the  law,  under  security  of  the  great  under-lyin^  maxim  of  all  English 
law,  written  or  unwritten,  that  none  shall  be  disseized  of  his  freehold,  or  abated  of 
any  his  claims  of  property  or  right,  otherwise  than  in  due  course  of  law.  Under 
the  English  Crown,'  and  by  English  jaw,  it  was  never  possible  to  pretend  to  put 
into  force  either  the  Arrit  of  1711,  or  that  of  1732,  of  tx>th  of  which  it  has  lately 
been  the  fashion  to  talk  so  much  and  so  inaccurately.  Attempted  in  the  case  of 
Guichaud  ys,  Jones,  the  attempt  failed ;  and  at  all  events  no  oqe,  I  feel  well 
assured,  will  venture  to  contend  that  a  sale  of  wild  land  is  null,  or  that  wild  land 
sold  is  escheated  de  pUin  droit  to  Her  Majesty.  Yet,  if  it  is  not,— if  the  Arrit  of 
1732  is  effete,  how  has  that  of  1711  escaped  the  like  fate  ?  For  ninety-three  years, 
there  has  been  no  machinery  to  effect  either  of  the  two  escheats  which  it  threate- 
ned ;  the  absolute  e^beat  of  the  unsettled  Seigniory ;  or  the  guo^t-escheat  and 
aftergrant  of  the  land^  part  of  a  Seigniory,  which  a  Seignior  might  have  refused  to 
grant.  During  all  this  period,  the  jurisprudence  of  all  our  Courts  has  maintained 
all  contracts,  whether  of  sale  or  grant,  and  at  whatever  rates.  During  all  this 
period,  the  action  of  the  Crown  and  Legislature  has  harmonized  with  that  of  the 
Courts ;  has  in  no  wise  contravened  their  decisions ;  on  the  contrary^  has  lent  all 
countenance  to  them ;  has  constantly  affirmed  their  principle,  the  principle  of  all 
British  law  and  rule, — that  in  a  British  country  men  are  men,  not  cnildren, — their 
property  their  own,  nbt  their  rulers',— their  contracts,  what  they  choose  to  make 
them,  not  what  their  rulers  may  choose  to  wish  to  have  them  made.  Can  it  be, 
that  now, — with  all  men's  position,  properties  and  rights,  determined  by  these 
ninety-three  years'  uniionrnity  of  precedent  and  rule, — it  is  seriouslv  proposed  to  go 
back  towards  a  fancied  former  state  of  things ;  to  take  up,  not  the  system  which 
prevailed  in  t711,  in  its  entirety,  but  merely  a  small  fraction  of  it,  or  rather  what  is 
wrongly  said  to  have  been  such  fraction  of  it, — ^for  (as  I  have  shown)  this  control- 
ling of  the  Seignior  was  in  those  days  more  of  a  pretence  than  of  a  reality ;  to 
take  up  just  so  much  of  it  as  shall  press  hardly,  unjustly,  on  a  small  class  of  the 
eommimity,  whose  misfortune  it  is  that  they  have  few  votes  and  little  influence ; 
and  in  so  doing,  to  ignore  all  that  far  larger  and  more  real  remainder  of  the  system, 
which  in  its  day  pressed  on  the  larger  class,  and  the  revival  of  which  against  that 
larger  class,  insanity  itself  would  lurdly  dream  of  ? 
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It  were  to  destroy  the  whole  fabric  of  the  relatione  between  man  and  man. 
All  the  relations  in  life  of  the  proprietor,  Seignior  or  Censitairey  are  predicated  on 
the  value  of  his  rights  of  property,  as  the  jurisprudence  of  the  Courts,  aulhoritaiive- 
ly  establishing  the  Jaw  of  the  land,  has  determined  and  guaranteed  them.  I  gave 
60  much  for  my  Seigniory,  borrowed  so  much  on  the  security  of  it,  bound  myself  in 
all  manner  of  ways  lo  all  manner  of  obligations  by  reason  of  hs  being  mine ;  be- 
cause I  knew  ihat  the  revenue  arising  from  the  cens  et  rentes  and  dues  stipulated  to 
accrue  on  the  granted  part  of  it,  amounted  to  so  much  ;  because  I  knew  that  the 
average  of  its  lods  et  vcrUes  came  to  so  much  more  5  because  I  knew  that  it  con- 
tained such  and  such  an  extent  of  ungranted  land,  of  certain  value,  and  from 
which  I  could  derive  eo  much. by  lumbering  on  it,  cultivating  it,  or  otherwise; 
because  I  knew  that  its  mills  yielded  so  much  revenue,  and  had  (attached  to  them) 
such  and  such  rights ;  because  1  knew  that  this  and  that  water  power  within  it, 
which  otherwise  might  have  competed  with  those  I  myself  should  use,  were  not 
the  property  of  the  Censiiaire  holaer  of  the  land  adjacent,  and  could  not  be  used  in 
competition  with  mine.  Another  bought  land  in  my  seigniory,  precisely  so  much 
below  what  otherwise  would  have  been  its  worth  ;  because  it  was  burthened  with 
a  certain  known  rate  of  cens  et  rentes;  because,  whenever  sold,  lods  et  rentes 
were  to  be  paid  upon  the  sale  ;  because  such  and  such  reeefves  in  favor  of  the 
Seignior  were  charged  upon  it;  because  the  valuable  water  power  in  front 
of  It  formed  no  part  of  ii.  Is  all  this  state  of  things  to  be  reversed  ?  Are  our 
respective  rights  and  obligations  to  be  legislatively  annulled  ?  -Is  the  property 
that  I  bought  because  it  was  valuable,  to  have  its  value  taken  from  it  ?  Are  rights 
that  another  did  not  buy, — rights  doubling,  trebling  the  value  of  the  property,  for 
which  he  paid  a  low  price  just  because  he  did  not  buy  them, — ^to  be  given  to  him, 
at  my  expense  7  And  is  tnis  to  be  done,  moreover,  notwithstanding  that  on  the 
faith  of  the  declared  law  o(  the  land  the  Crown  in  due  course  took  its  fifth  part  of 
the  high  price  that  I  so  paid,  nk  being  its  legal  right  upon  that  my  honest  purchase, 
— or  perhaps  even  sold  to  me  my  Seigniorv,  at  such  high  price,  as  being  the  honest 
value  of  the  rights  legally  attaching  to  it  ? 

I  refer  to  no  imaginary  cases.  The  Crown  does  take  its  Quint  on  the  sale  of 
every  Seigniory  ;  it  has — and  lately — sold  Seigniorial  pn>perty  at  the  value  predi- 
cated on  this  received  state  of  the  law,  which  is  now  threatened  with  legislative 
reversal. 

One  of  the  clients  for  whom  I  here  speak,  came  to  this  country  but  a  few  years 
since,  to  settle  and  invest  his  means  here.  Before  buying  the  Seigniory  which  at 
this  moment  (unfortunately  perhaps  for  him)  is  his  property,  he  took  advice — the 
best  professional  advice  to  be  obtained — as  to  the  nature  of  Seigniorial  property. 
The  Seigniory  he  thought  of  buying,  was  in  part  granted  at  rates  ranging  beyond 
the  maximum  now  talked  of,  and  in  great  part  was  wild,  ungmnted  land.  He  was 
advised,  of  course,  of  the  tenor  of  the  jurisprudence  of  our  Courts  ;  bought  at  the 
price  thereon  preificated ;  paid  the  Crown  the  fifth  part  of  that  price ;  the  Crown 
took  such  payment ;  and  this  Bill  now  threatens — I  dare  not  say  what  reduction  of 
the  value  of  his  property,  thus  bought  in  reliance  on  the  law,  thus  in  part  paid  for 
to  the  Crown. 

Another  of  my  clients  owns  a  Seigniory  on  which  there  was  not  (I  believe)  a 
settler  at  the  time  of  the  session  of  this  country  to  the  Crown  ;  a  Seigniory,  every 
Censitaire  of  which  holds  under  grants  of  later  date  than  the  days  of  the  French 
government,  and,  (as  matter  of  course,  I  might  say)  at  rates  exceeding—  most  of 
them  lar  exceeding — this  two  pence  currency  per  arpent,  which  by  some  wonderful 
arhhemetic  has  been  cyphered  out  to  represent  that  unknown  quantity,  the  undis- 
coverable  fixed  rate  of  the  olden  time.  He  was  the  purchaser  of  his  Seigniory  at 
Sheriff's  sale ;  and  the  Plaintifi  procecuting  the  sale  was  no  other  than  the  Crown. 
He  paid  the  Crown,  not  the  mere  Quinty  but  the  entire  purchase  money ;  and  that 
purchase  money  was  the  price — the  market  price —  of  these  high  rents,  which  this 
Bill  would  make  illegal.  The  Crown  took  that  price,  for  those  rents  ;  which,  as 
vendor,  it  most  surely  then  held  out  as  legal  rents.  This  Bill  threatens  that  buyer, 
with  something  little  short  of  the  destruction  of  the  value  of  the  property  which 
the  Crown  so  sold  him,  for  which  he  so  paid  the  Crown. 


71 

What  each  of  these  gentlemen  bought  and  paid  for,  they  are  not  to  be  allowed 
to  have.  No  Court  of  Law,  by  possibility,  could  be  brought  to  abridge  either  of 
them,  of  one  iota  of  the  rights  sought  to  be  taken  from  them.  But  it  is  proposed  to 
cut  down  those  rights  by  Act  of  Parliament ;  leaving  them — wronged,  impoverished 
losers  by  such  abridgment  of  their  legal  rights — to  [>ray  thereafter,  at  their  proper 
cost,  risk,  and  peril,  for  an  uncerteun,  insufficient,  illusory  shadow  of  a  so-called 
indemnity.  Is  this  justice  7  Is  this  law  ?  The  measure  of  right  to  be  meted  forth 
by  the  British  Crown,  to  British  subjects  ?  Can  such  a  measure  be  laid  before  the 
Crown  for  sanction?  Can  the  Ciown  give  it  the  name  and  force  of  law?  The  Crown 
cannot — ^will  not. 

I  have  characterized  this  measure,  as  one  that  cannot  possibly  be  defended  for 
an  ins'tant,  unless  ujpon  the  ground — which  I  have  proved  to  be  untenable — that 
my  clients  are  not  in  very  truth  proprietors,  but  public  trustees — so  in  default  that 
no  merry  should  be  shown  them  ;  as  a  measure  that  unsettles  their  contracts, 
abates  their  legal  rights,  despoils  them  in  great  part  of  their  property,  inflicts  upon 
them  loss  of  every  kind,  and  offers  them  no  indemnity,  but  such  as  is  a  very 
mockery  of  the  term.  And  to  prove  this,  I  proceed  now  to  take  up— and,  as  rapidly 
as  I  can,  to  comment  upon— the  leading  clauses  of  this  Bill. 

It  is  intituled  "  An  Act  to  define  Seigniorial  Rights  in  Lower  Canadb,  and  to 
**  facilitate  the  Redemption  thereof" ;  and  it  begins  by  declaring  that  it  is 'desirable, 
**  to  facilitate  the  commutation  of  lands  held  en  roture  in  the  seveial  Seigniories  of 
*'  Lower  Canada,  by  more  ample  and  effectual  legislative  provisions  than  are  now 
*'  in  force,'*  and  further,  "  to  define  the  Seigniorial  rights  to  which  such  lands  will 
^  in  future  be  subject,  and  to  restore,  in  so  f£ur  as  circumstances  will  allow,  all  such 
*'  legal  remedies  as  tne  CensUaire  formeily  possessed  against  all  encroachment  or 
"  exaction  on  the  part  of  the  Seignior,  as  well  as  those  ot  which  the  Seignior  could 
**  avail  himself  for  the  maintenance  of  his  rights."  Now  as  to  any  facilitating  of 
the  redemption  of  Seigniorial  rights,  I  have  not  a  word  to  say  against  it.  I  repeat, 
emphatically  and  sincerely,  that  I  am  here  to  say  no  word  against  any  redemption 
of  the  rights  of  Seigniors.  My  clients  are  anxious  to  have  their  property  relieved 
from  the  odium  of  an  unpopular  tenure :  and  would  rejoice,  as  citizens  and  as  pro* 
prietors,  to  see  it  change  its  form.  At  the  same  time,  it  is  not  their  business,— and 
speaking  as  I  here  do  for  them,  it  is  not  mine, — to  suggest  the  mode  in  which  this 
is  to  be  done.  The  proprietor  bas  no  right  to  urge  any  particular  mode  of  proce- 
dure as  that  by  which  (for  great  ends  of  public  policy)  the  form  and  character  of 
his  property  is  to  be  changed.  His  right  is  merely,  to  insist  that  the  change  be  not 
made  to  his  loss ;  that  for  what  the  public  take  from  him,  the  public  see  that  be  be 
indemnified.  Others  here  propose  a  change  of  the  tenure,  as  a  change  which  the 
public  interest  demands.  My  clients,  provided  only  that  they  be  indemnified, — 
that  their  rights,  before  being  abrogatea^  are  redeemed, — have  no  objection  to  ofl^er. 
Against  any  change  of  the  tenure,  on  this  principle  to  be  effected,  (no  matter  what 
the  machinery,)  they  do  not  desire  me  to  say — and  if  they  did,  I  would  not  say — a 
single  word.  But  when  it  is  proposed,  as  here  it  is,  to  define  Seigniorial  rights^ 
and  when,  besides  defining,  it  is  further  proposed  to  alter,  by  restoring — with  modi- 
fication always— one  knows  not  how  much  of  certain  alleged  provisiqns  of  old  laws 
admitted  not  now  to  be  law,  I  have  my  objections.  Define  my  clients'  rights  7 
They  are  not  doubtful.  The  tenor  of  their  titles  is  not  doubtful ;  the  tenor  of  their 
contracts  with  their  Censitairea  is  not  doubtfnl ;  the  law,  as  applicable  to  the  inler- 

5 rotation  and  enforcement  of  their  contracts,  is  not  doubtful.  There  is  nothing 
oubtful  about  the  matter.  The  very  mistaken  impression  that  has  assumed  the 
form  of  a  popular  doubt  as  to  the  matter,  is  not  doubtful ;  but  is  plainly,  clearly, 
an  impression  having  no  basis  of  fact  or  law  to  rest  upon.  And,  restore  m  part  the 
past  ?  The  past  never  is  restored.  Everything  changes,  onward.  The  further 
changes  we  have  to  make,  must  be — not  backward,  towards  the  past,  but— onward 
to  the  future.  If  every  document  which  has  been  laid  before  this  House  and  the 
country  do  not  utterly  deceive,  if  every  historical  authority  be  not  at  fault,  no  part 
ot  that  state  of  diings  which  prevailed  before  the  cession  of  this  country  to  the 
British  Crown,  and  which  that  cession  abrogated,  was  of  such  a  character  as  to 
make  it  possible  one  should  be  willing  (weie  it  possible)  to  go  back  to  it.  What 
we  have  to  do,  is  to  go  honestly  forward ;  fuither  amending,  in  the  spirit  of  the  age, 
the  state  of  things  we  have. 
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But  this  First  Section  of  this  Bill,  aa  it  proceeds  to  its  enacting  portion,  sarors 
only  of  retrogression,  not  at  all  of  progress.  It  proposes  to  repeal  the  two  Provin- 
cial Acts  of  1845  and  1849,  of  'which  I  spoke  a  few  moments  since,  for  the  lacili- 
tating  ol  the  optional  commutation  of  the  tenure.  And  the  Bill  contains  no  j^rovi- 
sion  in  any  of  its  afier  clauses,  for  the  facilitating  or  even  allowing  hereafter  of 
such  opiional  commutation,  by  mutual  consent  of  the  parties,  as  these  Acttt  provided 
for.  My  clients  regret  that  this  should  be  proposed.  These  Acts  provide  for 
voluntary  commutation,  by  mutual  agreement,  between  themselves  and  their 
Ctnsitaires.  Why  should  this  be  made  impossible  ?  Why  should  the  machinery 
for  commncalion,  which  the  existing  law  allows,  be  taken  away  ?  Is  this,  part  of  a 
Bill  to  facilitate  the  redemption  of  Seigniorial  rights  ?  To  that  end.  there  is 
needed  no  definiton  of  riffhts  that  by  law  are  clear,— no  restoration  of  forms  and 
modes  of  legal  process  mat  are  obsolete  and  forgotten, — no  repealing  of  statutes 
that  already  put  it  into  menV  power,  by  mutual  agreement,  to  effect  such  redemp- 
tion. Rights  must  be  taken  ets  they  are ;  their  redemption  on  terms  fair  to  both 
parties,  whether  ascertained  so  to  be  by  their  mutual  consent  or  otherwise,  must  be 
made  easy ;  those  legal  processes  and  those  only,  that  are  best  calculatea  to  etfect 
this  end,  and  are  suited  to  the  spirit  and  principles  of  the  age,  must  be  provided,  as 
the  means  by  which  it  is  to  take  effect. 

bo  much  for  the  First  Section  of  this  Bill. 

From  the  Second  to  the  Fifteenth  Sections,  it  is  taken  np  with  provisions  by 
which  it  is  proposed  to  regulate  the  matter  of  the  sub-granting  or  concession  of  tl^e 
lands  not  at  present  sub-granted,  in  the  Seigniories. 

The  Second  Section  provides : — 

*'  II.  That  from  and  after  the  passing  of  this  Act,  all  and  every  the  judicial 
'^  powers  and  authority  vested  in  and  granted  to  the  Governor  and  the  Intendant  of 
"  New  France  or  Canada,  by  iheArtH  of  His  moat  Christian  Maiesty,the  King  of 
"  France,  dated  at  Marly,  the  6th  of  July,  1711,  in  relation  to  lands  in  New  France 
*^  or  Canada  aforesaid,  conceded  in  Seigniories,  and  by  any  laws  in  force  in  Ca- 
"  nada  at  the  time  of  the  cession  of  the  country  to  Great  Britain,  shall  and  may  be 
'*  exercised  by  ihe  Superior  Court  of  Lower  Canada,  and  by  the  Judges  of  the 
"  said  Court,  or  by  the  Circuit  Courts,  due  regard  being  had  to  the  extensions, 
'^  restrictions  and  modifications  of  the  said  judicial  powers  and  authority  made  by 
'*  this  Act" 

That  is  to  say,  all  these  powers,  be  they  what  they  may,  are  vested  not 
merely  in  the  Superior  Court,  but  in  each  individual  Judge  thereof  and  also  in 
every  singlis  Judge  of  the  Circuit  Court.  The  phrases  used  are  "  the  Judges"  of 
the  Superior  Court,  and  '^the  Circuit  Courts;''  but  it  will  be  seen  presently,  that 
the  summary  procedure  contemplated  may  be  taken  before  any  one  Judge  of  the 
Superior  Court,  and  therefore  never  would  be  taken  before  the  two  or  three  Judges 
who  alone  can  form  n  quorum  of  that  Court  itself;  and  the  Circuit  Court  existing 
for  Lower  Canada,  (as  I  need  not  say,  except  for  the  information  of  gentlemen  from 
Upper  Canada  not  conversant  with  our  system,)  though  nominally  a  Court  consist- 
ing of  several  Judges,  never  sits  as  such, — ^but  must  always  sit  and  act  as  a  Court 
of  one  Judge  only.  The  proposal  is,  to  vest  all  the  po^vers  as  to  all  land  conceded 
en  fief,  that  were  ever  vested  in  the  Governor  and  Intendant  together,  that  is  to  say, 
in  the  two  ofRcers  of  the  French  Crown  who  together  emb^ied  all  its  despotic 
authority,  the  one  the  head  of  its  militar]^  and  state  executive,  the  other  its  highest 
civil,  financial,  police  and  judicial  functionary, — to  vest  all  these  powers,  I  say,  in 
any  and  every  single  Judge  in  Lower  Canada,  whether  of  the  Superior  or  Circuit 
Court.  I  venture  to  express  the  opinion,  that  this  is  not  to  restore  the  past.  The 
ArritSf  one  after  another,  show  that  the  Intendants  jealously  guarded  from  all 
encroachment  by  inferior  Judges,  the  high  powers  vested  in  themselves, — much 
more  those  yet  higher  powers  entrusted  only  to  the  Governors  and  themselves 
acting  conjomtly.  These  were  powers  far  transcending  any  mere  judicial  autho- 
rity. The  Intendant — absolute  Chancellor,  Chief  Justice,  and  what  not,  as  he 
was— could  not  himself  exercise  them  alone ;  any  more  than  the  Governor.  No- 
thing short  of  the  direct  interference  of  the  whole  embodied  absolutism  of  the 
French  King,  could  put  them  into  operation.    And  yet  it  is  proposed— calling  them 
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tothatend^  "judicial  powers"  as  in  truth  they  were  not— to  place  them  in  the 
hands  of  every  single  Judge  of  the  Circuit  Court;  of  every  incumbent  of  a  judicial 
office^  the  qualification  for  which  is  five  years'  standing  at  the  Bar,  and  a  willing- 
ness to  accept  a  judicial  position  of  inadequate  emolument  and  not  of  the  higher 
grade ;  for  without  meanmg  the  slightest  disrespect  to  the  gentlemen  who  hold 
that  position, — and  I  have  the  highest  respect  for  everyone  of  them,' and  only  regret 
that  the  emolument  and  rank  of  their  position  are  not  more  in  accordance  wiih 
what  1  believe  to  be  their  personal  deserts, — it  yet  is  an  indispoti.ble  fact,  that  the 
jurisdiction  entrusted  to  them  is  the  inferior  jurisdiction  only,  of  the  country.  Under 
this  clause,  as  worded,  I  do  not  see  but  that  any  one  of  these  gentlemen  might 
decree  the  escheat  to  the  Crown,  of  an  entire  Seigniory ;  and  ceitainly  the  high 
power — ^half  state,  half  judicial — to  escheat  and  grant  away  Seigniories  piecemeal, 
IS  meant  to  be  conlerred  on  each  of  them.  Again  I  say,  there  is  not  here  any 
restoring  of  any  feature  of  the  past. 

Indeed^  the  concluding  words  of  the  Section  make  it  clear  that  no  restoration  is 
meant ;  for  it  is  there  said  that  this  power  is  only  to  be  exercised,  ''  regard  being 
**  had  to  the  extensions,  restrictions,  and  modifications  of  the  said  judicial  powers 
"  and  authority  made  by  this  Act.*'  Not  merely  are  they  to  be  exercised  by  any  one 
of  a  score  or  more  of  functionaries,  in  place  of  being  exclusively  the  function  of  two 
acting  together;  not  only  are  they  to  devolve  on  functionaries  of  a  rank  less 
elevated ;  but  they  are  not  to  be  exercised  as  of  old,  at  all.  They  are  to  be 
extended,  restricted  and  modified, — to  be  converted  into  other  powers;  and  then, 
and  then  only,  put  into  force, — new  powers,  by  new  machinery,  to  new  ends. 

I  read  the  next  Section,  as  the  first  of  those  clauses  that  together  set  forth  the 
extent  and  nature  of  these  innovations,  which  it  is  proposed  to  make,  under  color 
of  a  restoration  of  the  past. 

<*  III.  And  in  order  to  facilitate  the  exercise  of  the  said  judicial  powers  and 
"  authority — Be  it  enacted,  That  no  Seignior  shall  hereafter  concede  to  any  one 
**  individual  any  extent  of  wild  land,  exceeding  120  superficial  arpents,  otherwise 
**  than  by  two  or  more  separate  deeas  of  concession,  bearing  date  at  least  two  years 
"  from  each  other,  or  unless  the  excess  over  the  said  quantity  of  120  arpents  be 
**  conceded  to  the  father,  mother  or  tutor  for  the  use  of  one  or  more  minor  children ; 
'<  and  in  the  latter  case,  the  extent  of  land  conceded  for  each  such  minor  shall  not 
^V exceed  120  superficial  arpents,  and  the  minor  in  favor  of  whom  each  concession 
'<  shall  be  made,  shall  be  namedf  in  the  deed  of  concession." 

That  thifl  Honorable  House  may  understand  the  meaning  of  these  words  "wild 
land,"  as  they  here  occur,  I  must  beg  its  attention  to  the  Eighty -ninth  Section, 
nearly  the  last  Section  of  the  Bill,  and  one  of  its  Interpretation  clauses.  It  is 
thereoy  provided : — 

**  LXXXIX.  The  words  *  wild  lands,'  or  '  wild  land,'  whenever  they  occur  in 
**  this  Act,  shall  be  construed  to  apply  not  only  to  all  wood  lands  or  lands  other- 
^*  wise  in  their  natural  state,  but  also  to  all  land  in  part  settled  or  cleared,  or  other- 
**  wise  improved  by  any  other  person  than  the  Seignior  of  the  censive  within  which 
'<  such  land  shall  lie^  if  such  land  so  settled,  or  in  part  cleared  or  improved,  be  not 
'*  yet  conceded." 

In  other  words,  supposing  any  land  in  a  Seigniory,  not  theretofore  sub-granted 
by  the  Sei^ior,  to  be  partly  settled  or  cleared,  or  otherwise  improved ;  if  this  have 
been  done  by  any  one  out  the  Seignior,  or  a  party  acting  at  his  instance  and  for 
him, — for  I  take  it  for  granted,  that  it  is  not  meant  by  the  words  used,  to  require 
that  he  should  himself  have  been  the  clearing  settler, — such  land  is  to  be  considered 
**wild  land,"  within  the  meaning  of  this  Bill.  But  need  I  go  into  argument,  to 
show  that  no  such  idea  as  this  was  entertained  in  1718,  when  the  French  King 
limited  the  obligation  of  the  Seminary  of  Montreal  to  concede  at  a  certain  rate,  to 
wild  land,  ("  en  bois  c?€6oi*/,"--land  in  forest)  and  expressly  saved  their  right  to 
deal  as  they  would  with  any  land,  a  fourth  part  of  which  should  be  cleared  ("  doni 
il  y  aura  an  quart  de  difriche'*)  no  matter  by  whom  or  how  ?  Or,  in  1730,  when  . 
Messrs.  Beauharnois  and  Hocquart,  writing  in  a  spirit  of  hostility  to  Uie  Seigniors, 
(see  page  22  of  the  Fourth  Yoiume  laid  before  this  House,}  proposed  to  let  them 
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take  the  full  advantage  of  all  clearings,  and  of  all  natural  meadows,  (}^de9  dtfriclu* 
ments  et  des  prairies  nalureUeSy^)  wherever  to  be  found  within  their  Seigniories  ? 
Or  in  1735,  when  the  King  expressly  refused  to  tie  down  the  Seminary  ever  so 
loosely,  to  any  usual  rate  that  should  limit  their  right  to  take  advantage  of  whatever, 
lor  any  cause,  might  be  the  reasonable  excess  of  value  of  one  lot  of  land  over 
another  ?  Is  it  a  revival  of  old  law,  or  a  mocking  play  upon  old  words,  that  is 
intended,  when  it  is  said, — first,  that  wild  land  is  to  he  granted  in  such  and  such 
quantities  only, — and  then,  that  these  words  "  wild  lancr'  are  to  be  held  to  mean — 
not  wild  laud,  but  any  cleared  land  which  the  Seignior  may  not  have  sub-granted 
and  may  not  have  cleared  himself  ?  If  the  land  be  not  wild,  and  belong  to  the 
Seignior,  what  matter  by  whom  it  was  cleared  t  Whether  it  be  wild  or  not, 
whether  it  be  his  or  not,  are  questions  to  be  determined  at  Common  Law,  not  by 
Act  ol  Parliament.  To  say  by  Act  of  Parliament,  that  land  shall  be  called  wild, 
and  held  not  the  Seignior's  property,  because  it  was  cleared  by  some  one  else,  and 
has  not  been  by  hitn^the  Seignior  alienated,  is  to  declare  the  thing  that  is  not ;  to 
enact  the  thing  that  cannot  be. 

So  interpreting  these  words,  however,  this  Third  Section  which  I  have  read 
proposes  to  declare,  that  such  '*  wild  land"  (cleared  or  not)  shall  never  be  granted 
in  quantities  exceeding  one  hundred  and  twenty  arpents,  unless  it  be  to  some  father, 
mother,  or  tutor,  on  behalf  of  minor  childreiL  That  is  to  say,  man  or  woman  with 
any  number  of  children  on  their  hands,  of  a  day  old  or  upwards,  may  get  their  five, 
six,  seven,  or  more,  hundred  arpents.  The  man  without  children  may  not  get  more 
than  his  one  hundred  and  twenty.  As  though — I  say  nothing  of  the  wide  door  to 
fraud  which  such  a  provision  opens — the  man  burthened  with  a  large  family  of  small 
children  could  clear  land  faster  than  the  man  without  Or  as  though,  in  these 
days,  he  were  to  be  rewarded  by  the  State,  as  for  public  service  rendered. 

The  Fourth  Section  proceeds  thus  :— 

<<  IV.  No  Seignior  shall  hereafter  concede  any  wild  land,  of  a  less  extent  than 
''  40  superficial  arpents,  unless  such  concession  be  made  for  a  town  or  village  lot, 
'*  or  a  site  for  building  a  mill  or  other  manufacturing  establishment  {autre  ti5tn«) 
'<  or  unless  the  said  land  be  so  circumscribed  or  situated  as  to  prevent  its  being 
^'  otherwise  conceded  than  in  less  quantity  than  40  super. icial  arpents." 

• 

Both  these  limitations  of  quantity  (maximum  and  minimum  alike)  are  strange 
to  the  old  law  ot  the  country.  Take  the  four  grants  of  Seigniories,  of  date 
from  1713  lo  1727,  by  which  the  Governor  and  Intendant  sought  to  tie  down 
the  Seignior  most  tightly  as  to  the  terms  on  which  he  was  to  sub-grant,  (the  King 
the  while  undoing  what  they  so  sought  to  do,)  and  what  limitations  do  we  find  ? 
You  shall  concede,  said  they,  at  such  and  such  a  fate  per  arpent  of  frontage  by  so 
many  arpents  in  aepth  :  but  no  word  was  said  as  to  the  whole  size  of  the  conces- 
sion ;  no  requirement  thought  of,  that  it  should  not  as  a  whole  contain  more  than 
a  hundred  and  twenty  arpents  nor  less  than  forty.  Among  the  grants  en  censive 
which  I  have  had  occasion  to  remark  upon,  was  one  (  it  may  t)e  remembered)  of 
1674,  by  the  Jesuit  fathers,  ot  forty  arpents  by  forty.  At  all  times,  grants 
were  made  freely,  of  all  possible  dimensions.  No  law  or  Arret  ever  proposed 
in  this  respect  to  regulate  or  limit  them.  It  is  proposed  at  last  to  do  so  ;  to  do 
so,  by  provisions  that  every  where  leave  all  possible  room  for  fraudulent 
evasion  oy  grantor  or  grantee,  or  both,  and  all  possible  latitude  for  the  discretion 
(or  indiscretion,  as  the  case  may  be)  of  the  one  Judge  by  whom  all  disputes 
about  them  are,  summarily  and  without  appeal,  to  be  adjudged  upon. 

But  I  proceed  to  the  Fifth  and  Sixth  Sections  ;  which  read  thus  : — 

<^  V.  No  Seignior  shall  establish  by  any  Deed  or  Contract  of  Concession,  on 
^*  any  wild  lands  which  shall  herealter  be  conceded,  any  rights,  charges,  condi- 
''  tions,  or  reservations  other  than  that  of  having  the  land  surveyed  and  bounded  at 
'<  the  expense  of  the  cxmcessionaire, -—of  keeping  house  and  home  on  the  land  so 
*'  conceded,  within  a  year  from  the  date  of  the  Deed  of  Concession,  and  of  pay- 
*^  ment  by  the  concessionnaire  of  an  annual  rent  not  exceeding  in  any  case  the  sum 
*  *  ol  pence  currency  lor  every  superficial  arpent  of  the  land  conceded. 
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^^  VI.  All  such  concessions  shall  be  made  in  the  terms  of  the  form  A  annexed 
'^  to  this  Act,  or  in  terms  of  like  import,  and  shall  have  the  effect  ipso  facto  of 
**  changing  the  tenure  of  the  land  therein  mentioned,  into  franc  aleu  joiurier,  and 
''  of  freeing  it  for  ever  from  all  seigniorial  rights  and  all  other  charges,  except  the 
**  annual  rent  mentioned  in  the  section  imniediatel}^  precedmg  this  section ;  which 
*^  said  rent  shall  be  considered,  ibr  ail  legal  purposes,  as  a  constituted  rent  (rente 
"  constituee)  redeemable  at  any  time,  representing  the  value  of  the  immoveable 
**  charged  therewith,  and  carrying  with  it  the  privileges  ofbaiUewr  defonds,^* 

Again  I  read  clauses  of  innovatory  legislation.  There  never  was  law  in  force 
in  the  days  of  the  French  Grovernroent,  that  thus  limited  the  conditions,  which  the 
Seignior  might  put  into  his  grants,  if  the  Censitaire  were  willing  to  have  them 
there.  So  lar  from  it,  the  Seignior  by  the  terms  of  his  own  grant  was  commonly 
obliged  to  insert  a  number  of  other  conditions  limitative  of  his  Ctnsitaire^s  rights. 
As  to  his  own  power  of  inserting  more  than  he  was  so  obliged  to  stipulate,  there 
can  be  no  question.  I,  ofcouse,  do  not  mean  to  say  that  the  public  law  of  the  land 
at  the  present  day  will  allow  the  stipulating  of  conditions  ol  a  servile  character^  or 
otherwise  inconsistent  with  what  is  held  to  be  public  right ;  nor  indeed,  that  stipu- 
lations ever  conld  be  made,  in  contraveniion  ot  whatsoever  might  for  the  time  be 
held  as  public  law.  But  for  practical  purposes,  such  restrictions  on  the  right  of  the 
Seignior  to  stipulate  on  his  own  behalf  in  hid  concession  deeds,  was  in  former  days 
next  to  nothing ;  and  is  still  but  slight.  Within  the  limits  allowed  by  the  Public 
Law,  which  limits  are  tolerably  wide.  Seigniors  and  Censilaires  are  in  law  masters 
to  do  as  they  will  in  the  framing  of  their  deeds.  For  the  first  time,  it  is  here  pro- 
tiosed  to  declare  that  they  shall  be  so  no  longer  ;  that  the  Seignior,  proprietor  as  he 
IS,  shall  be  told  not  merely  that  he  may  not  grant  any  more  than  so  much  nor  less 
than  so  much,  but  that  he  must  grant  this  prescribed  qua  tity  on  no  other  than  cer- 
tain prescribed  conditions, — the  same  probably  not  being  those  which  by  the  terms 
of  his  grant  he  has  heretofore  been  required  to  stipulate,  whether  he  would  or  not, — 
and  lastly,  that  he  is  to  do  all  this,  at  a  prescribed  price  in  the  shape  of  a  yearly 
rent— the  amountof  which  is  in  this  Bill,  as  it  yet  stands,  left  in  blank !  The  quan- 
tities in  which,  the  conditions  on  which,  I  mu»t  alienate  my  land,  I  am  told;  but 
the  price  I  am  not  yet  told.  It  is  not  yet  determined,  1  suppose ;  but  the  blank  is 
hatirically  significant  of  an  intention  not  to  let  it  be  extravagantly  high. 

One  word  of  comparison  between  this  proposal  of  a  fixed  rate — amount  un- 
known— with  lliat  of  M.  Haudot  in  1707  for  something  of  the  same  sort,  and  which 
the  King  of  France  would  not  sanction.  When  Raudot  proposed  to  compel  Seigniois 
10  giant  at  a  rate  that  should  be  low,  it  was  on  the  full  understanding  that  the  land 
wa^i  so  to  bo  granted  subject  to  the  right  of  lads  et  ventes.  This  is  not  here  to  be 
the  case.  And  the  difierence  is  material ;  for  upon  grants  cft  censiveBuch  as  Raudot 
contemplated,  the  lower  the  cens,  the  higher  would  the  lods  be.  If  the  land  be 
burthened  with  rent  to  its  full  value,  so  as  to  yield  no  surplus  profit  to  the  holder,  it 
will  be  worth  nothing,  will  sell  for  nothing,  will  yield  no  lods.  If  on  the  other  hand, 
the  rent  be  small,  the  land  at  once  becomes  worth  much,  sells  readily  at  a  fair 
price,  yields  a  fair  return  to  the  Seignior  in  the  shape  of  lods,  Raudot  proposed  to 
take  away  on  the  one  hand ;  but  also  at  the  same  time  to  give  on  the  other.  This  Bill 
proposes  that  the  rent  shall  be  a  certain  sum  of  mooey, — a  blank  sum,  small 
enough  of  course, — and  thnt  the  land  shall  be  held  en  franc  aleu,  that  is  to  say,  by 
a  tenure  that  shall  yield  no  lods  at  all.  Raudot's  proposal,  as  we  have  seen,  was 
too  much  an  invasion  of  the  right  of  property,  to  be  acted  on  in  those  days.  Is  this 
proposal  one  to  be  acted  on  in  these  ? 

I  look,  too,  at  the  form  of  the  deed  which  the  Seignior  is  to  give, — annexed  to 
this  Bill.  And  I  find  that  as  a  thing  of  course  it  requires  of  him  as  grantor,  unre- 
servedly to  guarantee  to  the  grantee  the  auiet  possession  of  his  grant.  As  grantor, 
I  am  not  to  get  the  value  of  the  land  1  grant.  My  price  for  my  land,  the  law 
is  to  limit.  Dut  my  liability,  as  having  granted  it,  the  law  is  to  leave  unlimited. 
Tied  down  as  to  quantity,  and  conditions,  and  price, — not  myself  alienating  my 
land, — in  fact  having  it  taken  from  me,— I  am  to  be  just  as  unreservedly  liable  to 
the  man  who  takes  it  from  me,  if  he  is  troubled  in  his  possession,  as  though  I  had 
sold  or  granted  it  to  him  for  a  fair  value^  of  my  own  iree  will.  And,  as  if  to  keep 
up  throughout,  the  style  of  satire  in  which  the  whole  is  drawn,  my  rent,  (of  blank 
amoimt,)  I  am  told,  is  to  be  '*  considered  for  all  le^l  purposes  as  a  constituted 
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'^  rent  (renU  eongUtitie)  redeemable  at  any  tlme^  representiog  the  Talae  of  the' 
*'  immoveable  charged  there  with.''    It  is  to  be  conndend  to  represent  efioh  Talae. 
Why  is  it  not  to  do  so?    Why  am  I  not  to  have  that  value?    My  predeoaesoci  had 
it^  under  the  French  Crown.    My  right  is^  to  have  it  now. 

Once  more  I  say ;  clauses  like  these  could  not  have  entered  into  the  mind  of 
man,  unless  by  reason  of  ihe  doctrine,  in  all  its  length  and  breadth  and  falness, 
that  the  Seigniors  are  wrong-doing  trustees,  to  whom  no  mercy  is  to  be  shown. 
That  doctrine  disproved,— and  disproved  it  is^^these  clauses,  one  and  all,  admitof 
no  word  of  defence  or  apology. 

But  there  is  more  to  come.    The  Seventh  and  Eighth  Sections  read: — 

*^  VII.  All  sales^  concessions,  agreements  or  stipulations  hereafter  made^ 
''  contrary  to  the  preceding  provisions,  shall  be  null  and  of  none  efiect. 

<<  VIII.  Every  Seignior  who  shall  receive,  directly  or  indirectly,  any  sum  of 
**  money  or  any  other  valuable  thing  as  and  tor  the  price  or  consideration  of  the 
*^  concession  of  a  quantity  of  wild  and  unimproved  land,  over  apd  above  the  annual 
'^  rents  and  does,  or  over  and  above  the  capital  they  represent,  shall  repay  such 
*^  surplus  to  the  party  who  shall  have  so  paid  or  given  the  same,  or  to  his  repreaen- 
<^  tatives ;  and  any  person  who  shall  so  pay  or  give  any  sun  of  money  or  an}r  other 
^  valuable  thing,  shall  have  an  action  lor  the  recovery  thereof  with  costs  in  any 
"  Court  of  competent  jurisdiction." 

Again,  no  restoration  of  anything  that  was  law  before  the  cession.  The  one 
nullity  in  those  days  ever  thought  of,  as  I  have  shewn,  was  that  threatened  by  the 
Jrrli  of  1732,— the  nullity  of  every  sale  of  wild  lands,  by  Centiiavrt  or  Seignior. 
The  sale  of  land  not  absolutely  wild, — the  grant  of  land,  in  any  state,  at  high  rates 
or  under  onerous  charges, — were  never  threatened  with  nullity:  There  was  one 
remedy  and  but  one,  for  the  one  complaint  that  the  Censilaire  might  make ;  and 
that  remedy  was  by  appeal  to  the  Governor  and  Intendant,  and  the  obtaining  from 
them  of  the  concession,  which  the  arbitrary  will  of  the  Kinff  had  committed  to  them 
(on  such  complaint  made,  and  not  otherwise)  the  right  of  granting.  But  by  this 
threatened  legislation,  I  am  told  the  size  of  the  grants  I  am  to  make  ;  they  are 
neither  to  be  too  large  nor  too  small ;  all  freedom  as  to  conditions  and  pnce  of  grant, 
is  taken  from  me ;  and  if  any  man  for  any  cause  agree  to  let  me  have  the  advantage 
of  other  and  to  my  mind  better  terms  of  any  sort,  such  agreement — no  matter  how 
freely  made — is  to  be  *<  null  and  of  none  effect"  I  cannot  bind  him  to  his  word. 
He  cannot  bind  himself.  Nay,  in  the  case,  even,  of  his  having  given  me  any  kind 
of  consideration  whatsoever,  to  induce  me  to  prefer  him  to  another,  for  any  lot  that 
may  chance  to  have  been  particularly  in  demand,  I  must  give  it  back  to  him,  or  his 
representatives,  whenever  he  or  they  shall  see  fit  to  ask  me  so  to  do.  There  is 
such  a  thing  as  immoral  legislation;  and,  as  one  instance  of  it,  I  must  say  that  the 
law  that  wantonly  enables  men  of  full  age  and  sound  mind  to  unsay  their  word,  to 
get  back  what  they  may  have  freely  given,  or  keep  what  they  may  have  agreed  to 
give,  for  that  which  at  the  time  was  an  honest  consideration,  is  not  moral.  Tht 
Ted9  we  have  of  such  law,  the  better. 

I  proceed  to  the  Ninth  Section  : — 

^  IX.  Every  Seignior  who  possesses  within  his  censive  any  wild  lands,  shaV  be 
^*  entitled  to  dismember  from  such  wild  lands  and  to  preserve  for  his  own  private 
<'  use,  without  being  obliged  to  concede  any  part  thereof^  a  domain  which  shall  not 
'<  consist  of  more  than  superficial  arperits  ;  Provided  always,  that  Seigniors 

"  who  have  already  domains  whhin  their  censives,  intended  for  their  private  use,  of 
"  the  said  quantity  of  arpents  or  more,  shall  not  have  the  right  of  reserv- 

"  ing  for  such  use  any  part  of  the  wild  and  unconceded  lands  in  the  same  censive  ; 
<'  and  that  Seigniors  whose  domains  already  reserved  for  their  private  use,  are 
"  under  the  said  quantity  of  arpents,  shall  have  the  riaht  to  reserve  only 

«  30  much  of  the  wild  lands  in  the  said  cmnvt  as  will  complete  me  said  quantity  of 
**  arpents." 


77 

Ixmoration,  still. — The  old  law  of  the  Feudal  Tenure,  as  we  have  seen,  required 
the  graatee  of  land  en  fief  io  keep  such  laud  himself.  Every  permission  to  sub-grant 
was  a  relaxation  of  the  rule.  And  that  relaxation  was  carried  in  Canada  to  its  utmost 
length,  by  the  Arrit  of  Marly ;  under  which  the  granting  ol  land  was  not  merely 
permitted,  but  in  general  terms,  and  without  specification  of  any  particular  extent  of 
reservable  domain,  directed.  But  there  could  have  been,  at  the  time  ot  the  framing 
of  this  Arret  J  no  idea  of  preventing  a  Seignior  from  reserving  any  extent  of  domain, 
no  matter  what,  that  he  could  make  use  of.  When  the  King  granted  a  Seigoiory 
of  six  leagues  square,  to  noblemen  of  high  rank, — as  for  instance,  he  did  Beauhar- 
nois, — was  it  to  oe  supposed  that  the  Marc^uis  de  Beauhamoia,  the  Governor  of  the 
country,  and  his  brotner,  men  of  their  position  and  pretensions,  were  meant  to  be 
limited  to  a  blank  number  oi  arpents  for  their  domain  ?  Never.  And  the  grantees 
of  Seigniories  were,  in  the  great  majority  of  instances,  men  of  mark  and  consequence ; 
many  were  of  noble  family ;  many  were  to  be  rewarded  for  valuable  service  ren- 
dered ;  many  rendered  special  service  as  a  consideration  for  their  grants ;  some 
had  their  Seigniories  (the  Comtis  of  St.  Laurent  and  D'Orsainville,  and  the  Baroti" 
neries  of  Portneuf  and  Longueuil,  for  example)  so  specially  ennobled  as  to  give 
rank  to  .their  owners  in  the  peerage  of  France  itself;  as  a  oody,  all  were  meant  to 
be  the  nobles  of  New  France.  Was  it  ever  meant  to  say  to  them,  that  they  must 
not  hold  and  use  for  themselves,  more  than  some  fixed  maximun  fraction  of  the  vast 
grants  of  land,  which  by  its  letters  patent  the  Crown  gave  them  in  full  property  for 
ever  ?  The  Arret  of  Marly  could  have  meant  to  threaten  no  more  than  this ;  you 
are  not  to  keep  these  grants  wild  and  unused  in  youi  own  hands  so  as  lo  stop 
the  clearing  of  the  country ;  the  King's  object  being  to  ^et  the  country  cleared,  he 
enjoins  on  you  that  you  sub-grant  it  to  settlers,  as  occasion  shall  lequKC,  in  consi- 
deration of  dues  to  be  stipulated,  and  without  insisting  upon  what  under  the  circum- 
stances the  King  does  not  choose  that  intending  settlers  be  required  to  give — payment 
of  money  in  advance.  When  the  King  said  this,  he  said  all  that  he  meant  to  say  ; 
more  than  he  meant  to  have  carried  out.  The  enforcement  of  the  order  was  left  to 
the  two  highest  functionaries  in  the  country ;  necessarily  with  the  widest  range  of 
discretion  as  to  such  enforcement;  and  we  know  that  they  were  never  indisposed 
to  enlarge  that  range. 

Practically,  I  repeat,  no  Seignior's  domain  was  ever  limited. 

But  now,  it  is  proposed  (under  pretext  always  of  restoring  the  old  state  of 
tbinffs)  to  fix  upon  some  blank  number  of  arpents,  as  such  limit ;  to  tell  the  des- 
ceodanls  and  representatives  of  these  proprietors  of  the  old  time, — proprietors,  many 
of  them,  under  titles  that  only  did  not  quite  invest  them  with  sovereign  prerogatives 
within  the  limits  of  their  properties, — that  they  are  not  to  retain  more  than  so  many 
arpents  for  themselves,  the  number  not  known,  but  sure  not  to  be  extravagant ;  and 
that  they  must  part  with  all  the  rest,  to  whom,  on  such  terms,  at  such  prices,  as  the 
Legislature — no,  I  ought  not  to  say  the  Legislature — as  any  one  Judge  of  the  Supe- 
rior Court  or  Circuit  Court  shall  determine. 

Let  us  see,  then,  what  are  to  be  the  prerogatives  of  such  Judge,  in  this  pro- 
posed new  capacity,  as  representing  the  Governor  and  the  Intendant  of  the  days  of 
Freoch  absolutism.    They  are  rather  high. 

The  Tenth  and  Eleventh  sections  read : — 

'<  X.  Any  person  whoy  after  the  passing  of  this  Act,  shall  have  called  upon  the 
"  Seignior  of^any  Seigniory  whatsoever  to  concede  to  him  or  to  his  minor  child;  a 
*^  lot  of  land  forming  part  of  the  wild  and  unconceded  lands  of  such  Seigniory,  may, 
'*  if  the  Seignior  so  called  upon  refuse  or  neglect  to  concede  such  lot  of  land,  sum- 
"  mon  and  sue  such  Seignior  by  action  or  demand  in  the  form  of  a  declaratory 
''  petition,  (requite  libeUie)  in  the  Superior  Couit,  or  before  any  one  of  the  Judges 
"  thereof  sitting  in  the  District,  or  in  the  Circuit  Court  sitting  in  the  Circuit,  in 
'^  which  such  lot  of  land  is  situate,  for  the  purpose  of  obliging  such  Seignior  to  con-* 
**  cede  the  same. 

"  XI.  Whenever  the  Sei^ior  shall  have  no  domicile  in  the  Sei^iory  in  which 
'*  90ch  concession  is  demanded,  the  writ  of  summons  and  the  petition  thereunto 
''  annexed  shall  be  served  upon  his  agent,  or  upon  the  person  charged  with  the 
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*'  collection  of  the  rents  of  the  said  Seigniory ;  and  if  there  be  no  such  agent  or  no 
"  such  person  having  his  domicile  in  the  Seigniory,  the  service  of  the  writ  of  sum- 
"  mens  and  of  the  petition  thereunto  annexed,  shall  be  made  by  po:«ting  on  the 
'*  door  of  the  place  appointed  for  the  receipt  of  the  seigniorial  rents,  for  the  year 
**  next  preceding  such  service,  a  duly  certified  copy  of  such  writ  ol  summons  and 
"  of  the  petition  thereunto  annexed." 

I  see  nothing  as  to  the  length  of  time  to  elapse  between  the  service  or  posting 
of  this  petition  and  its  presentation  to  the  Judge.  I  suppose  it  is  intended,  there- 
fore, that  it  shall  be  the  usual  length  of  time  allowed  for  return  of  a  summons.  This 
in  the  Superior  Court  is  ten  days,  with  an  allowance  for  the  number  of  leagues 
to  be  travelled ;  and  in  the  Circuit  Court  five  days,  with  a  like  allowance.  That 
is  to  say,  within  Irom  iive  to  ten,  or  at  most  twenty  days,  by  a  summons  that  need 
not  be  personal,  nor  even  a  summons  made  at  his  domicile, — of  the  issue  of  which 
he  may  often  not  be  made  aware, — every  Seignior  may  be  summoned  to  answer  for 
"himself,  on  this  matter,  (the  refusal  to  concede  his  own  land  to  "  any  person^^ — 
vagabond,  stranger,  alien,  no  matter  who — or  to  any  *f  minor  child  "  of  such  person — 
boy  or  girl,  no  matter  how  young,)  and  this  before  the  Judge  whom  such  person  may 
select ;  and  the  affair,  as  the  next  Section  of  the  Bill  advises  us,  is  then  to  be 
"  determined  in  a  summary  manner,"  unless  such  Judge  shall  think  fit  to  order 
a  plea  to  be  fyled,  and  written  evidence  le  be  adduced. 

I  read  the  clause,  lest  I  be  thought  to  mis-state  its  tenor: — 

"  Xfl.  Every  such  action  or  demand  shall  be  determined  in  a  summary 
"  manner,  unless  the  Court  or  the  Judge,  before  whom  the  same  is  brought,  shall 
*'  think  fit,  for  the  interests  of  justice,  to  order  a  plea  to  he  filed  and  written 
"  evidence  to  be  adduced ;  and  in  every  such  action  the  said  Court  or  the  said 
**  Judge  shall  condemn  the  Seignior  so  sued  to  give  a  Deed  of  Concession  of  liie  lot 
"  of  land  so  demanded,  in  favor  of  the  Plaintiff,  on  the  conditions  and  in  the  manner 
"  prescribed  by  the  Sections  of  this  Act,  within  such  delay  as  shall  be  ap- 

**  pointed  by  such  Court  or  Judge,  unless  the  Seignior  so  sued,  shall  show  that  the 
"  lot  of  land  so  demanded  as  a  concession  forms  part  of  the  lands  reserved  by  him, 
**  under  the  sanction  of  the  law,  as  a  domain  for  his  own  use,  or  that  he  is  not  by 
**  law  obliged  to  make  such  concession ;  and  in  any  case  in  which  it  shall  be  more 
•*  in  accordance  with  equity  to  order  that  a  lot  of  land  other  than  the  one  de- 
*'  manded,  be  conceded  to  the  Plaintiff^  it  shall  be  lawful  for  the  said  Court  or  for 
**  the  said  Judge  so  to  do ;  and  whenever  the  Seignior  shall,  after  the  expiration  of 
**  the  delay  allowed,  have  neglected  to  grant  a  Concession  Deed  in  favor  of  the 
"  Plaintiff,  such  Judgment  shall  to  all  intents  and  puiposes  be  for  the  said  Plaintiff 
**  in  the  place  of  a  Concession  Deed  of  the  lot  of  land  designated  therein,  on  the  con- 
**  ditions  therein  specified." 

And  so,  when,  as  the  representive  of  the  grantee  Of  any  land  held  en  fief  (that 
is  to  say,  nobly)  whether  under  grant  from  the  French  Crown  or  from  the  British 
Crown — say,  as  representative  of  the  first  grantee  of  Beauport,  Desplaines,  Mount 
Murray,  or  St.  George  in  Sherrington—holder  under  grants  of  property  as  absolute 
and  unrestricted  as  can  be  expressed  in  French  or  Enwlish  words — I  find  myself 
impleaded  before  any  Judge  whom  any  person  impleading  me  may  have  selected, 
my  cause  is  to  be  heard  **  in  a  summary  manner,"  that  is  to  say,  wirhbut  written 
plea,  or  a  day's  delay  for  preparation  to  plead  verbally,  or  record  of  the  evidence 
taken ;  unless  such  Judge  see  some  special  cause  to  order  otherwise.  Implead  me 
for  fifteen  pounds  and  one  farthing,  or  as  to  any  other  matterthan  this,  at  all  affect- 
ing real  estate,  or  any  right  in  future  ;  and  I  have,  of  right,  my  delay  to  plead — my 
plea  fyled  in  writing — my  adversary's  written  answer  —the  evidence  of  every  wit- 
ness recorded — a  written  Judgment,  from  which  I  can  appeal.  But  here,  with  my 
property  at  stake — real  estate  too — to  a  value  perhaps  ofhundreils,  perhaps  of 
thousands  of  pounds,  I  may  be  impleaded  by  a  process  not  amounting  lo  a  legal 
summons,  btjfore  a  Judge  to  be  selected  by  my  adversary;  and,  unless  by  that 
Judge's  permission,  I  am  not  to  have  ttie  poor  satisfaction  of  time  to  plead,  or  the 
right  to  record  my  plea,  or  the  right  to  have  the  evidence  reduced  to  writing,  so 
that  I  may  take  my  chance  of  bringing  up  any  scoundrel,  who  may  have  committed 
perjury  to  my  prejudice. 


in 
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And  even  this  is  not  all :  the  Judge,  if  he  please  to  think  such  course  '^  more 
m  accordance  with  equity/'  may  order  me  to  grant  any  other  lot  oi  land  than  that 
sued  for.  I  may,  perhapd,  not  be  present :  I  may  be  ill ;  the  roads  or  the  weather 
may  have  detained  me ;  I  may  have  staid  away^  thinking  it  of  little  consequence 
what  was  done, — the  lot  demanded  being  one  I  did  not  value.  But  my  one  Judge^ 
if  (for  whatever  cause  to  his  own  mind  at  the  moment  seeming  sufficient)  he  shall 
see  fit  so  to  do,  may  give  this  **  any  person  '*  any  other  part  of  my  land  than  the 
part  he  so  demanded.  Perhaps  it  may  not  matter  much,  as  matters  are  meant  to 
stand  by  this  Bill,  what  part  <u  my  land  is  given  to  one,  and  what  part  to  another^ 
or  which  parts  are  to  go  first.  They  are  all  to  go ;  and  will  not  be  long  in  going. 
Still,  the  Last  feather,  says  the  proverb,  is  what  breaks  the  horse's  back. 

But  we  are  not  come  to  this  last .  feather  yet*  The  Thirteenth  Section  is  as 
follows : — 

"  XIII.  Whenever  it  shall  appear  to  the  said  Court  or  Judge  that  the  lot  of  land, 
*^  so  demanded  as  a  concession,  is  not  susceptible  of  cultivation,  or  forms  part  of  a 
'^  mountain,  hill,  rock  or  other  land,  which  it  might  be  necessary  or  advantageous 
*'  to  reserve  for  the  making  of  maple  sugar,  either  for  the  use  of  those  who  shall 
"  have  acquired  that  right  under  agreement  with  ihe  Seignior,  or  for  the  use  of  the 
*'  Censitaires  of  such  Seigniory  generally^  or  for  any  other  object  of  public  useful- 
''  ness  in  such  Seigniory,  it  shall  be  lawful  for  the  said  Courts,  or  Judges  to  reject 
**  such  demand." 

That  is  to  say:  it  shall  not  be  lawful  for  my  Judge  to  reject  the  demand,  on 
my  production  of  the  titles  of  my  seigniory,  showing  that  the  land  claimed  is  mino ; 
on  my  showing  that  the  applicant  has  no  more  right  to  it  than  any  other  man  on 
this  earth — or  perhaps,  that  as  a  vagabond  or  as  an  alien  he  has  (if  possible)  less 
claim  to  it  than  most  others ;  on  my  proving  that  it  is  not  only  mine  by  written  title, 
but  has  a  house  (my  property)  upon  it,  and  that  it  is  under  cultivation  by  a  party 
holding  for  me,  or  at  any  rate  not  denying  my  right.  If  this  one  Jud^e  shall  think 
that  it  does  not  form  part  of  the  lands  reserved  by  me  under  the  sanction  of  the  law 
as  a  domain  for  my  own  use,  or  that  I  ain  by  law  (this  very  Bill  to  be  such  law) 
obliged  to  make  concession  of  it, — I  may  not  keep  it.  Unless  it  please  the  Judge 
to  let  me,  I  may  not  put  in  my  plea  to  assert  my  right  to  it ;  nor  examine  a  witness 
brought  against  me  in  writing.  But  the  Judge  may,  in  his  discretion,  take  from 
me  any  other  lot  of  land  instead.  And  if  (still  in  his  limitless  d'scretion)  he  shall 
think  the  lot  "  not  suHceptible  of  cultivation,"  or  a  lot  which  it  would  be  **adviuita- 
•*  geouA  to  reserve  for  the  making  of  maple  sugar,"  or  for  any  other  end  that  he 
may  regard  as  an  '^  object  of  public  usefulness," — that  is  to  say,  if  he  think  the  lot 
likely  to  be  of  use  as  a  reserve,  to  any  one  but  me  its  owner. — he  may  reject  the 
demand ;  and,  I  take  it  for  granted,  may  reserve  the  lot  accorclingly. 

The  Fourteenth  Section  carries  us  a  step  further : — 

*'  XIV.  In  all  such  demands,  the  exception  based  upon  the  allegation  that  the 
**  lot  80  demanded  forms  part  of  the  lands  reserved  by  the  Seignior  as  a  domain  for 
•*  his  private  use,  shall  be  rejected  on  uncontradicted  proof  by  two  credible  witnesses, 
^'  that  the  Seignior,  or  his  agent,  has^  before  the  filing  of  such  demand,  refused  to 
**  point  out  to  the  Plaintififthe  situation  and  extent  of  lands  so  reserved  by  him,  or 
**  that  he  has  pointed  out,  as  forming  such  domain,  lands  in  which  the  lot,  deman- 
"  ded  as  a  concession,  was  not  comprised." 

If  then,  any  two  persons  (on  the  occasion  of  this  summary  hearing)  shall  come 
up  and  make  oral  deposition  that  I  have  refused  to  point  out,  whenever  asked,  the 
lots  on  my  seignioty,  reserved  as  by  this  Bill  required,  for  my  domain ;  or  that  I 
have  pointed  out  as  such,  other  land  than  that  in  dispute ;  unless  I  have  ready  upon 
the  spot  (as  I  can  scarcely  have,)  other  witnesses  to  contradict  them  on  this  point, 
my  defence — though  it  be  that  the  land  is  part  of  such  specially  reserved  domain, 
and  though  I  prove  it  never  so  unanswerably — is  not  to  avail  me.  If  even  it  be  so 
sworn  that  my  agent  ever  did  such  a  thing,  the  result  is  to  be  the  same. 

Any  and  every  man^  though  not  at  the  time  impleading  me,  or  expressing  any 
intention  00  to  do^  must  be  shown  by  roe  (or  by  my  agent,  as  the  case  may  be)  pnnc- 
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tually  and  before  witnesses,  whenever  and  how  often  soever  he  may  ask  either  of 
us,  what  lands  I  claim  to  have  specially  reserved  for  my  domain.  Or  else,  I  may 
find  him  hereafter  bringing  up  his  two  witnesses,  to  prove  that  we  would  not  do  so ; 
and  thus  cutting  away  my  defence  to  any  claim  he  may  make  to  any  land  what- 
ever, that  he  shall  choose  to  claim  of  me.  It  is  hard  to  think  that  such  a  clause 
can  be  meant  in  earnest.  The  land  may  be  part  of  my  reserved  domain,  be3rond 
any  kind  of  question  ;  not  a  stone's  throw  from  my  manor  house ;  but  the  Judge 
is  to  take  it  from  me,  if  it  only  be  sworn  by  two  witnesses,  whom  I  cannot  on  the 
spot  contradict  by  others,  that  I  or  my  agent  ever  refused  to  show  the  Plaintiff  my 
reserved  domain,  or  did  not  show  him  that  land  as  part  of  it.  The  depositions 
may  be  false ;  but  I  have  no  right  to  insist  on  their  being  taken  down  in  writing, 
to  help  me  in  a  prosecution  for  forgery.  I  do  not  say,  there  is  a  Judge  in  Lower 
Canada,  who  would  refuse  to  let  me  take  such  evidence  In  writing.  I  believe  the 
Judges  would  be  better  than  the  law.  But  law  and  Judges  alike  ought  to  be 
above  suspicion  as  to  purity.  The  Bill  that  leaves  to  the  Judge  such  discretion  as 
must  expose  him  to  suspicion,  ought  never  to  be  law. 

But  lastly,  to  make  it  impossible  to  question  the  intent  of  this  part  of  this 
Billy  its  Fifteenth  Section  (the  last  afiecting  this  particular  part  of  it)  runs  thus : — 

'<  XV.  And  all  Judgements  rendered  upon  a  demand  for  a  concessiont  either 
**  by  the  Superior  Court  or  a  Judge  thereof,  or  by  a  Circuit  Court,  shall  be  final 
"  and  without  appeal. '* 

For  anything  over  fifteen  pounds  currency,  as  I  have  said,  1  have  my  appeal, 
first  from  the  Circuit  Court  to  the  Superior  Court,  and  then  from  the  Superior 
Court  to  the  Court  of  Queen's  Bench.  For  anything  over  fifty  pounds  currency.  I 
must  be  sued  in  the  Superior  Court ;  and  have  my  appeal  to  the  Queen's  Benck. 
For  anything  over  five  hundred  pounds  sterling,  I  have  my  appeal  to  Her  Majesty 
in  Her  Privy  Council.  In  any  case  but  this,  involving  m^  real  estate  or  rights  in 
future,  be  the  amount  never  so  small,  my  appeal  lies  of  right  to  that  high  tribunal 
of  last  resort.  But,  under  this  bill,  by  this  one  procedure,  my  land,  the  land  1  hold 
by  grant  from  the  Crown  of  France  or  of  Great  Britain,  it  may  be  under  the  direct 
sanction  of  the  Legislature  of  the  Province,  may  be  taken  from  me  without  legal 
summons,  without  written  pleading  fyled  or  evidence  taken ;  by  any  single  Judge, 
summarily,  finally,  without  revision  or  appeal  forever.  Is  this  French  law  t  Is 
it  English  ?    /^an  it  ever  be  Canadian  ? 

I  have  arrived  at  the  Seeond  Part  of  this  Bill ;  which  purports  to  provide  for 
the  Reunion  to  a  Seignior's  Domain,  of  lands  granted  to  Censitaires  but  not  by  the 
latter  duly  settled  upon.  This  part  of  the  Bill  covers  from  the  Sixteenth  to  the 
Twenty-eighth  Sections,  both  included. 

The  Sixteenth  Section  reads  as  follows : — 

^*  XVI.  And  in  order  to  facilitate  the  reunion  to  the  domain,  of  saeh  lands  or 
**  parcels  oi  land,  in  the  cases  provided  for  b^  law,  and  to  render  sach  reunion  less 
"  expensive  to  the  Seigniors  and  to  the  CensUaires — Be  it  enacted,  that  any  Seig- 
''  nior  may  by  one  and  the  same  action  or  demand,  in  the  form  oi  a  declaratory 
*'  petition,  (requkte  libeiteey)  sue  and  summon  before  the  Superior  Court,  sitting  in 
"  the  District  in  which  such  Seigniory  is  situate,  any  number  of  persons  holding 
*'  lands  in  the  said  Seigniory,  on  the  condition  of  settling  on  the  same,  and  of  keep- 
''  ing  house  and  home  (temrfeu  et  lieu)  thereupon,  and  who  shall  have  failed  to 
*^  perform  any  one  of  the  said  conditions^  and  to  demand,  in  and  by  such  action « 
**  the  reunion  to  the  domain  of  such  Seigniory,  within  such  reasonable  delay  as  shall 
**  be  ordered  by  the  Court,  of  all  the  lots  of  land,  in  respect  to  which  such  condition 
**  or  conditions  shall  not  have  been  fulfilled ;  and  it  shall  be  lawful  for  the  said 
*'  Court,  to  proceed  and  to  give  such  Judgment  in  the  action  as  to  law  and  justice 
**  shall  appertain,  with  regard  to  the  reunion  of  all  such  lots  of  land  to  the  domain 
"  of  the  Seigniory  in  which  they  are  situate.'* 

Folly  to  show  its  purport^  tome  remarks  may  be  aeeeisary. 
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The  two  ArriiB  of  Marly  ^ave  to  the  Habitant  defirous  of  becoming  a  Censi- 
tair€y  a  certain  right  of  procedure  against  the  Seignior ;  and  gave  the  Seignior  a 
certain  other  right  of  proceduie  against  the  CensUaxre,  The  Censitaire  by  the  latter 
of  these  two  procedures  could  be  tamed  out  of  his  holding,  without  summons,  upon 
the  certificate  of  the  Curi  and  Captain  of  the  Cdte  that  he  did  not  keep  hearth  and 
home  upon  it.  Now,  I  do  not  approve  of  that  summary  proceeding.  I  do  not  want 
to  go  back  in  any  respect,  to  the  past.  Most  surely,  I  do  not  want  to  revive  this 
procedure.  The  present  nad  need  be  made  better  for  all ;  not  worse  for  anjr.  But 
what  is  it  proposed  by  this  Bill,  to  enable  the  Seignior  to  do  against  his  Censitaire  ? 
After  the  proposal  to  let  a  man  who  has  no  right  to  my  land^  take  it  from  me  against 
my  will,  by  petition  to  one  Judge,  summarily  and  without  appeal  5  what  am  I  to 
be  empowered  to  do  with  the  Censitaire,  to  whom  I  granted  land  on  express  condi- 
tion (among  other  things)  of  settline;  and  living  on  it, -but  who  has  failed  to  perform 
his  contract  on  the  faith  of  which  I  so  granted?    By  this  Section  I  am  to  have  the 

freat  privilege  of  being  allowed  to  sue  any  number  of  such  defaulter  CensUaireSy  if 
please,  in  one  action ;  but  this  action  must  be  before  the  Superior  Court^  where 
written  pleas  and  written  evidence  are  rights  at  Common  Law.  I  have  heard  ot 
persons,  thankful  for  small  mercies ;  but  1  never  met  with  a  well  authenticated 
case  of  a  man  thankful  for  no  mercy  at  all.  This  privilege  is  one,  of  not  the  very 
smallest  practical  value.  If  I  have  not  it  now,  the  reason  is  not  more  to  be  traced 
to  the  technical  difficulties  in  the  way  of  such  a  procedure,  than  to  the  consideration 
hat  it  v^§^  never  worth  any  man's  while  to  try  to  overcome  them.  It  is  easier  and 
safer  to  sue  five  hundred  men — ea^h  on  averments  of  fact  affecting  himself  only — 
by  five  hundred  several  actions,  than  it  would  be  to  sue  them  all  by  one.  What 
sort  ol  a  rt*quiCe  libelUe  could  I  bring  into  Court,  to  turn  out  five  hundred  Censitaires, 
for  failure  by  each  to  settle  on  his  land  ?  All  I  could  do,  would  be  to  write  out  the 
substance  ot  five  hundred  separate  declarations,  one  after  another,  each  comnlaining 
of  one,  but  all  on  the  same  paper.  My  requite  would  be  only  ^ve  hundred  aifierent 
requites  tacked  together.  And  I  should  just  have  to  serve  a  copy  of  the  whole  on 
each  man,  instead  of  serving  on  each  man  no  more  than  the  one  requite  that  pro- 
perly concerned  himself.    Would  it  not  be  simpler  to  bring  each  aciioo  separately  ? 

Besides,  if  I  brought  them  all  in  one,  I  should  have  a  most  unmanageable  ac- 
tion on  my  hands  ;  and — for  it  is  more  than  doubtful  whether  I  could  possibly 
get  Judgment  against  any  one  or  more  of  the  five  hundred,  till  the  cases  of  all 
should  be  ready  lor  final  hearing — I  should  further  be  tolerably  sure  to  have  the 
whole  of  my  procedure  hung  up  before  the  Court  for  a  somewhat  intolerable  term 
of  time,  by  our  system  of  procedure^  as  it  stands,  (and  I  see  no  proposal  here,  to 
alter  it  in  this  respect,)  any  one  of  several  Defendants  by  pleading  would  delay  the 
suit  against  all.  But  supposing  that  difiicultf  avoided,  this  propoi^al  still  gives  me 
nothing ;  for  I  had  better  (on  other  grounds)  bring  my  five  hundred  suits  than  be 
hampered  with  one  unwieldy  procedure  against  Hve  hundred.  In  the  days  of  the 
French  system  things  were  very  different  in  this  respect.  Then,  the  proceeding 
under  the  second  ArrSt  of  Marly,  against  the  Censitaire  was  summary  as  heart  of 
man  unfriendly  to  the  Cermtaire  could  wish.  Then,  the  Seignior  came  before 
the  Intendant,  with  two  certificates '  against  any  number  oi  Ctnsuaires  ;  and  the 
Intendant,  if  so  minded,  could  make  out  his  order  against  them  all,  without  ever 
asking  them  what  they  had  to  say.  If  disposed  to  be  more  considerate,  he  would 
summon  them ;  one  or  more  would  perhaps  appear  ;  and  on  their  appearance,  or 
default,  as  the  ease  might  be,  Judgment  would  go,  as  rea^lily  and  unreserved iy 
against  those  who  miglit  not  appear  as  against  those  who  should.  These  things 
were  common  then.  It  is  well,  that  they  are  not  so  now.  The  procedure  of  our 
Courts^  the  law,  is  not  such  now,  as  that  any  man  can  turn  a  number  of  men  out 
of  property,  without  first  proving  his  case  distinctly  against  each.  And  this  being 
so,  it  is  no  boon  to  tell  hira,  that  he  can  sue  any  number  ofmen,  for  different  causes 
of  action^  by  the  same  suit.    A  suit  against  each  is  his  best  course. 

The  Seventeenth  Section  provides  for  the  mode  of  Summons  ;  and  calls  for  no 
particular  remark. 

The  Eighteenth  Section  is  as  follows  : — 

^  XVill.  Whenever  the  said  Court  shall  be  of  opinion,  that  the  lands  the 
^^  reunion  whereof  to  the  domain  of  the  Seigniory  in  which  they  are  situate^  is 
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"  demanded,  ought  to  be  so  reunited,  it  shall  be  the  duty  of  such  Court  to  order, 
*'  by  an  Interlocutory  Judgment,  that  on  a  day  which  shall  be  at  least  six  months 
**  from  the  dale  of  the  said  Judgment,  the  said  lands  shall  be  so  reunited  lo  the 
"  domain,  unless  some  party  interested  shall  then  shew  to  the  satisfaction  of  the 
**  said  Court,  that  the  reunion  of  such  lands,  or  any  part  thereof,,  ought  not  to  take 
'*  place  ;  and'  it  shall  be  lawful  for  every  person  so  sued  to  prevent  the  reunion  of 
*'  nis  land  to  the  domain,  by  proving  that  he  has^  within  the  delay  allowed  by 
'<  such  Interlocutory  Judgment,  fulfilled  the  conditions  of  his  deed  of  concession, 
*'  without  however  being  thereby  exonerated  from  his  share  ol  the  costs  incurred  in 
*'  the  action.'' 

The  differences  between  the  two  modes  of  procedure  are  beginning  to  appear. 

In  that  against  me,  in  the  procedure  by  which  any  man  shall  demand  (for 
himseJf,  or  for  his  minor  child  of  a  day  old)  to  have  land  that  is  mine, — or  at  any 
rale  not  his, — he  gets  a  Judgment  at  once,  on  the  day  he  comes  before  the  one 
Judge  of  his  choice,  if  that  Judge  thinks  proper.  He  may  get  such  Judgment, 
hough  I  may  have  had  no  such  summons  as  in  any  other  kind  of  case  the  law 
would  assure  to  me,  and  though  I  be  absent — ignorant  of  the  fact  of  his  demand. 
And  I  can  have  no  appeal ;  no  help,  even  though  the  Judge  may  have  made  the 
most  obvious  blunder.  But,  when  1  nave  a  right  in  strict  law,  to  get  back  my  land, 
because  the  man  who  took  it  of  me  has  not  done  with  it  what  he  bound  himself  to 
do — on  express  pain  of  forfeiture  of  the  land — as  the  condition  of  his  having  it ; 
after  written  pleadings  fyled  as  of  right,  with  all  delays  of  right,  evidence  taken  in 
writing,  argument  by  Counsel  before  the  Court,  (the  Superior  Court— no  one  Judge 
can  be  trusted  here,)  after  all  the  cost,  trouble  and  delay  of  all  this,  1  get,  if  the 
Court  are  satisfied  that  I  am  right— what  ?  Not  a  Judgment  upon  my  demand,  on 
the  day  the  Court  are  so  satisfied.  No  such  thing.  **  Any  person,^'  in  the  other 
sort  of  case,  with  no  legal  righi,  would  get  a  Judgment  against  me,— a  Judgment 
giving  me  no  more  delay  than  the  one  Judge  giving  it  should  appoint,— a  Judg- 
ment executing  itself  the  instant  that  delay  should  have  expired,  were  it  a  week, 
or  a  day,  or  an  hour,— a  Judgment  I  could  not  appeal  from.  But  here,  with  my  le- 
gal right,  after  due  suit  decided  by  a  full  Court  ot  high  jurisdiction,  I  am  to  have  a 
mere  interlocutory  Judgment,  to  the  effect,  that  as  I  have  a  right  to  the  land,  it  shall 
on  a  day  "  at  least  six  months"  off  in  the  future,  and  as  much  longer  as  may  be, 
become  mine  ;  that  is  V:  say,  *'  unless^'  by  that  time  the  Defendant — no,  not  the 
Defendant — "  unless  some  party  interested,"  no  matter  who,  no  matter  how,  shall 
then  (as  by  this  clause  he  may)  put  himself  into  the  suit,  and  fyle  new  pleatings 
in  the  suit,  bunkum  pleadings,  it  he  be  so  minded, — alleging  that  for  any  kind  of 
reason  imaginable  my  declared  right  ought  not  to  be  accoraed  me.  In  which  case, 
1,  perhaps,  ought  to  be  thankful  that  at*Common  Law  I  can  answer  his  pleadings, 
take  down  and  sift  his  evidence,  argue  my  cause  again,  and  after  such  further  cost, 
trouble  and  delay  as  may  be,  perhaps  get  my  right  at  last. 

As  the  law  elands,  without  this  Bill,  the  Seignior  can  sue  his  Censitaife  on  this 
ground  of  complaint,  any  day  ;  and  when  he  has  proved  his  case,  is  entitled  of  right 
to  Final  Judgment.  He  does  not  so  sue,  because  it  is  not  practically  worth  his  while. 
This  part  of  this  Bill  pretends  to  help  him ;  offers  him  the  boon  of  leave  to  sue  any 
number  at  once,  by  way  of  having  on  his  hands  a  case  that  never  can  be  got  ihrougK 
with ;  and  assures  him  in  any  case,  of  some  extra  loss  of  time  and  annoyance,  to 
say  the  least,  in  the  conduct  of  his  cause. 

The  next  Section,  the  Nineteenth,  proceeds  : — 

'*XIX.  A  copy  of  every  such  Judgment  so  rendered  shall  be  published  in 
"  the  Canada  Gazette^  or  other  newspaper  recognized  as  the  Official  Gazette  of  the 
"  Province,  in  the  English  and  French  languages,  at  least  three  times  during  the 
''  period  which  shall  intervene  between  the  date  of  the  said  Jud^ent  and  of  the 
**  day  fixed  therein  for  the  reunion  of  such  lands  to  the  Seigniorial  domain  ;  and 
'^  such  publications  shall  not  be  made  at  an  interval  of  less  than  four  weeks,  nor 
"  more  than  six  weeks  from  each  other." 

My  procedure  is  to  be  simplified  and  made  cheap  and  easy.  And  I  am  to 
be  thankful  that  it  is  so.    But,  when  I   have  got  my  Interlocutory  Judgment,  inr 
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place  of  the  Final  Judgment  which  the  law  as  it  stands  would  gire  me  ;  and 
while  I  am  waiting  my  six  months  or  more,  to  see  whether  the  De^odant  or  any 
one  else  will  amuse  me  with  a  new  contest ;  my  patience  is  not  to  he  too  severely 
tested.  I  am  to  do  something, — of  course,  at  some  cost  J  am  to  advertise  in 
the  Canada  Gazette,  in  both  languages.  Unless  I  do,  I  cannot  go  on  ;  for  of  conrse 
the  Defendant  will  not  Therelore,  I  must.  And  if  I  have  put  my  five  hundred 
CensUaires  into  one  action,  I  may  perhaps  put  them  all  into  one  advertisement ; 
and  in  the  end  have  the  luck  to  get  back  the  five  hundreth  part  of  my  costs  from 
each  of  them.  Till  that  end,  I  am  to  amuse  myself  as  best  as  I  may,  over  the  out- 
lay of  such  cost. 

The  Twentieth  and  Twenty-first  Sections  make  detailed  provision  for  the  fy- 
ling  of  oppositions  by  the  Defendant's  creditors,  and  others  ;  that  is  to  say,  for  the 
putting  of  record  before  the  Court,  of  all  objections  that  any  one  (claiming  lo  be  in- 
terest^) may  be  disposed  to  urge  against  the  Plaintifi's  getting  back  his  land,  as 
prayed  for.  Of  those  details  I  need  not  speak.  But  I  cannot  but  remark,  enpaa- 
sanlf  on  the  fact  that  In  this  my  procedure,  my  opponent's  creditors^every  one 
claiming  on  or  through  him — can  come  in,  to  embarrass  or  defeat  me.  When  the 
question  was>  as  to  the  taking  away  of  my  land,  no  creditors  of  mine,  or  claimants 
through  me,  were  allowed  a  word.  The  obvious  idea  pervading  the  whole  Bill,  is, 
that  the  Seignior  is  no  proprietor,  has  no  rights,  can  have  created  none,  upon  his 
land,  given  him  by  the  Crown  ever  so  unreservedly ;  but  that  the  moment  any 
part  has  passed  through  him  to  another  man,  (albeit  subject  to  a  condition,  the 
ntin-fulfilment  of  which  is  admitted  to  have  wrought  a  forfeiture,)  that  man 
became  its  absolute  proprietor,  and  his  creditors,  and  all  claimants  under  him,  are 
to  be  cared  for.  Even  I,  who  have  a  written  contract  giving  me  the  right  to  resume 
it,  cannot  get  it  back,  but  by  a  most  troublesome  and  clilatory  litigation.  Under  the 
law  as  it  stood  before  the  cession,  I  might  have  got  it  in  an  hour,  by  an  application 
that  might  even  be  (and  sometimes  was)  exparte.  It  may  not  be  so  now.  It  ought 
not  to  be  so.  My  clients  do  not  ask  to  have  it  so.  But  if  nothing  stmimary  is  to  be 
done  for  them,  as  of  old  it  was  to  be^  and  was,  done :  why  is  everything  summary 
to  be  done  against  them,  as  of  old  it  might  not  be,  and  was  not  ? 

The  Twenty-second  Section  reads  as  follows : — 

<*  XXII.  On  the  day  fixed  by  such  Interlocutory  Judgment,  or  on  any  other 
**  subsequent  juridica}  day,  the  Court  shall  proceed  to  order  the  reunion  to  the 
''  domain  of  the  Seigniory  in  which  they  are  situate,  of  such  lands  as  ought, 
**  according  to  law,  to  be  so  reunited,  and  to' the  reunion  whereof  no  opposition 
^'  shall  have  been  made ;  and  to  declare  the  CensUaires  who  took  them  d  Hire  de 
'^  concession,  or  who  previously  held  them,  to  be  for  ever  deprived  of  all  rights  of 
"  properly  therein.'* 

If,  then,  no  one  claiming  to  be  interested  shall  come  forward  with  an  Opposi- 
tion, to  make  me  fight  another  battle, — if  neither  Defendant  nor  any  on  e  else 
pretend  anything  against  me, — if  nothing  in  anywise  untoward  intervene^ — 1  am  at 
last  to  have  my  Final  Judgment. 

But— says  the  Twenty-third  Section  :— 

^'  XXIII.  In  any  case  in  which  the  Court  shall  maintain  any  one  or  more  of 
'*  the  Oppositions  made  to  the  reunion  to  the  domain  of  the  lands  the  reuion  whereof 
**  is  so  demanded,  it  shall  be  the  duty  of  the  said  Court  to  order  the  Sheriff  of  the 
*'  District  to  proceed  to  the  sale  of  the  lands  or  of  such  of  the  lands  the  reunion 
*^  whereof  to  the  domain  is  so  opposed,  subject  to  such  charges  or  servitudes  as 
**  may  have  been^established  by  such  Oppositions.'' 

If  any  man  show  the  Censitaire  to  have  done  any  act  of  a  nature  to  give  him, 
sucu  Opposant,  a  claim  or  right  over  the  land — and  every  such  pretension  ad- 
vanced, I  must  contest  at  my  own  cost  and  risk,  unless  I  make  up  my  mind  to  let  it 
take  effect, — the  land  is  to  be  sold  •  but  sold  at  my  expense,  for  of  course  the 
Defendant  will  make  no  outlay  lor  sucn  sale. '  By  the  Twenty-fourth  Section,  the 
Shenfi  is  to  sell  ui  a  certain  manner;  and  by  the  Twenty-'fifth,  he  is  to  make  his 
letom  within  a  certain  delay ;  but;  of  course,  I  am  at  the  expense  of  all  his  doings. 
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The  Twenty-eixth  Section  at  last  lets  me  do  a  something  to  protect  myself^  if 
lean. 

'<  XXVI.  The  Seignior,  Plaintiflf  in  the  cause,  may  file  in  the  office  of  the  said 
'*  Prothonotary,  at  any  time  between  the  date  of  the  Judgment  ordering  such  sale 
<'  and  the  expiration  of  the  two  days  immediately  following  the  return  made  by  the 
"  Sheriff  of  his  proceedings  thereon,  an  Opposition  afinde  conserver^  in  order  to 
"  obtain  payment  or  the  arrears  due  to  him  upon  any  land  so  sold." 

If  arrears  are  due  to  me  on  the  land,  as  presumably  they  will  be^  I  too  may  fyle 
my  claim  in  Court^  for  payment  out  of  any  money,  that  the  Sheriflf  (after  paymg 
himself  )  may  possibly  have  to  pay  into  Court,  from  the  proceeds  of  the  sale.  This 
is  certainly  some  thing;  but  not  a  great  deal. 

The  Twenty-seventh  Section  says : — 

"  XXVII.  The  said  Seignior  and  the  other  privileged  Opposants,  if  any  there 
'*  be,  shall  be  the  first  paid  out  of  the  amount  ansing  from  such  sale,  according  to 
*'  the  preference  of  their  respective  privileges;  the  h3rpothecary  creaitors  shall  be 
''  collocated  according  to  the  order  and  rank  of  their  respective  privileges  i  and  the 
"  remainder  of  the  amount  arising  from  the  sale  shall  be  distributed  among  the 
^'  opposing  creditors  claiming  for  chirographical  debts,  at  so  much  in  the  pound,  or 
"  according  to  the  preference  ul  the  privileges  they  may  be  entitled  to.*' 

The  proceeds  of  the  sale,  if  any  there  be,  are  to  be  dealt  with,  that  is  to  eay,  in 
common  course.  I  take  it  for  granted,  that  my  costs,  as  well  as  my  arrears,  are  to 
come  out  of  them,  if  possible.  But  the  worst  of  the  matter  is,  that,  as  the  land  sold 
is  land  on  which  the  Cmsitaire  would  not  do  settlement  duty, — as  it  is  sold  merely 
because  he  has  not  thought  it  worth  while  to  keep  it,  or  get  it  kept,— it  is  ten  to 
one  if  it  sell  for  the  Sheriff's  charges.  My  other  costs,  and  my  arrears,  are  in  small 
danger  of  being  paid.  If  I  get  ihem,  I  may  write  myself  fortunate ;  if  not,  rather 
otherwise. 

But  there  is  more  behind.  The  evicted  Censitairc  may  carray  his  cause 
through  every  appeal ;  though  the  evicted  Seignior  (as  we  have  seen)  may  not 
through  any.  So,  to^,  n:ay  anjr  defeated  Opposant  or  other  party,  with  whom  I 
may  have  had  to  contend.  It  is  only  when  <*  any  person"  wants  my  land,  that  I 
am  to  h&ve  no  appeal. 

And  suppose  me  ever  so  fortunate ;  no  second  fight  with  any  one,  a(\er  my  In- 
terlocutory Judgment;  no  Opposition;  no  Sheriff^s  sale;  no  appeal.  Appeal, 
indeed,  we  shall  soon  see,  on  the  part  of  the  Defendant,  will  be  hardly*  probable.-- 
The  land  is  again  mine.  But  the  man  I  have  just  evicted,  can  at  once  turn  round 
and  get  it  back^  again ;  may  implead  me  summarily  before  any  one  Judge,  and 
force  it  from  me,  at  a  nominal  rent  bearing  no  relation  to  its  value,  the  blank  amount 
which  this  Bill  is  yet  to  fix  in  that  behalf. 

Will  a  sane  man  take  this  trouble  and  incur  this  cost,  to  get  back  land,  ai^r 
such  dejay ;  when  any  one  may  take  it  from  him,  the  day  alter?  Of  course,  the 
thing  will  never  be  attempted.  No  client  would  think  of  it.  No  Counsel  could  dare 
suggest  it. 

Still;  the  Twenty-eichth  Section  reads  as  though  a  lurking  impression  had  been 
entertained,  that  such  a  thing  might  be ;  as  though  it  were  determined  to  make 
assurance  doubly  sure,  that  it  should  not.    It  runs  thus: — 

**  XXVIII.  Nothing  in  this  Act  or  any  other  law  contained,  shall  be  interpreted 
'^  80  as  to  give  any  Seignior  the  right  of  demanding  the  reunion  to  his  domain,  of 
"  any  town  or  village  lot  or  emplacement,  nor  of  any  land  settled  and  cultivated  or 
*'  reserved  for  cutting  firewood,  although  the  proprietor  should  not  have  house  and 
**  home  thereon." 

So  that  really,  if  any  man  ever  were  to  do  so  absurd  a  thing  as  to  institute  an 
action  of  this  kind,  all  that  the  Defendant  would  have  to  say  or  prove  in  order  to  his 
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defence^  would  be,  that  he  had  reserved  the  land  ia  question  ^*  for  cutting  fire- 
wood'' ;  and  this  is  to  be  taken  to  be  that  keeping  ofhea^  and  home,  to  which  his 
contract  in  expreea  terms  binds  him,  and  which  of  old  meant  (tmd  was  at  law  en- 
forced as  meaning)  not  mere  ciearing,  not  mere  cultiiration.  but  literal  residence 
upon  the  land.  On  the  one  hand,  ill  when  any  man  demands  my  land  from  me,  I 
answer  that  it  is  nine  and  is  not  wild  land,  he  has  only  to  reply,  (according  to  the 
new  dictionar^r  which  under  this  Bill  will  be  wanted,  to  mterpret  the  Queen's 
English.)  "  it  is  not  yours,  and  it  is  wild, — because  you  neyer  alienated  it,  and 
<<  though  cleared,  was  not  cleared  by  you.''  On  the  other  hand,  when  I  bring  him 
before  the  Court  and  complain  that  he  does  not  keep  hearth  and  home,  "  oh  yes  !*' 
he  win  say,  "  I  do :  that  is  to  say,  I  do  not,  but  I  have  reserved  it  for  firewood,  and 
"*  I  cut  one  faggot  last  year,  and  shall  cut  three  sticks  this."  I  trust  I  have  not 
spoken  with  too  much  levity.  Sure  I  am,  that  I  feel  none.  I  feel  the  matter  to  be 
grave  enough. 

In  one  word,  the  old  system  gave  the  CensUaire  hardly  a  chance  against 
the  Seignior.  It  was  bad ;  bad  especially  in  this.  1  ask  on  the  Seignior's  behalf, 
for  no  restoration  of  any  purt  of  it.  Under  the  system  proposed  by  this  measure, 
as  such  restoration,  the  Seignior  can  have  no  chance  against  the  Cemitaire*  I 
have  good  right,  in  the  interest  of  all,  to  protest  against  it. 

I  pass  to  the  Third  Part  of  the  Bill ;  that  which  undertakes  to  treat  of  mills, 
water  powers,  and  banality  ;  and  which  extends  from  the  Twenty-ninth  to  the 
Thirty-second  Claoses,  both  included. 

The  Twenty-ninth  Section  is  in  the  following  words  : — 

**  XXIX.  And  whereas  since  the  said  cession  of  the  Country,  divers  Seigniors 
*^  Proprietors  of  Fiefs  in  Lower  Canada,  have  imposed  on  lands  conceded  by  them 
^  rents  exceeding  those  at  which  such  lands  ought  to  have  been  conceded  accord- 
<<  ing  to  che  ancient  Laws  of  the  Country,  and  have  burthened  the  said  lands  mth 
"  various  reserves,  charges  and  conditions  which  impede  industry,  delay  the  settle- 
''  ment  of  the  Country  and  check  the  progress  of  its  inhabitants  ;  aod  whereas  it  is 
^^  just  to  remedy  such  abuses— be  it  enacted,  That  no  Seignior  shall  hereafter  be 
'*  entitled  to  the  exclusive  use  of  unnavigable  rivers,  except  such  part  or  parts  of 
**  the  said  rivers  the  waters  whereof  run  through  or  along  the  domain  reserved,  or 
*^  hereafter  to  be  reserved  by  him,  and  through  or  along  the  lands  and  lots  of  land 
**  acquired,  or  to  be  hereafter  acquired,  by  hira  for  his  own  private  use ;  and  any 
^  agreement  made  between  the  Seiffniorand  the  proprietor  who  has  the  domaine  utile 
^'^  of  any  land  held  by  him  d  tUre  ae  censy  in  any  Seigniory  whatsoever,  with  the 
**  view  of  depriving  such  proprietor  of  the  right  of  building  mills,  or  other  manufac- 
"  tnring  estaDlishments,  (autrea  tmnes,)  is  hereby  declared  to  be  null ;  and  every 
^  such  agreement  shall,  to  all  intents  and  purposes,  be  hereafter  considered  as  not 
**  having  taken  place,  whether  the  same  be  stipulated  hereafter,  or  made  before  the 
**  passing  of  this  Act" 

The  reference  to  excessive  rents,  is  here  out  of  place ;  and  I  suppose  must  have 
found  its  way  into  the  clause,  by  some  error  of  copyist  or  printer  ;  and  therefore  I 
will  not  here  speak  of  it.  But  as  respects  the  remamderof  this  clause,  several  con- 
siderations suggest  themselves. 

It  is  drawn,  aa  though  all  that  is  obnoxious  in  the  Seigniorial  Tenure,  were  the 
consequence  of  contracts  which  Seigniors  have  insisted  on  making  in  contraventiou 
of  the  ancient  laws  of  the  country.  Such  cannot  be  the  case.  The  heaviest  of 
the  burthens  of  the  Tenure  result  (independently  altogether  of  contract)  from  what 
I  may  call  the  Public  Law  of  the  Tenure.  The  lods  et  ventea  or  mutation  fine  of  a  >s^  ^ 
twelAh  part  of  the  purchase  money,  payable  on  every  sale,  the  burthen  which  more  "^^"V 
than  any  other  presses  upon  the  public,  and  retards  improvement, — and  the  right  of  ^ 

banality,  or  exclusive  privilege  of  grinding  grain  at  the  Seigniorial  or  Banal  Mill,     ^^X^ 
as  it  here  exists  and  is  maintained  by  our  Courts, — are  no  result  ot  special  contract,  ^s^ 

but  arise  out  of  the  la* ;  the  former^  out  of  the  old  Common  Law  of  the  Custom  of 
Paris ;  the  latter  out  of  the  local  legislation,  for  Canada,  of  the  Conseil  Superieur  de 
^in0>eCf  and  of  the  French  King.  And  it  is  these,  which  form  the  comparatively 
QonoQM  and  objectionable  part  of  the  Seigniorial  system,  as  it  here  exists.    The 
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mere  fact  of  a  farm  being  burthened  with  a  ffreond  rent  of  at  most  a  few  pence  per 
arpeDty  is  a  matter  of  far  less  moment, — in  niet,  a  matter  of  no  great  momeni  in  a 
political  point  of  view.  And  as  to  the  other  special  burthens  and  reservations  stipu- 
lated by  some  contracts,  they  are  ptacticaliy  of  utill  less  consequence  ;  being 
many  of  them  little  more  than  waste  paper,  not  enforced,  nor  likely  to  be.  The  lo(& 
et  ventes  and  banality  are  what  press  the  most ;  and  these^  as  I  ha\e  saidy  are  not 
the  result  of  Seigniorial  cupudity,  but  of  legal  enactment 

To  return,  however,  from  this  digression.  The  true  question  is :  are  oi  are  not 
any  particular  clauses  and  reservations,  between  Seignior  and  Censitairef  illegal, — 
repugnant  to  Public  Law, — so  that,  although  agreed  to  by  the  parties  interested,  the 
law  will  not  enforce  them  ?  If  the  law  gave  me  the  right  to  make  a  contract,  though 
the  making  of  such  contract  mav  not  perhaps  be  for  the  public  interest,  no  man  lus 
the  right  to  require  afterwards  that  it  be  held  null.  It  was  a  legal,  binding  contract, 
when  made ;  and  such  it  must  remain.  Further,  the  burden  of  proving  that  a  con- 
tract is  thus  repugnant  to  law  and  null,  must  rest  with  those  who  assert  it  to  be  so. 
Have  they,  as  regards  this  present  matter,  cited  any  text  of  law  that  declares  clauses 
of  reservation  by  a  Seignior,  null  ?  Or  any  Jurispradence  of  our  Courts,  that  might 
be  presumed  to  show  the  law  so  to  be  ?  There  is  no  such  text  of  law ;  no  such  Ju- 
risprudence.— They  are  characterized  as  prejudicial  to  the  public.  If  so,  it  may 
be  a  public  benefit  to  get  rid  of  them ;  but  in  netting  rid  of  them,  we  have  at 
least  no  right  to  punish  the  one>  and  to  reward  me  other^  of  the  two  parties  who 
originally  agreed  to  constitute  them.  Take  measures  now  to  put  an  end  to  them ; 
put  things  as  they  ought  to  be :  but  do  not  say,  the  public  has  cnanged  its  mind, — 
what  was  once  lawful,  shall  be  so  no  longer, — we  are  going  to  make  a  new  world, 
and  so  doing,  we  mean  to  enrich  or  ruin  whom  we  may. 

The  enacting  part  of  this  Section  proposes  to  deal  only  with  one  description  of 
reserve  clause  in  concession  deeds, — that,  namely,  having  for  object  the  reservation 
from  the  Censitaire,  of  water-powers  on  non-navigable  rivers.  All  such  water- 
powjrs,  it  is  proposed  to  declare  to  belong  to  the  Censitaire  holding  the  adjacent 
land)  all  clauses  to  the  contrary  in  the  deeds  of  concession,  it  proposes  to  declare 
null. 

Now  the  question  of  the  right  of  property  in  these  minor  rivers  and  streams  is 
tolerablj^  complex ;  and  its  solution  in  eacn  case  presented,  must  depend  on  the  par- 
ticular circumstances  of  such  case.  It  is  impossible,  in  a  few  lines  of  an  Act  of 
Parliament^  to  say  anything  declaratory  of  the  law  about  them,  without  doing  the 
greatest  injustice  to  all  sorts  of  people. 

Nothing  can  be  more  certain,  than  that  under  the  old  French  law,  when  a 
Seignior  (himself  having  the  droit  de  piche.ox  right  of  fishing,  within  his  Seig- 
niory) granted  land  bordering  a  river,  to  a  Vernitairef  if  he  did  not  in  terms  grant 
also  the  rig^ht  of  fishing  therein,  it  was  presumed  that  he  kept  it.  The  Censitaire,  to 
have  the  right,  had  to  get  it.  If  his  deed  did  not  show  that  he  had  got  it,  the 
Seignior  was  understood  to  have  retained  it.  I  am  not  saying  that  this  was  as  it 
should  be.  I  am  not  urging  it  as  a  docuineto  be  now  practically  enforced,  as  of  old 
it  was  with  all  the  rigor  possible.  I  cite  this  rule  of  the  old  law,  merely  as  showing 
bevond  a  doubt,  that  by  law,  the  CensUaire  who  held  the  land  did  not  as  of  course 
hold  any  right  approaching  to  that  of  property  in  the  water  running  past  it, — had 
not  even  the  right  to  fish  in  sur h  water.  The  correspondence  between  Messrs. 
Beauhamois  and  Hocquart,  and  the  French  Government,  of  the  years  1734  and 
1735,  (pages  31  and  32  of  the  Fourth  Volume  so  often  cited,)  on  wnich  I  have  al- 
ready remarked^  (if  authority  were  wantmg)  is  decisive  of  this  point.  The  Governor 
and  Intendant,  it  will  be  remembered,  wished  to  oblige  the  Seminary  to  grant  this 
right  of  fishery  to  all  settlers ;  but  the  King  would  not  so  far  change  the  law,  as 
at  all  to  fetter  the  free  action  of  the  Seminary  in  that  respect 

A  constant  succession  of  le^l  decisions  in  the  Province,  also  attest  the  rigor 
with  which  ihis  rule  was  maintamed.  Two  Ordonnances  or  Judgments,  in  par- 
ticular, I  may  allude  to,  rendered  by  M.  Begon,  the  one  in  1723,  the  other  in  1730, 
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them  no  right  to  fish  in  front  of  their  lots ;  alleging  that  they  did  so  fish,  and  yet 
would  not  pay  him  the  yeaily  rent  which  he  was  willing  to  take  for  the  riffht. 
They  replied  that  though  the  right  had  not  been  expressly  granted  to  them,  their 
nei^bours  all  had  it^  and  they  ought  to  have  it  too.  But  the  Intendant  held  them  to 
have  no  such  ri^ht;  and  at  once  condemned  them,  eiiher  to  pay  the  Seignior  or  ab- 
stain from  fishing.  Some  time  aftet  (in  1730)  we  find  the  same  parties  again 
brought  before  the  same  Intendant ;  the  Seignior  setting  forth,  that  they  had  of  late 
refused  to  pay  the  rent  ordered  in  1723,  that  he  had  thereupon  leased  the  right  of 
fishing  in  front  of  their  lots  to  another  party,  and  that  they  persisted  in  fishing  and  ^^<^ 
otherwise  molesting  such  party.  They  were  at  once  condemned,  on  pain  of  a  heavy 
fine,  to  abstain  from  all  fishing  and  to  leave  the  Seignior's  lessee  in  exclusive 
enjoyment  of  his  right. — In  1732  and  ITSS^asain,  two  other  Judgments  in  the  same 
sense  (see  pages  150  and  154  of  the  same  Volume)  were  rendered  with  respect  to 
certain  disputes  between  the  Seignior  of  St  Francois  on  lake  St.  Peter,  and  a  num- 
ber of  his  Vensiiaires.  The  title  of  thai  Seigniory  carries  it  out  a  quarter  of  a  league 
into  the  Lake.  The  Seijzpior  insisted  on  his  exclusive  right  of  fishing  there,  and  it 
was  maintained  against  his  CennVaires,  that  none  but  he,  and  those  to  whom  he  should 
specially  grant  the  right,  could  fish  there;  that  he  could  even  lease  the  right  to  a 
third  party,  to  the  exclusion  of  the  Cen$Uaire8  whose  land  bordered  on  the  Lake^ 
and  who  were  contesting  with  him  the  point  of  their  right  to  fish  without  his  leave. 
— Later  still,  in  1750,  only  ten  years  before  the  cession  of  the  country^  (see  pagOv^^ 
Ixxxix  of  tlie  Second  Volume  of  the  Edits  et  Ordannances)  the  Censiiatres  of  JSorel  ^"^"'^ 
were  forbiden  to  fish,  under  heavy  penalty,  unless  pursuant  to  written  permission 
from  the  Seignior ;  for  which  of  course  they  had  to  pay. 

1  allude  to  these  cases,  not  because  there  is  at  this  day  any  difficulty  about 
the  right  of  fishing ;  but  because  it  is  here  proposed  to  give  to  every  man,  what- 
ever the  terms  of  his  grant,— though  it  be  thereby  expressly  stipulated,  even,  that 
he  did  not  take  the  water,— that  the  water  is  his  ;  that  the  stipulation  to  the  con- 
trary is  null ;  that  the  man  who  said,  1  take  the  land  without  the  water,  who  ac- 
knowledges that  he  never  acquired  the  water,  shall  notwithstanding  have  it  gi^n 
to  him ;  and  that  the  man  who  with  the  consent  of  his  co-contractant  reserved  it  for 
himself,  shall  not  be  sufiered  to  keep  it.  Was  such  a  reservation  contrary  to 
law?  The  law  holding,  that  even  in  the  absence  of  any  stipulation,  a  grant  of 
land  conveyed  so  little  control  over  the  water,  as  not  to  give  the  grantee  so  much 
as  a  right  to  take  fish  m  it  ?  If  it  be  said,  indeed,  that  the  owner  of  the  land  ought,  on 
grounds  of  public  policy,  to  be  the  owner  of  the  waterin  front  ofii,  or  to  have  the  right 
^on  payment  of  the  tair  price)  to  become  so,  I  can  understand  the  proposnion.  If 
that  is  to  be  adopted  as  a  new  principle  of  public  policy,  let  it  be  so  cal  ed.  Con- 
trive the  machifiery  for  effecting  the  required  change ;  but  do  not  declare  away  the 
vested  rights  of  parties,  whose  relative  position,  as  the  law  stands,  admits  of  no 
ahade  of  doubt. 

I  am  of  course  aware,  that  there  is  a  certain  amount  of  controversy,  as  to  how 
far  the  Seignior  is  owner  of  these  streams.  In  the  case  of  Boissonnault  vs.  Oliva, 
(Stuart's  Reports,  page  564,)  where,  however,  the  precise  point  was  not  material 
to  the  decision  given,  the  learned  Jud^e  who  stated  the  Judgment  of  the  Court, 
spoke  of  the  waters  of  non-navigable  nveis  as  belonging  to  the  Seigneurs  Haul 
Justiders,  and  hinted  that  as  the  Seigniors  of  Canada  were  practically  no  longer 
Haul  Justiciers.  the  Crown  alone  dispensing  all  Justice,  the  Crown  had  become 
the  owner  of  all  these  small  streams.  The  doctrine,  that  the  waters  of  the  smaller 
rivers  were  in  France  the  property  of  the  Hants  Justiciersy  is  undoubtedly  the  opin- 
ion of  many  writers  of  high  mark :  but  many  again,  also  of  high  mark,  think  difler- 
ently.  No  question  arising  out  of  the  old  law  of  France,  has  perhaps  been  contested 
more  keenly ;  or  at  this  time  more  divides  the  opinions  of  tne  able  men  who  have 
examined  it  As  to  which  side  has  the  weight  of  authorhy,  or  the  abstract  truth  of 
the  case,  I  would  not  wish  (referring  to  the  subject  as  I  do,  incidently)  to  be  under- 
stood as  venturing  to  offer  a  strong  opinion.  But  certainly,  the  most  satisfactory 
'wotIl  I  have  been  able  to  find  on  the  subject,  that  of  Championniere^  holds  that 
these  rivers  were  the  property  of  the  Seignior  of  the  Fief^  or  Seigneur  Fiodal^  the 
true  owner  of  the  land ;  and  that  the  Seigneur  Haul  Justicier  was  no  owner  either 
of  the  land  or  water,  but  merely  a  grandee  of  more  or  less  importance,  who  owned 
the  right  of  levying  certain  dues  (^droits  de  Justice)  on  persons  within  his  jurisdic- 
tion, and  of  dispensing  justice — a  profitable  employment  in  the  olden  time-^within 
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limits  more  or  less  extensive/ among  such  persons.  In  France,  the  Hand  Justider 
was  not  necessarily  the  holder  of  any  landed  /W*  whatever ;  and  where  he  was^  the 
territorial  limits  of  his  Justice  and  of  his  /^p/ were  constantly  not  the  same.  It 
became  thus  a  question,  whether  the  ownership  of  the  non-navigable  streams  was 
in  the  Seignior  who  held  the  Jugtice,  or  in  the  Seignior  who  held  the  Fief,  The 
Crown  at  an  early  date  had  made  good  its  claim  to  be  held  the  proprietor  of  all 
navigable  rivers^  as  a  necessaiy  consec^uence  of  its  rights  as  being  what  one  may 
call  the  supreme  Justider^  charged  with  the  exercise  of  all  haute  police  and  juria* 
diction  over  them.  And  the  Hants  Justiders  on  the  like  ground  claimed  a  like  pro- 
peity  in  the  minor  streams.  In  some  parts  of  France^  and  at  some  periods,  their 
claim  was  maintained  ;  ia  other  localities,  and  at  other  times,  that  of  the  Seigniors 
of  the  mere  Fitf  was  held  good  against  them.  No  one  ever  thought  of  the  doctrine, 
that  the  stream  in  controversy^  could  belong  to  a  Censitaire^  unless  by  reason  of 
some  imequivocal  grant  made  m  his  favour  t>y  the  Seignior  (whichever  it  might  be) 
there  and  then  held^  by  presumption  of  law^  to  be  such  owner. 

Since  the  abolition  of  all  feudality  in  France,  the  question  has  there  assumed 
a  new  aspect ;  but  the  old  controversy  remains  unsettled.  On  the  assumption  that 
the  streams  belonged  to  the  Lord  of  the  Fiefy  they  must  have  passed,  under  the  le- 
gislation which  destroyed  the  Seigniorial  Tenure^  to  the  CensUaxre  of  the  land  ad- 
joining. On  the  assumption  that  they  were  the  property  of  the  Lord  of  the  Justice^ 
they  must  have  passed  to  the  State.  As  of  old  in  France,  the  State  has  iits  vant- 
age ground,  in  all  controversies  with  the  individual.  But,  notwithstanding  this, 
the  controversy  cannot  be  said  to  be  yet  settled  either  way. 

In  Canada,  the  state  of  things  has  always  been,  in  these  respects,  materially 
\^  different.  The  Seignior,  grantee  of  a  Fief,  was  not  always  constituted  a  Justicitr  ; 
^^'^^  though  he  was  so  in  most  cases.  But  the  Justicier  at  least  always  held  a  Fiefy  and 
his  Justice  and  Fief  were  co-extensive.  Every  Seigneur  Hau^  Justicier  was. 
therefore,  in  one  quality  or  other,  originally  the  proprietor  of  these  waters,  as  well 
as  of  the  land,  within  the  limits  of  his  Fie/,  Of  course  the  navigable  rivers  (though 
in  some  grants  of  early  date,  expressly  given  away)  were  by  virtue  of  the  PubUe 
Law,  and  have  remained,  the  properly  of  the  Crown,  whether  of  France  or  of  Great 
Britain.  Those  here  who  hold  that  the  non-navigable  streams  were  originally  the 
property  of  the  Seignior  in  his  quality  of  Justicier,  may  hold  further  (as  was  hinted 
in  the  case  of  Boissonnault  vs.  Oliva)  that  by  reason  of  the  Crown  alone  exercising 
jurisdiction  of  any  kind  under  our  Public  Law,  such  right  of  property  has  vested 
in  the  Crown ;  though  such  inference,  by  the  way,  admits  or  grave  controversy. 
But  even  admitting  such  inference,  we  come  to  the  conclusion  that  the  Crown,  and 
not  the  Ctnsilaire  must  be  the  true  owner  of  these  waters.  If,  on  the  other  hand, 
there  be  any  ffawinthis  reasoning, — if  the  property  went  to  the  Seignior  as  grantee 
of  the  Fief  and  not  as  grantee  of  the  Justicey—or  if,  going  to  him  in  his  latter 
quality,  it  be  not  held  to  have  passed  from  him  in  consequence  of  his  merely  losing 
the  rights  of  jurisdiction  that  were  once  attached  to  it,  Uie  Seignior,  and  not  the 
Crown,  is  such  owner.  On  either  supposition,  the  Censitaire  (unless  his  giant  be 
in  such  terms  as  in  law  may  be  held  to  pass  tide  to  him)  is  not  such  owner. 

But  the  case  does  not  even  rest  here.  Numbers  of  the  grants  to  Seigniors,  as  I 
have  had  occasion  to  observe  already,  in  express  terms  give  them  the  property  of 
certain  rivers,  or  of  all  rivers,  in  their  Fiefs,  1  have  only  to-day  had  placed  in  my 
hands  the  original  document  by  which  the  French  king  ratified  the  grant  of  the  Sei- 
gniory of  Rimouski;  and  it  in  so  many  words  grants  <'the  river  Rimouski"  and  so 
much  land  adjoining  it.  There  are  some  scores  of  such  erants ;  and  scores  of 
others  that  cive  rivers  and  streams  in  general  terms :  none,  that  imply  the  idea  of 
not  giving  tnem.  Now,  in  cases  where  the  grant  of  streams  is  mentioned  in  the 
instrument  of  concession,  it  must  be  clear  that  the  property  in  such  streams  granted 
was  not  given  as  an  inciclent  of  the  Justice,  but  as  part  of  the  Fief  Indeed,  it  was 
sometimes  so  given,  where  no  Justice  at  all  was  granted.  There  are  certainly  cases, 
therefoie,  and  those  not  few,  where  it  is  impossible  to  hold  the  Seignior's  right  over 
streams  to  have  ever  been  that  of  the  Justicier — ^where  it  cannot  have  passed  to  the 
Crown. — where  it  must  be  his,  unless  indeed  (and  this  is  matter  of  lecal  inference 
from  the  deeds  of  concession  he  may  have  granted)  he  be  found  to  have  parted 
with  it  to  his  Censitaire, 
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In  any  and  every  supposable  case.  howoTer,  the  fact  is  patent,  that  the  Cenii- 
tairty  unless  his  deed — interpreted  as  the  law  shall  be  founa  to  interpret  it — ^has 
giyen  them  to  him,  is  not  the  proprietor  of  the  streams.  And  whether,  m  particnlar 
cases,  the  Crown  can  claim  to  be  such  proprietor,  or  not,  it  is  at  all  events  not  for  the 
Legislature  to  step  in  and  say  ;  this  man,  who  has  no  light  to  the  water,  shall 
have  both  land  and  water, — and  that  man,  to  whom  both  were  given,  shall  have 
neither.  On  principle,  you  might  as  justly  say,  that  the  land  on  each  side  of  a 
stream  must  belong  to  the  owner  of  the  stream,  as  that  the  stream  must  belong  to 
the  owner  of  the  land. 

I  am  not  without  high  local  authority,  in  taking  this  view  of  this  j»rt  of  my 
case.  I  have  had  placed  in  my  huids,  a  public  document — an  authentic  copy  of 
an  order  in  Coimcil,  of  the  Executive  of  this  Province,  bearing  date  as  late  as  lo48y 
and  having  reference  to  this  question,  as  it  then  arose  for  decision  by  government 
within  the  Seigniory  of  Lauzon,  a  property  belonging  to  the  Crown  by  private  title. 
A  Censitaire  holding  land  in  that  Seigniory,  but  who  did  not  own  the  water  power 
adjoining  his  lot,— or  rather  who  had  acquired  from  the  former  Seignior,  one  water 
power  only,  out  of  two  that  existed  there,  with  a  mere  permission  subject  to  the 
SSeignior's  revocation  to  use  the  other  for  certain  special  purposes, — had  applied  for  a 
conmiutation  of  tenure.  The  question  presented  itself,  whether  by  commntinff  the 
tenure  he  would  become  the  proprietor  of  both  water  powers,  that  is  to  say  of  the 
stream  in  its  entirety.  If  so,  the  whole  value  of  the  stream  would  have  to  be  taken 
into  account,  in  fixing  his  commutation  money.  If  not,  not.  This  question,  in  the 
document  I  speak  of,  is  fullv  and  ably  treated.  It  is  therein  laid  down,  that  non- 
navigable  streams  clearly  Delong  either  to  the  Seigneur  Haut  Justiaer  or  to  the 
Seigneur  Feodal  ;  that  on  either  supposition,  this  stream  had  become  the  property 
of  the  Crown  ;  that  this  Censitaire  was  wrong,  if  he  thought  that  he  could  become 
the  proprietor  of  the  other  water  privilege,  by  merely  commuting  the  tenure  of  the 
land  ;  that  therefore,  the  value  of  such  other  privilege  was  not  to  be  taken  into 
account  in  estimating  his  commutation  fine  ;  and  lastly,  that  (to  avoid  the  risk  of  a 
doubt  as  to  the  intended  effect  of  his  commutation)  a  clause  should  be  inserted  in 
the  deed  of  commutation,  expressly  declaratory  of  the  fact,  that  the  water  power 
in  question  remained  the  property  of  the  Crown. 

That  decision  was  a  right  one.  The  Seignior  who  has  once  acquired  the 
stream,  and  has  not  parted  with  it,  has  the  right  to  hold  it  as  his  own.  No  man  has 
the  right  to  take  it  from  him.  You  may,  if  you  will,  provide  lor  its  being  taken  from 
him,  as  you  may  for  any  other  property  being  taken  uom  him,  for  any  sufficient  end 
of  public  policy;  but  he  must  be  paid  for  it,  and  paid  its  full  value,  when  it  shall  be 
so  taken. — It  is  not  to  be  taken  first :  and  he  lef\  alterwards  to  prove  the  fact  and 
amount  of  loss  thence  resulting,  and  to  pray  lor  an  uncertain  indemnity,  which  he. 
may  very  likely  never  succeed  in  getting. 

Yet  tliis  is  what  this  section  proposes  to  do,  as  to  this  matter. 

The  Thirtieth  Section  proceeds  to  the  kindred  subject  of  the  right  of  banality ; 
and  reads  thus : — 

"  XXX.  The  right  of  the  Seignior  to  require  the  CemHaire  to  carry  his  grain 
<'  to  the  banal  mill  to  be  there  ground,  on  paying  to  the  Seignior  the  ordinary  toll 
*'  for  the  grinding  of  such  grain,  ehaJl  hereafter  he  considered  as  applying  to  no 
*^  other  grain  than  such  as  is  grown  on  the  lands  held  d  tUre  de  ceru  in  tlie  Seigniory 
*'  in  which  such  banal  mill  is  situate,  and  is  intended  for  the  use  of  the  family  or 
^'  families  occupying  the  said  lands.^' 

Now  this  right  of  banality,  I  may  say  without  doubt,  (for  I  am  confirmed  in 
BO  saying,  by  all  the  jurisprudence  of  the  Iniendants  and  Courts  before  the  cession, 
as  well  as  by  that  of  the  Courts  since,)  exists  in  Canada  by  virtue  of  the  law,  and 
independently  of  contract  between  Seignior  and  CcTisitaire  ;  athough  it  did  not  exist 
in  France  within  the  local  range  of  the  Custom  of  Paris,  unless  by  virtue  of  such 
contract,  or  other  sufficient  title ;  and  it  involves  the  right  on  the  |)art  of  the  Seignior, 
to  prevent  any  other  mills  than  his  own,  from  being  put  or  kept  in  operation  within 
the  limits  of  his  bsmality, — to  prevent  any  ^Iiller  oevond  those  limits  from  beatinj^ 
up  for  custom  within  them,^^uid  lastly,  to  oblige  his  Censitaxres  to  bring  their 
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^  grain  fbr  grinding  at  his  mill,  on  certain  fixed  terms,  as  to  price  and  otherwise. 
Uader  the  Custom  of  Paris,  1  have  said,  this  right  did  not  exist  at  Common  Law ; 
but  it  could  always  be  enforced,  and  was  enforced,  to  the  letter,  whenever  any 
Censitaire  was  shown  by  his  deed  to  have  agreed  to  it ;  and  it  could  eyen  be  en- 
forced, and  was  enforced  against  all  the  world,  whenever  the  Seignior  could  show 
what  was  called  a  **  tilre  valabte^^ — a  sufficient  title  to  warrant  such  enforcement 
I  do  not  here  go  into  the  detail  of  what  constituted  such  titre  valabU;  the  consent 
or  recogniiion  of  such  and  such  a  proportion  of  all  the  Censitaires,  and  so  forth. 
The  only  important  point,  here,  is  the  fact,  that  in  Canada,  the  state  of  things,  as 
existing  under  the  Custom  of  Paris,  was  altogether  changed,  by  two  leading  Arrets 
of  a  legislative  character.  The  first  of  these  was  an  Arret  or  decree  of  the  Consdl 
Supirieur  de  Quibec  (a  body  undoubtedly  capable  of  making  such  a  law)  under 
date  of  the  1st  of  July,  1675 ;  and  which  is  to  be  found  on  page  225  of  the  Second  of 
the  Volumes  laid  before  Parliament.  This  Arrit  ordained,  "  that  all  mills,  whether 
"  water  mills  or  wind  mills," — by  the  Custom  of  Paris,  no  wind  mill  could  be  pre- 
sumed banal — ''  which  the  Seigniors  shall  have  built  or  shall  cause  to  be  built  here- 
"  after,  shall  bebanal.^'  The  other  was  an  Arrit  of  the  King  himself  in  bis  Conseil 
d^Etat  or  Privy  Council,  under  date  of  the  14th  of  June,  1(386,  (printed  on  page 
227  of  the  same  Volume,)  which  ordained  *•  that  all  Seigniors,  possessing  Jiefs 
<*  within  the  limits  of  the  said  country  of  New  France,  shall  be  held  to  cause  to 
"  be  erected  banal  mills  within  a  year  after  publication  of  the  present  Arrit;  and, 
**  the  said  delay  expired,  in  default  of  their  having  so  done.  His  Majesty  permits 
^'  any  persons,  of  what  rank  or  condition  soever,  to  build  such  mills,  attributing  to 
**  them  to  that  end  the  right  of  banality,  and  forbidding  all  persons  to  disturb  tliem." 
By  force  of  these  two  ArritSy  every  Seigniorial  mill  was  constituted  a  banal  mill ; 
and  every  Seignior  was  declared  to  have  the  right  of  banality,  in  respect  of  such 
mill.  He  might  lose  it,  it  is  true,  by  non-user ;  and  in  such  case  any  one  else 
might  acquire  it.    But  unless  he  did  so  lose  it,  it  was  by  law  his. 

And  as  to  his  losing  it,  I  should  perhaps  say  a  word  or  two.  To  any  one  not 
conversant  with  Lower  Canadian  law,  the  second  of  the  two  Arrils  I  have  read, 
may  seem  to  imply  that  a  Seignior  who  should  not  have  built  within  the  year  alter 
its  promulgation,  would  ipso  facto  lose  the  right.  But  such  is  not,  and  never  was 
held  to  be  its  meaning.  Like  the  first  of  the  two  Arrils  of  Marly,  it  merely  enjoins 
a.duty— so  limiting  to  a  certain  degree  a  pre-existent  right  which  it  admits;  and 
after  such  injunction,  it  provides  a  remedy  against  the  possible  case  of  failure  to 
obey.  That  remedy  consisted,  in  the  right  to  be  given  to  any  one  else  to  build 
mills,  and  so  acquire  the  banality  of  the  Seigniory,  to  the  exclusion  of  the  Seignior. 
Till  this  should  have  been  done,  the  Seignior,  though  he  might  have  no  mill  in 
operation,  retained  his  right  to  have  such  mill  (whenever  put  into  operation)  held 
a  banal  mill.  And  any  other  person,  in  the  meantime  wishing  to  avail  himself  of 
the  remedy  provided  against  the  case  of  the  Seignior's  neglect  to  build,  had  first  to 
summon  the  Seignior  by  legal  process,  so  as  to  establish  judicially  the  fact  of  bis 
^N^X"  ^>^  being  in  default,  and  thereupon  to  obtain  a  judicial  sentence  forfeiting  his  right, 
>  and  attributing  it  to  himself  the  Plaintiff. 

It  has  been  argued,  with  much  ingenuity,  that  the  right  of  banality,  as  intro- 
duced into  Canada  in  1675«  did  not  comprehend  (as  in  France,  wherever  existent, 
it  undoubtedly  did)  the  right  to  prevent  the  working  of  any  other  mills  in  the  Seigr- 
niory.  The  Arrll  of  1675,  after  the  words  I  have  already  cited,  declaratory  that  all 
mills  built  or  to  be  built  by  Seigniors  "shall  be  banal",  proceeds  thus : — **And 
**  thereupon,  that  their  tenants  who  shall  be  bound  by  the  contracts  of  concession 
*'  that  they  shall  have  taken  of  their  lands  {qvi  se  seront  obliges  par  les  litres  de  con- 
"  cession  quails  auront  prisdeleuia  terres)  shall  be  bound  to  take  their  grain  there  to 
"  be  grouUii,  and  to  leave  the  same  there  at  least  twice  twenty-four  hours,  after  which 
^  it  snail  be  lawful  for  them  to  take  the  same  away  if  not  ground,  and  to  take  it 
<*  elsewhere  for  grindinir,"  &c.  And  it  has  been  urged,  that  the  only  banality 
granted  here,  is  a  banality  granted  against  Censitaires  who  by  express  stipulation 
to  that  eflfect  in  their  deeds  should  have  subjected  themselves  to  it ;  that  the  right 
was  therefore  not  an  absolute  right  of  the  Jief,  but  a  mere  right  to  enforce  a  certain 
contracts  if  made.  On  which  latter  supposition  it  is  further  urged,  that  it  could 
not  go  tne  length  of  preventing  any  one  not  bound  by  such  contract,  from  setting 
up  a  mill  within  thejief.  This  view,  however,  has  never  been  maintained  judi- 
cially I  on  the  contrary^  in  the  last  case  decided  upon  the  subject, — that  of  Monk 
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tw.  Morris,  (see  page  3  of  the  Third  Volnme  of  the  Lower  Canada  Reports,)  decid- 
ed quite  lately  by  the  Saperior  Court  at  Montreal. — ^though  urged  with  the  utmost 
ability  by  the  Defendaot's  counsel,  ij  was  over-ruled  by  the  Court.  And  all  former 
decisionf^,  before  as  well  as  since  the  cession  ol  the  country,  are  against  it.  And 
with  good  reason.  For.  if  such  were  the  meaning  of  the  Arrit,  it  had — so  to 
speak — no  meaning  at  all.  By  the  Custom  of  Paris,  any  Censitatre  who  had  bound 
himself  to  grind  at  the  Seignior's  mill,  was  so  bound,  whether  the  mill  was  or  was 
not  banal.  To  say  that  a  mill  was  banal,  was  to  say  a  great  deal  more  than  that 
CermtaireSf  thereto  bound  by  special  contract,  must  go  to  it.  The  mill  need  not 
be  banal  for  that.  The  word  banal  was  a  word^  the  meaning  of  which  was  well 
known,  and  of  wide  application.  There  were  in  various  parts  of  France,  banal 
rights  of  various  sorts — banal  ovens,  banal  wine-presses,  and  so  forth.  And  the 
term  everywhere  imported  the  ban,  prohibition,  or  exclusion  of  all  rivalry  within 
the  territorial  limits  ofthe  banality.  It  everywhere  imported  also  the  holding  of  all  s^^^ 
who  came  within  its  range  (irrespective  altogether  ol  contract)  to  the  obligations  *^^^*^ 
it  imposed.  No  Censitaire  within  a  banality  could  escape  from  it.  The  latter  part 
of  this  ArrSt  of  1675  regulated  certain  details  of  procedure  and  so  forth,  as  regarded 
those  obligations.  But  it  could  not,  and  did  not  import  the  freedom  of  any  person 
bound  by  a  deed  of  concession,— that  is  to  say,  of  any  Censitaire  or  holder  of  land 
under  such  a  deed, — fiom  such  obligations.  On  the  contrary,  its  very  letter  imports 
precisely  the  reverse. 

Now,  the  clause  of  this  Bill  which  I  read  last,  this  Thirtieth  Section,  does  not 
indeed  in  terms  profess  to  abrogate  this  right,  of  exclusion  of  other  millers  from  a 
Seigniory.  But — and  more  especially  as  read  in  connection  with  the  preceding 
Section — it  tacitly  imports  such  abrogation.  By  the  Twenty-ninth  Section,  the 
Seignior's  water  powers  are  declared  to  belong  to  the  Censitaire^  and  all  agreements 
by  the  Censitaire  to  the  effect  that  he  will  not  build  mills  on  his  land,  are  declared 
null.  By  this  Thirtieth  Section,  the  right  of  banality  is  spoken  of  as  though  it 
were  a  mere  right  "to  require  the  Censitaire  to  carry  his  grain  to  the  banal  mill." 
Such  enactment  and  recital  once  passed,  it  is  clear  that  any  one  could  build  any 
sort  of  mill  in  any  Seignior;  ;  that  this  part  of  the  existing  right  of  banality  would 
be  lost  to  the  Seignior. 

And  it  is  obvious  to  remark,  that  this  is  really  the  only  part  of  his  right  worth 
keeping.  It  is  that,  through  which  alone  he  can  practically  be  said  to  nave  any 
right  at  all.  In  former  days.  Seigniors  used  to  sue  CensitcdreSy  to  oblige  them  to 
^rind  at  their  mills,  or  pay  tne  toll  of  what  they  ground  elsewhere.  But  those 
times  are  past.  It  is  worth  no  man's  while  6o  to  sue  now.  And  no  man  does  so 
Boe.  The  Seignior's  only  hold  is  through  his  ownership  or  reservations  of  water 
powers,  and  his  rigrht  at  law  to  stop  rival  millers  from  competing  with  him.  This, 
It  is  now  proposed  most  effectually  to  take  from  him.  It  requires  to  be  paid  for, 
before  it  is  so  taken. 

This  clause  goes  even  further.  It  would  give  the  Censitaire  the  legal  right  to 
evade  the  grinding  of  any  of  his  grain  at  the  so  called  banal  mill ;  for  he  would  only 
have  to  sell  his  own  grain  and  buy  other,  or  even  to  exchange  it  away ;  and  he  could 
then  say,  the  grain  you  claim  to  grind,  is  no  grain  grown  here  for  my  family, — 
what  I  raised  here  was  not  so  intended,  and  I  have  parted  with  it, — this  that  I  am 
ueing,  I  got  elsewhere.  The  evasion  is  of  small  practical  moment;  because  such 
suits  are  never  likely  to  occur.  But  it  shows  the  spirit  and  tendency  of  the  Bill, — 
that,  besides  giving  every  one  the  right  to  build  rival  mills  to  mine,  it  should  thus 
go  on  to  give  every  one  the  power  of  evading  the  nominal  obligation  which  it 
professes  to  leave  in  force,  to  give  my  mill  a  certain  measure  of  preference. 

I  repeat;  I  am  in  no  wise  contending  for  the  maintenance  of  banality  in  any 
shape.  I  might,  of  course,  say  with  truth,  that  the  banal  mills  of  Lower  Canada 
grind  at  a  considerably  lower^  rate  tlian  obtains  any  where  in  the  country,  beyond 
ue  limits  of  the  Seigniories ;  and  that  they  do  their  work  well,  to  the  satisfaction  of 
those  who  us^  them.  Indeed,  the  Seigniors  can  be  compelled  at  law  to  keep 
them  in  good  o^der ;  are  under  stringent  legal  ability  in  respect  of  rate  of  toll,  a  nd 
quality  of  grinding.  But  I  have  nothing  here  to  do  with  all  this.  I  am  defend  ing 
no  part  of  the  existing  system.  I  only  insist,  that  its  pecuniary  advantages  to  my 
clients,  are  not  to  be  taken  from  them  piece-meal  and  by  indirection,  leaving  them 
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to  prove  their  past  existence  and  Talue^  and  beg  for  tardy,  inadequatei  uncertain 
compensation  aflerwards. 

I  have  not  quite  done^  however^  with  this  matter  of  banality.  The  Bill  con- 
tains two  more  Sections,  the  Thirty-first  and  Thirty-second  ;  which  I  must  read, 
lest  I  should  be  thought  to  paraphrase  or  represent  them  otherwise  than  as  they 
are :— r 

"  XXXI.  Every  Seignior  having  more  than  one  hundred  Censitaires  holding 
''  lands  in  his  censive,  and  who,  af\er  the  expiration  of  two  years  from  the  passing 
''  of  this  Act,  shall  not  have  constructed  at  least  one  banal  mill  for  the  grinding  of 
^'  the  grain  in  his  Seignioiy,  and  every  Seignior  who,  after  the  expiration  of 
'^  two  years  from  the  period  in  which  there  shall  be  more  than  one  hundred  Censi- 
**  tains  holding  and  settled  u^n  lands  in  his  censivey  shall  not  have  constructed 
*'  such  mill,  shall,  as  well  as  his  heirs  and  representatives  for  ever,  forfeit  his  right 
*^  of  banality  in  such  Seigniory  ;  and  it  shall  be  lawful  for  any  person  to  construct 
*'  one  or  more  mills  for  the  grinding  of  grain  in  the  said  Seigniory,  and  to  grmd  or 
'^  cause  to  be  ground  in  any  such  mill  all  grain  brought  thereto,  witliout  being 
**  liable  to  be  disturbed  by  the  Seignior  as  such^  in  the  emoymentof  the  said  rights ; 
*^  but  no  such  person  shall  be  entitled  to  exercise  the  right  of  banaUty  in  respect  to 
*'  any  mill  so  constructed. 

'^  XXXII.  And  whenever  a  banal  mill  shall  not  be  in  proper  order,  or  shall  be 
**  insufficient  for  the  grinding  of  grain  belonging  to  the  Censitaires  of  the  Seiffniory, 
'*  or  of  the  part  of  the  Seigniory  in  which  it  is  situate,  any  Censitaire  settled  upon 
*'  any  land  m  such  Seigniory  shall  be  entitled  to  sue  tne  Seignior  of  such  Seigniory 
"  before  the  Superior  Court  sitting  in  the  District  in  which  such  mill  is  situate,  for 
*'  the  purpose  ot  obliging  him  to  repair  such  mill,  or  to  place  it  in  such  a  state  as 
*'  will  make  it  sufficient  for  the  wants  of  the  Censitaires  ;  and  it  shall  be  lawful 
*^  for  the  said  Court,  to  proceed  and  give  such  Judgment  in  every  such  action,  as  to 
"  law  and  justice  shall  appertain.^' 

The  risht  of  banality  has  been  cut  down  to  a  shadow  ;  made  valueless  to  the 
Seignior.  His  water-powejs  are  taken  from  him.  Every  one  may  build  mills  to 
compete  with  Ins.  No  one  need  prefer  his  mills  to  any  others.  But  they  are  still 
ironically  called  banal  mills.  And  enactments  of  regulation  are  proposed  as  to 
such  mills  hereafter  to  be  built;  as  though  it  were  possible  any  should  be.  And 
further  enactment  i^  proposed,  to  make  it  clear  that  the  Seigniors  obligations  as  to 
his  existing  mills  are  in  no  wise  to  be  abated.  Banal  in  nothing  but  name,  for  any 
use  he  is  to  have  from  them,  his  mills  are  to  be  every  whit  as  banal  as  they  ever 
were,  for  all  purposes  of  annoyance  to  him  by  any  Censitaire.  With  no  hold  lelt 
to  him  upon  his  Censitaires ,  every  one  is  to  have  firm  hold  of  him. 

Again  I  say,  all  this  is  of  a  style  of  legislation  that  cannot  be. 

We  arrive  at  the  Fourth  Part  of  the  Bill ;  that  which  treats  of  honorarjr  righis, 
pre-emption,  (retrait,)  rents  and  hypothecary  privileges;  extending  from  the 
Thirty-third  to  the  Forty-second  Sections,  both  included. 

On  the  Thirty-third  Section,  which  proposes  to  abolish  all  honorific  rights  of 
Seigniors,  I  need  make  no  comment  My  clients  will  be  happy  if,  abandoning 
them — such  as  they  are — they  can  but  secure  the  common  immunities,  as  regards 
property  and  personal  rights,  of  all  others  their  fellow  subjects.  They  ask  only,  in 
all  respects  to  have  the  same  measure  of  right  dealt  forth  to  Censitaire  and  Seignior 
equally. 

The  Thirty-fourth  Section  is  as  follows :—  , 

**  XXXI V.  The  right  of  conventional  pre-emption  (retrait  conventionnd} 
'<  shall  not  be  exercised  in  respect  of  any  immoveable  property  sold  under  a  writ 
'*  of  execution,  (par  decret,)  or  other  judicial  authority,  and  it  shall  not  be  exer- 
*'  cised  in  the  case  of  any  such  immoveable  property  bemg  sold  in  any  other  man- 
*^  ner  than  by  judicial  authority,  unless  the  Seignior  prove  that  the  said  sal*  is 
<<  tainted  with  fraud.'' 
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To  part  of  thii  claQse,  I  have  no  objection  to  offer.  That  property  be  not  sub- 
ject to  retroitj  when  publicly  sold  under  process  of  law,  is  an  enactment  of  which 
my  clients  would  not  be  aisposed  to  complain.  The  remainder  of  the  clause^ 
however,  they  do  complain  of,  strongly. 

To  make  the  whole  matter  clear  to  Members  of  this  Hcnorable  House,  not 
conversant  with  Lower  Canadian  Law,  I  ought,  however,  to  go  into  some  explana- 
tion of  what  this  retrait  is.    By  the  Custom  of  Paris,  when  land  has  been  granted 
d  cats,  it  is  held  subject  to  payment  of  a  rent — the  rent  stipulated  in  the  deed — 
which  rent,  or  at  least  that  part  of  it  designated  as  the  cms  proj^erly  bo  called,  car- 
ries with  it  lods  et  ventes  ;  or,  in  other  words,  entitles  tiie  Seignioi  to  a  fine  of  one- 
twelfth  of  the  purchase  money,  whenever  the  land  shall  be  alienated  by  sale  or     >^ 
other  contract  equivalent  to  sale.    The  same  kind  of  due  accrues  to  the  Superior   ^'^ 
Lord^  or  Seignior  Dominant,  upon  land  by  him  granted  en  fief ;  but  the  line  in  that         ^ 
ease  is  much  higher.    Land  granted  en  fief  is  charged  with  no  annual  feudal  due    v 
payable  to  the  grantor ;  and  for  that  reason  among  oweis,  is  more  heavily  burthened    JS»    ■■       \^^ 
as  regards  casual  dues.    The  mutation  fine  on  its  sale,  is  fixed  by  the  same  Custom,  ^       ^^> 

at  the  Qvi$U  or  fiAh  part  of  the  price. 

Historically,  no  doubt,  both  these  fines  had  their  origin  in  that  uncertainty  of 
tenure,  which  (as  I  have  observed)  once  characterized  both  kinds  of  grants.    The    ^ 
holder  had  no  n^ht  no  alienate,  without  his  Lord's  leaVe,  the  Lord — owner  still  of 
the  land  granted-— being  entitled  to  insist  on  having  neither  Vassal  nor  C 6' sit  ire 
on  his  land,  whom  he  might  not  trust  or  like.    In  process  of  time,  as  the  practice 
of  allowing  such  alienation  grew  into  a  right,  payment  came  to  be  settled  by  usage, 
as  the  price  of  the  Lord's  consent.    Partly  as  a  remnant  of  this  old  light  of  pre- 
venting: alienation,  and  partly  as  a  means  of  preventing  fraud  as  to  the  amount  of 
the  mutation  fine,  the  Custom  of  Paris  gave  the  Lord,  the  right,  upon  the  sale  of  a 
jS<f  held  from  him,  either  to  come  in  for  the  QuhU  or  to  sa3r,  I  am  not  satisfied  as  to         ^^ 
this  sale,  and  decline  to  take  this  buyer  for  my  Vassal ;  instead  of  accepting  the  ^^^  .^ 
Qmnt  offered  me^  I  take  back  the  fief;  here  is  the  amount  of  what  you  call  the 
purchase  money,  with  that  of  your  reasonable  expenses ;  and  now,  the ^f/ is  mine. 
This  reirail  feodal  was  of  common  right  throughout  France.    And  many  of  the 
Customs  gave  the  Sei^ior  the  same  right j  in  reference  to  land  held  of  him  d  cens  ;  ^^^^  ^.  ^ 
so  that  when  the  Censitaire  sold  it,  the  Seignior  might  in  justthe  same  way  exercise    -^**^-^ 
what  was  called  the  retrait  rofurier.    The  Custom  of  Paris,  however,  did  not  give 
the  Seignior  this  latter  right,  as  a  thing  of  course ;  but  it  did  not  at  all  prevent  him 
from  stipulating  it  in  his  grants  made  en  censive.    Wlienever  he  did  so  stipulate,  he 
enjoyed  the  right.    And  such  stipulation  was  of  course,  common  enough. 

The  obvious  value  of  the  stipulation,  as  a  protection  against  fraud, — more 
especially  where,  as  was  the  case  in  Canada,  lands  were  conmionly  granted  low, 
and  Seigniors  looked  for  their  future  weahh  mainly  to  the  proceeds  of  their  banality       I 
and  lods,  to  accrue  thereafter  as  the  land  should  acquire  value, — made  the  stipula-       \ 
tion  here,  from  the  earliest  period,  an  almost  universal  usage.    And  such  it  has  con- 
tinued ever  since. 

The  right  so  stipulated  is  commonly  termed,  as  in  this  section  of  the  Bill,  that 
of  the  "  retrail  conventiontielf'^  or  retrait  stipulated  by  contract.  And  it  is,  precisely 
what  this  designation  imports. 

Now,  this  Section  first  proposes  to  enact,  that  when  land  en  cen^ive  is  sold  under 
judicial  authority,  this  stipulated  right  shall  not  be  exercised.  The  contracts 
establishing  it  make,  no  sucn  exception.  But  at  the  same  time,  as  the  publicity  of 
judicial  sales  must  always  enable  the  Seignior  to  guard  against  fiaud  by  bidding  at 
the  sale,  the  right  of  reh'nit  afterwards,  is  not  one  that  he  ought  on  equitable 
grounds,  to  have.  And  I  know  of  no  Seignior  who  would  care  to  object  to  its  being 
done  away  With,  in  that  case. 

But  the  Section  goes  mucK  further.  It  would  enact,  that  though  it  is  matter 
of  binding  contract  that  this  right  is  mine,  I  am  not  to  have  it,  to  any  practical  use 
whatever.  I  am  not  to  exercise  it,  unless  I  prove  the  sale  fraudulent.  Why,  if  I 
can  prove  fraud,  I  can  of  course  at  law  have  my  lods  et  ventts,  from  the  buyer,  cal- 
culated on  the  value  of  the  laodr— its  true  pnce,    ^ine  times  out  of  ten,  it  would 
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better  suit  me  to  have  that  payment,  than  to  buy  in  the  land.  Besides,  the  end  for 
which  I  made  the  coatract,  was  to  guard  against  fraud  that  I  might  feel  sure 
enough  of,  but  could  not  prove.  Nine  times  out  often,  I  should  very  likely  fail  to 
prove  ihe  fraud  ;  however  sure  I  might  be  that  the  price  stated  was  a  fraud  upon 
me.  This  retrait  is  the  only  reliable  protection  I  can  have.  I  stipulated  it,  law- 
fully.   It  is  my  legal  right. — ^Why  is  it  to  be  taken  away  ? 

Is  it  said,  that  like  others  of  my  rights  of  property,  it  is  a  kind  of  right,  which 
had  better  not  be  ?  Take  it,  then  ;  but  indemnify  me  first,  for  its  loss.  I  have  do 
right  to  object,  I  do  not  object,  to  any  changing  of  the  law  for  the  public  good  ;  but 
I  protest  against  such  changes  involving  me  in  ruin. 

The  Thirty-fifth  Section  carries  the  power  of  repudiation  of  contracts  as  regards 
this  matter,  further  still.    It  reads — 

"XXXV.  Any  sum  of  money,  or  other  valuable  thing,  which,  after  the  passing 
**  of  this  Act,  shall  be  paid  or  given  to  any  Seignior,  either  directly  or  indirectly, 
"  to  induce  him  to  refrain  from  exercising  the  right  of  retraU  in  the  case  of  any 
"  sale  or  mutation  effected  within  his  censive,  shall  be  recoverable,  with  costs,  by 
"  action  before  any  Court  of  competent  jurisdiction." 

Conscious  of  fraud,  fearful  of  my  suit — whether  for  full  lods  et  ventes,  or  for  the 
exercise  of  my  retrait — the  parties  indemnify  me.  I  am  satisfied ;  so  too  are  they. 
But  this  Bill  is  not.  It  puts  it  into  their  power  to  recover  back  from  me  the  pay- 
ment they  have  made,  with  costs. 

I  must  sue  ;  must  risk  loss  of  costs,  and  more,  in  an  action  to  prove  fraud.  If 
I  do  not ;  if  I  let  the  party  pay  me,  without  the  cost  and  discredit  to  himself,  of 
such  suit ;  I  give  him  the  power  to  mulct  me  in  costs  for  my  folly,  in  a  suit  to  get 
back  his  money. 

I  find  it  heurd  to  think  of  such  a  clause,  as  part  of  a  seriously  proposed  enact- 
ment.   Its  irony  is  too  cutting. 

The  next  following  Sections,  the  Thirty-sixth  and  Thirty-seventh,  are  clauses 
of  extreme  importance  ;  and  again,  extremely  open  to  objection,  as  injuriously 
affecting  my  clients'  vested  interests.    They  read  as  follows  : — 

/'  XXXVI.  No  Censilaire  or  occupier  ai  land  in  any  Seigniory  conceded  before 
"  the  passing  of  this  Act,  except  building  lots  in  a  Town  or  Village,  shall  be 
"  required  to  pay  as  an  annual  seigniorial  rent,  to  fall  due  hereafter,  any  sum  of 
"  money  or  other  value  exceeding  the  sum  of  two  pence  currency  for  each  super- 
"  ficial  arpent  of  land  occupied  by  him  d  iitre  de  cens  ;  notwithstanding  any  sti- 
**  pulation  to  the  contrary  made  by  himself  or  by  his  predecessors. 

"XXXVII.  All  seigniorial  dues  payable  annually  in  personal  labour  (corvies,) 
*'  grain  or  otherwise  than  in  money,  shall  hereafter  be  paid  in  money,  at  the  price 
'<  at  which  the  same  shall  be  worth  at  the  time  the  said  rents  shall  fall  due,  and 
<*  shall  be  reduced  to  two  pence  currency  for  each  superficial  arpent  of  the  land 
*^  upon  which  the  same  shall  be  charged,  in  the  same  manner  as  rents  payable  in 
*'  money#'' 

By  a  former  clause,  the  Fifth,— as  I  have  shown,  it  is  proposed  to  fix  a  blank 
price  as  that  at  which  I  must  part  with  my  lands  riot  as  yet  conceded.  That,  at  all 
events,  though  affecting  my  vested  rights,  was  in  show  a  project  of  prospective 
legislation.  It  purported  to  tell  me  tlie  terms  on  which  I  was  to  be  allowed,  or 
rather  forced,  for  the  future,  to  deal  with  what  I  claim  to  hold  as  my  own*  But- 
hcre  are  clauses  referring  to  land  fhat  I  have  parted  with  upon  terms  long  ago 
established,  by  contracts  then  freely  made  under  legal  sanction.  Those  who  then 
so  dealt  with  me,  took  such  land,  engaging  to  pay  m8  a  yearly  rent  of  four  pence, 
six  pence  or  perhaps  a  shilling,  per  arpent ;  perhaps  they  agreed  with  m«^  to  fay 
in  wheat,  for  tlie  express  purpose  that  the  rent,  being  made  payable  in  a  kind  of 
food,  ihe  chief  support  of  human  life,  should  never  ihereaHer  materially  change  ia 
Talne.    It  is  now  proposed,  by  law  to  tell  me,  that  though  such  was  our  contract 
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1  shall  not  have  the  benefit  of  it.  I  am  not  to  get  more  than  two  pence  currency, 
payable  in  money,  per  arpent,  yearly  from  this  day  for  ever.  And  on  what  pre- 
tence ?  Under  the  French  rkgimey  it  is  said,  few  rents  exceeded  in  amount,  what 
was  then  the  money  value  of  a  single  penny  currency,  per  arpent ;  though  in  fact 
i«ome,  by  the  way,  did.  Well,  however  that  may  have  been  as  matter  of  fact,  I 
have  at  least  shown  that  there  never  was  a  maximum  rate,  fixed  by  law,  beyond 
which  it  was  illegal  to  stipulate.  I  have,  even  shown,  on  the  contrary,  that  in 
very  truth  as  a  general  rule,  every  man  in  those  days,  as  regarded  these  stipulations, 
did  just  what  was  right  in  his  own  eyes j  that  there  were  about  as  many  different 
kinds  of  bargains  made,  as  there  were  dinerences  of  disposition  on  the  part  of  those 
who  made  them.  Since  those  times,  land  has  become  much  more  valuable. 
Some  Seigniories  were  not  granted  till  afler  the  cession  ;  a  good  many  were  gran- 
ted a  very  short  time  only,  before  it.  There  are  Seigniories,  little  or  no  part  of 
which,  under  what  I  may  call  the  police  regulations  of  the  French  Government, 
was  suffered  to  be  sub-granted  before  the  cession.  Many  at  that  time  had  hardly 
a  settler  on  them.  Since  then,  what  has  been  the  course  of  the  Government  and 
Legislature  and  Courts  of  Law,  that  Parliament  should  now  be  called  upon  to 
reduce  the  rates  at  which  I  or  my  predecessors  may  have  sub-granted  any  portions 
of  our  property  ?  If,  in  old  time,  the  control  of  the  Intendant  would  at  all  events 
have  tended  to  keep  down  our  rates,  it  at  least  tended  to  force  men  to  take  more 
of  our  land  than  they  otherwise  would  have  done  ;  and  so  would  have  helped  off 
our  land  sooner,  and  made  it  sooner  valuable  to  us.  If  granted  years  ago  at  lower 
rales,  we  should  ever  since  have  been  in  receipt  of  revenue  from  it,  casual  as  well 
as  fixed.  As  the  case  has  been,  from  the  date  of  the  cession,  enormous  and  most 
improvident  grants  of  land  in  free  and  common  soccage  have  been  constantly  going 
on.  Great  clifficullies — not  precisely  lethal  difficulties,  to  be  sure,  but  still  real 
difficulties — have  been  thrown  and  kept  in  the  way  of  extending  settlement  in  the 
rear  of  all  the  Seigniorial  country.  The  emigrant  population  from  the  old  world 
were  drawn  by  a  variety  of  considerations  to  tne  free  and  common  soccage  lands 
of  their  countrymen.  The  French  Canadian  population  .would  not  push  back  into 
the  forest,  without  their  churches  and  Curia.  Instead  of  being  driven  back,  as  of 
old,  they  were  kept  under  special  attraction,  in  their  front  settlements,  by  the 
singularly  unwise  policy  which  long  discouraged  and  retarded  the  establishment  of 
new  parishes,  the  building  of  churches,  the  orderly  settlement  of  the  clergy  of  their 
faith,  in  the  rear  portion  oTwhat  was  professedly  the  land  reserved  for  their  especial 
settlement.  In  the  meantime,  while  much  of  my  land  has  thus  lain  unproductive, 
the  value  of  money  has  been  falling,  and  the  value  of  land  rising.  My  predeces- 
sors and  myself,  left  free  to  make  our  bargains  with  whom  we  would,  and  as  we 
would,  have  contracted  with  others  equally  free,  and  on  terms  contravening  no 
law  whatsoever,  past  or  present.  By  what  show  of  right  aie  such  past  contracts  to 
be  touched  ? 

If  touched  at  all,  on  what  show  of  reason  are  they  to  be  cut  down  to  the  mea- 
sure of  this  two-pence  currency  per  arpent  ?  If  the  two  sols  said  to  have  been 
seldom  exceeded  a  century  ago,  cannot  now  be  maintained  as  a  maximum  for 
contracts  of  yesterday,  the  process  of  doubling  such  two  sols  does  not  give  us  an 
amount,  according  to  the  values  of  these  days  at  all  equivalent  to  the  two  sola  of  the 
year  1712  or  1730. 

Besides,  with  what  pretence  of  right,  fix  a  maximum  in  money,  at  all  ? 
Because  no  one  knows  what  may  be  the  real  value  of  two-pence  currency,  a  few  years 
hence  ?  Because  the  value  of  money  is  just  now  changing  more  than  anything  else 
whatsoever  ?  A  bushel  of  wheat  will  go  as  far  to  sustain  human  life,  fifty  or  sixty 
years  hence,  as  now.  But  two-pence  currency  in  money  I  Who  knows  what  that 
may  be  worth, — even  a  few  years  hence  ?  When  men  have  freely  bargained  for 
payment  in  kind,  of  set  purpose  to  avoid  this  risk ;  what  pretext  can  there  be,  for 
applying  to  their  conventions  that  very  money  rule,  which  they  had  a  right  not  to 
adopt,  and  deliberately  did  not  adopt,  as  the  rule  of  their  transaction  ? 

True,  the  change  is  one  to  cause  heavy  further  loss  to  my  clients.  But  is  that 
reason  enough  ? 

The  Thirty-eighth  and  Thirty-ninth  Sections  propose  to  enact  as  follows  :-*- 
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'<  XXXVIII.  No  sale  under  writ  of  execution  (par  decriiyshhW  haye  the  effect 
**  of  liberating  any  immoveable  properly  held  d  litre  de  cens,  and  so  sold,  from 
<*  any  of  the  rights,  charges,  conditions  or  reservations  established  In  respect  of  such 
*^  immoveable  property  m  favor  of  the  Seignior,  but  every  such  immoveable  pro- 
'*  pert}r  shall  be  considered  as  having  been  sold,  subject  to  all  such  rights,  charges, 
**  conditions  or  reservations,  except  in  so  far  as  they  may  exceed  those  allowed  by 
"  the  Section  of  this  Act,  without  its  being  necessary  for  the  Seignior  to 

**  make  an  Opposition  for  the  said  purpose  before  the  sale. 

**  XXXIX.  If,  notwithstanding  the  provisions  of  this  Act,  any  Opposition  djin  » 
*'  de  charge  be  made  hereafter  for  the  preservation  of  any  of  the  rights,  charges, 
"  conditions  or  reservations  mentioned  m  the  next  preceding  Section  of  this  Act 
'*  such  Opposition  shall  not  have  the  effect  of  staying  the  sale,  and  the  Oppoeant 
*'  shall  not  be  entitled  to  any  costs  thereon,  but  it  shall  be  returned  into  Court  by  the 
**  Sheriff  after  the  sale,  to  be  deah  with  as  to  justice  may  apppertain." 

Upon  these  clauses,  in  so  far  as  they  merely  tend  to  obviate  the  necessity  of 
putting  in  Oppositions  in  order  to  the  saving  of  Seigniorial  charges  upon  lana  en 
censive  sold  by  the  Sheriff,  I  have  nothing  to  say.  In  connection  with  the  forty- 
first  Section,  I  shall  piesently  have  occasion  to  speak  of  the  limitation  which  this 
clause  hints  at,  as  intended  to  be  wrought,  in  respect  of  the  charges  to  be  allowed 
on  such  land. 

The  Fortieth  Section  reads  : — 

"  XL.  The  privileges  and  preference  granted  by  law  to  Seigniors,  to  secure  to 
**  them  the  payment  of  the  Seigniorial  rio^hts  which  shall  hereafter  become  due, 
*'  shall  only  be  exercised  for  arrears  which  shall  have  fallen  due  during  the  five 
**  years  next  preceding  the  exercise  of  such  privileges  and  preferences." 

At  present,  they  can  be  exercised  for  thirty  years'  arrears.  And  it  may  be 
hard  to  assign  a  good  reason  for  proposing  this  piece  of  exceptional  legislation  ; 
unless,  indeed,  it  be  such  reason,  that  it  tends  to  the  disadvantage  of  the  Seignior. 
There  is  even  a  dash  of  the  ex  post  facto  in  it,  as  in  so  many  others  of  the  clauses 
I  have  had  to  notice. — Secure  in  the  existing  law,  Seigniors  have  refrained  from 
suing  ;  well  knowing  that  at  any  time  within  the  thirty  years,  the  arrears  due  to  them 
would  be  recoverable  as  a  debt  having  a  certain  known  priority  of  claim.  But  they 
are  to  find  out  their  error.  Whatever  amount  of  such  arrears  they  may  have 
allowed  to  run,  beyond  the  term  of  the  last  ^ve  years,  they  are  not  to  be  sufiered 
to  recover,  as  such  privileged  claim. 

Baudot,  in  1707,  suggested  a  new  short  term  of  Prescription,  an^ainst  every- 
body. This  proposal  is  against  the  Seignior  only.  And  yet,  one  would  be  tempted 
to  think  that  he  is  hardly  the  man  to  be  so  selected  ;  since  his  accruing  dues  fall 
in  yearly,  in  such  small  amounts  as  to  make  it  no  slight  hardship  that  he  should 
have  to  collect  them  even  for  the  time  to  come,  (to  say  nothing  of  his  vested  right 
for  the  past,)  within  the  five  years,  on  pain  of  risking  their  loss.  It  forms  pan  of 
the  plan,  too,  we  must  remember,  to  cut  them  down,  in  those  cases  where  other- 
wise their  amount  might  make  them  worth  that  sharp  collection  which  this  Section 
would  enjoin*  Straws  show  the  wind.  In  great  matters  and  in  small,  it  is  not  the 
Seignior  who  is  to  gain. 

The  next  Section,  the  Foity-first,  is  in  these  terms : — 

"  XLI.  All  stipulations  in  any  deed  of  concession,  new  title  deed  or  recogni- 
"  zance  (titrc-nouvel  ou  recogrdtif)  made  before  the  passing  of  this  Act,  in  so  far 
"  as  such  stipulations  tend  to  establish  in  favor  of  the  Seignior  upon  any  land  con- 
**  ceded  d  tUre  de  cens,  with  the  exception  of  land  conceded  as  a  town  or  village 
'*  lot,  any  rights,  charges,  conditions,  or  reservations  other  than  or  exceeding  the 
"  following,  are  with  respect  to  such  excess  or  difference  hereby  declared  null  and^ 
**  void,  namely : 

**  1. — ^The  obligation  to  keep  house  and  home  on  the  land  conceded. 
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'^  2.— That  of  sarraying  «nd  bocn^g  ^  l«ucl  conceded,  at  the  expexuie  of 
''  the  conussionaire. 

**  3. — ^That  of  paying  an  annual  rent  (redevance)  which  shall  not  in  any  case 
<<  exceed  the  sum  of  two  pence  currency  for  each  superficial  arpent  of  the  land 
**  eoDoeded,  and  which,  la  any  Seigniory  wherein  the  customary  rents  are  below 
^  the  said  rate,  shall  not  exceed  the  highest  annual  rent  stipulated  or  payable  in 
^*  the  said  Seigniory. 

^*  4. — ^That  of  exhibiting  deeds  of  acquisition,  executing  new  title  deeds, 
**  (titres  nouveU)  and  paying  mutation  fines  (lids  et  vetUes)  accor£ng  to  law. 

^  5. — ^Iliat  of  grinding  at  the  Banal  mill  the  grain  grown  on  the  conceded      ; 
'^  land,  aiMl  intended  for  the  use  of  the  family  or  families  occupying  the  same.  ' 

'^  6. — Hie  rig^  of  tha  SeigniOF  to  take  back  (retraire)  the  land  conceded,  in  | 

''all  cases  of  fraudulent  sale,  or  motationa  made  with  a  view  to  defraud  such  \ 

'*  Seignior,  or  in  such  manner  as  to  deprive  him  of  the  whole  or  of  part  of  the  ^. 

**  Icds  et  venUSy  or  other  just  rights.  1 

''  7. — The  right  of  the  Seignior  to  take,  in  any  part  of  his  censive^  and  as  oflen 
''  as  the  case  may  happen,  a  parcel  of  land  for  the  construction  of  a  Banal  mill  and       / 
'<  its  dependeneks,  not  execMing  six  superficial  arpents,  on  payment  by  him  to     / 
« the  proprietor,  of  the  value  of  the  land  and  expenses. 

Ex  post  facto  legislation  again.  In  I  know  not  how  many  thousands  of  deeds, 
are  contained  no  one  knows  how  many  clauses  in  favor  of  Seigniors ;  freely  agreed 
to,  at  all  dates  through  the  last  two  centuries.  There  are  clauses  too,  of  course, 
not  always  alike,  in  favor  of  the  CeMitaire.  None  of  these  latter  are  to  be  touched. 
But  as  to  the  former,  though  it  is  most  certain  that  tbey  are  not  clauses  repudiated 
by  the  law  as  it  sts^s.  Taw  is  to  be  manufactured  to  sweep  them  all  away, 
saving  only  the  seven  1  have  read.  Did  I  say,  saving  such  seven  1  Saving  even 
them — how  7  • 

Vniy^  as  to  the  obligation  to  keep  hearth  and  home,  we  have  seen  that  this  Bill 
pioposes  to  declare,  that  it  shall  be  held  to  import  no  more  than  the  duty  of  reserv- 
ing the  land  for  firewood. 

That  of  surveying  the  land,  being  no  great  matter,  is  left  to  its  natural  meaning. 

That  of  paying  rent,  at  a  rate  often  less  than  the  deed  promises,  is  curiously 
stated.  The  x^antee  is  to  remain  under  the  obligation  to  pay  a  rent,  never  to 
exceed  our  fatal  two  pence  cunencv  of  money ;  mit  in  any  Seigniory  where  most 
of  the  rales  are  below  that  figure,  the  payments  to  be  made  are  not  to  exceed  the 
highest  rate  known  in  the  Seigniory !  Of  course  they  cannot.  They  are  to  be 
cot  down  everywhere  to  the  two  pence ;  and  sometimes,  if  this  clause  means  any- 
thing at  all,  they  are  to  be  cut  down  to  some  lower  standard.    But,  to  what  ? 

The  exhibiting  of  deeds,  passing  of  new  deeds  and  pa;|^in£  of  Zod^,  accordiii^  to 
law,  are  all  proper  acts ;  but  with  the  right  of  retraU  practically  lost,  they  are  little 
likely  to  be  too  punctually  performed. 

As  for  the  banality  and  rttrait  clanses,  I  have  shown  that  in  the  shape  they  are 
intended  to  assume,  they  are  worthless.  Like  most  other  things  that  might  be 
worth  the  Seignior's  keeping,  they  are  to  gro.  It  may  save  appearances,  to  take 
them  without  exactly  saying  so ;  but  the  substance  of  the  act  is  toe  same. 

And  lastly,  there  is  to  be  left  the  power  (wherever  stipulated)  to  take  not  more 
than  six  arpents  for  a  new  banal  mill,  due  payment  first  made,  of  course,  the  sup- 
posed payee  being  a  CensUaire.  A  likelv  thing,  the  building  of  a  new  banal  mill ; 
after  banal  mills  shall  have  been  made  what  thut  Bill  would  make  them. 

fa  this  style  of  Lesislation  possible  ?    It  is  not  true,  the  bold  assumption,  that 
the  contraots  tfans  all  swept  aside,  are  contracts  which  the  law  can  disallow. 
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They  are  legal;  binding.  If  they  were  not,  no  statute  would  be  wanted  to  put 
them  out  ol  the  way.  They  cannot  be  legislated  away,  merely  because  one  ot  the 
two  classes  of  men^  parties  to  them,  is  more  powerful  than  the  other. 

The  last  clause  of  this  part  of  the  Bill,  is  the  Fortynsecond ;  and  reads  thus : — 
*<  XLII.  And  whenever  a  Corporation  shall  have  acquired  lands  en  roture  B.nd 

'<  shall  have  paid  the  indemnity  (indemrvUi)  to  the  Seignior,  no  lods  et  verdes  shall 

"  thereafter  be  payable  on  any  mutation  of  the  same  land." 

I  say  no  more  of  it,  than  this.  As  the  law  stands,  if  land  held  d  cens  be  ac- 
quired by  a  Corporation,  the  Seignior  has  his  right  to  this  indemni^ ;  and  if  it  be 
afterwards  sold,  he  has  his  right  to  lods  et  ventes.  This  clause  is  the  taking  away 
of  one  thing  more, — a  smaller  thing  than  many,— but  something.  It  is  in  keeping 
with  its  predecessors. 

The  Fifth  part  of  the  Bill  follows  ;  from  the  Forty-third  to  the  Seventy-second 
Sections ;  the  portion  of  the  Bill  which  takes  up  the  matter  of  the  Commutation  of 
the  Tenure  of  lands  held  d  cens. 

The  First  Section  of  the  Bill,  it  will  be  remembred,  has  proposed  to  repeal  the 
Acts,  under  which  at  present  Seignior  and  Censitaire  can  agree  as  to  terms  for  such 
Commutation,  and  can  carry  into  effect  their  agreement,  whatever  it  may  be. 
These  Sections  contain  no  provisions  of  that  character.  The  CensUaire  individually, 
or  the  Censiraires  of  a  Seigniory  collectively,  may  be  willing  to  make  their  bargain 
with  me^  and  I  with  them.  But  under  this  Bill,  no  such  thing  may  be.  The 
terms  of  the  transaction  are  all  fixed  for  us.    And  how? 

By  the  Forty-third  and  Forty-fourth  Sections,  we  are  told  that  any  holder  of 
land  en  roture  may  commute  his  tenure,  on  paying  in  tlie  way  to  be  designated  by 
after  clauses,  the  price  of  the  redemption  of^hi^  Seigniors's  rights, — ^that  is  to  say, 
iirstlv,  of  the  Seignior's  fixed  rights  (whether  in  kind^  money,  labor,  or  otherwise) 
and  oanality,— and  secondly,  of  nis  casual  rights  or  lods  et  ventes. 

The  Forty-fifth  and  Forty-sixth  Sections  provide  for  the  appointment  by 
Government,  of  three  Commissioners ;  to  be  sworn  before  a  Justice  of  the  Peace, 
and  paid  f^s  the  Governor  shall  direct  It  is  not  said,  that  they  are  to  be  professional 
men  of  any  particular  standing,  or  indeed  professional  men  at  all;  yet  we  shall  see 
presently,  that  they  had  need  be  lawyers  of  high  mark ;  for  they  will  have  (or 
rather,  each  by  himself  will  have)  to  decide  knotty  questions  of  law  in  abundance, — 
to  interpret  thousands  upon  thousands  of  deeds,  or  rather  first  to  interpret  and  tlien 
alter  their  interpretation  as  this  Bill  directs, — to  pronounce  on  the  rights  of  property 
.  of  some  hundreds  of  thousands  of  people, — and  all  without  aopeal ;  and  afterwards, 
they  will  together  have  to  sit  as  an  extraordinary  Court,  and  adjudge  upon  a  class 
of  causes,  the  most  intricate  and  difficult,  as  well  in  respect  of  law  as  in  respect  of 
fact,  that  ingenuity  could  well  devise.  On  the  other  hand,  however,  it  might  not 
do  to  say  Uiey  shall  be  lawyers  ;  for  the  Advocate  is  not  usually  eminent  as  an 
investigator  of  accounts  and  settler  of  values  of  all  kinds,  as  we  shall  see  these 
Commissioners  are  bound  to  be.  They  are  to  be  sworn  to  perform  their  duty, 
I  hope  they  may  be  able.    But  they  had  need  be  all  but  omniscient. 

By  the  Forty-seventh  Section  it  is  to  be  enacted  that  each  of  them  is  to  draw 
up  in  triplicate,  a  tabular  Schedule  of  all  the  lands  in  each  of  the  Seignio;-ies  to  be 
allotted  to  him, — showing  the  amount  of  the  redemption  money  for  each  lot  of  land, 
and  distinguishing  such  redemption  money  in  every  case,  into  three  parts,  that  is 
to  say,  the  price  set  on  the  yearly  fixed  chaiges,  on  the  banality,  and  on  the  casual 
rights. 

The  Forty-eighth  Section  gives  some  instructions,  as  to  how  these  prices  are 
to  be  set 

The  yearly  fixed  charges,  we  are  told,  are  to  be  rated  at  the  capital  represent- 
ed by  them  at  six  per  cent  And  if  this  rule  were  canied  out,  there  would  on  this 
score  be  nothing  to  complain  of.  But  it  is  not*  There  is  first  to  be  met  the  case 
of  the  charges  stipulated  in  kind ;  and  how  is  this  met?    The  Commissioner  is  to 
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valne  the  articles  stipulated,  according  to  their  prices  as  **  iskeit  from  the  books 
**  of  the  merchants  nearest  to  the  place,"  and  he  is  to  come  at  his  average^  by 
taking  the  values  of  each  of  the  last  fourteen  years,  thus  ascertained,— then 
striking  off  the  two  highest  and  the  two  lowest — ^and  lastly  striking  the  average  of 
the  remaining  ten.  Then,  the  value  of  all  corUeM  or  stipulated  labor,  is  to  be 
turned  into  money  by  the  same  not  very  easy  process.  And  then,  the  postscript 
follows ;  that  the  whole  *^  shall  in  no  case  be  calculated  at  a  higher  rate  than  two 
'<  pence  per  annum  for  each  superficial  arpent  of  the  land  subject  to  such  annual 
'^  charges,  unless  the  said  land  be  a  town  or  village  lot" 

Of  course,  after  all  that  has  preceded  in  the  Bill,  this  last  provision  could  not 
but  follow.  But  it  is  not  the  less  a  direct  reversal  of  the  professed  principle  of  this 
valuation,  that  the  price  of  redemption  of  these  charges  is  to  be  tne  capital  sum 
they  represent* 

Beside,— not  to  speak  of  the  cumbrousness  of  this  procedure  for  valuing 
charges  in  kind  and  labor,  of  the  impossibility  of  the  Commissioner's  ordinarily 
findii^  the  evidence  that  he  is  told  to  take 9  and  of  its  unreliable  character  when  he 
may  mid  it,— -on  what  principle  are  four  years  out  of  the  fourteen  to  be  struck  off?  If 
fourteen  years  are  to  be  looked  up,  the  average  from  them  all  will  be  a  truer  aver- 
age, than  one  drawn  from  any  ten  of  them.  And  in  truth,  on  what  principle  of 
ri^ht,  is  an  average  of  any  number  of  past  years  to  be  taken  at  all  ?  Because 
prices  as  a  general  rule  have  been  rising  ;  so  that  a  money  value  of  some  years 
ago  will  be  lower  than  the  money  value  of  to^ay  ?  Or  on  what  principle,  as  I 
have  alreadv  urged,  on  what  principle  turn  all  into  money, — ^when,  as  we  shall  see, 
it  is  not  cash  payment  or  even  payment  within  any  term  of  time  whatever,  that 
is  comtemplated  ?  Above  all,  why  cut  the  result  down,  to  a  money  maximum  ? 
Unless,  indeed,  it  be  that  nothing  short  of  the  maximum  of  wrong  that  can  inci- 
dentally be  inflicted  on  the  Seignior,  will  suffice  to  meet  the  exigencies  of  this 
peculiar  case  ? 

For  the  setting  of  his  value  on  the  banality  rights  of  the  Seignior  over  each 
Jot,  our  Commissioner  is  thus  directed. 

<^  To  establish  the  price  of  redemption  of  the  right  of  banality,  an  estimate 
^^  shall  be  made  of  the  decrease  in  the  annual  receipu  of  the  banal  mills  to  arise 
''  from  the  suppression  of  the  right  of  banality  and  from  the  inhabitants  being 
^*  freed  therefrom ;  the  amount  of  the  said  estimate  shall  represent  the  interest  at 
''  six  per  cent,  of  the  capital  which  shall  be  the  price  of  redemption  of  the  banality 
^*  for  the  whole  of  the  Seigniory,  and  the  said  capital  shall  be  apportioned  among 
*'  all  the  lands  subject  thereto,  accoiding  to  their  superficial  extent." 

Good.  But  how  is  he  to  make  this  estimate?  And  when?  If  immedi- 
ately, what  will  it  be,  but  a  sheer  ^ess?  Five  years  hence,  or  ten?  Is  the 
whole  machine  to  stand  still  so  long?  And  if  it  were ;  to  what  use  ?  For  five 
years  or  ten,  no  new  mill  may  be  built  in  my  Seigniory ;  and  I  may  in  that 
case  have  lost  nothing.  The  next  year,  when  1  have  been  pronounced  to  have  lost 
nothing,  an  enterprizing  miller  steps  in ;  and  I  find  I  have  lost  all. 

Further, — ^though,  perhaps,  the  ending  part  of  this  clause  may  seem  to  be  more 
my  CenHtaire^^  bwiness  than  mme. — I  cannot  help  asking  myself,  why  the  value 
of  my  banality,  thus  to  be  guessea  at  for  my  whole  Seisniory,  is  to  be  <^  appor- 
**  tioned  among  all  the  lands  subject  thereto,  according  to  their  superficial  extent  ?" 
is  it  merely,  tSat  the  poor  CensUaire  who  keeps  heami  and  home,  by  keeping  up 
an  intention  to  cut  his  firewood,  on  90  arpents  of  land  that  he  can  haidly  sell 
for  its  very  worthlessness,  may  have  to  pay  as  much  to  clear  it  from  my  banality, 
as  his  neighbour  is  to  pay  to  the  same  end,  for  the  90  arpents,  all  laid  down  in  grain, 
that  form  part  of  his  abundant  wealth?  Or,  is  it  also,  that  the  extent  of  my  un- 
oonceded  lands^  which  I  am  not  to  keep,  mav  be  made  a  pretext  for  throwing  only 
a  part  of  the  price  of  my  banality,  on  those  wno  ought  to  pay  it  to  me  in  full  ? 

My  casual  rights  are  to  be  valued  by  the  same  sort  of  process  as  my  rents  in 
kind  }  that  is  to  say,  by  an  average  of  ten  years  out  of  fourteen.    Again,  I  ask 
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fashion.  What  other  class  of  men  was  it  ever  proposed  solo  treat?  Ask  (he 
merchant  or  professional  man,  how  he  would  like  to  have  his  books  handed  over  to 
a  stranger,  all  his  accounts  sqnared  without  appeal,  and  all  his  debtors  told  to  settle 
when  they  pleased,  with  a  public  functionary,  who  should  then  hand  over  the 
proceeds  to  his  creditors.  Bankruptcy  !  No  Bankrupt  law  that  ever  was,  ever 
dealt  so  hardly  with  its  victims.  Protect  my  creditors,  I  repeat ;  by  all  means. 
But  at  least  do  not  ruin  me.  If  my  rights  are  to  be  taken,  take  them ;  but  secure 
to  my  creditors  and  myself  their  honest  value.  To  do  this,  that  value  must  be 
settled  fairly,  and  laid  before  us  in  one  sum ;  not  every  separate  six  and  eight- 
pence,  five  jK)unds,  ten  pounds,  twenty  pounds,  of  an  under-stated  value,  paid  in  at 
all  sorts  of  intervals,  just  as  a  thousand  people  may  chance  to  choose.  There  is  no 
way  but  one,  in  which  to  take  private  property  for  the  public  good. 

The  remaining  Sections  of  this  part  of  the  Bill,  from  the  Fifty-eighth  to  the 
Seventy-second  inclusive,  are  clauses  which  contemplate  the  contingency  of  two 
thirds  of  the  CensUaires  of  a  Seigniory  desiring  to  commute  upon  the  terms  set 
forth  by  the  schedule ;  and  which  enable  them  in  that  case  to  effect  the  conversion 
of  all  Seigniorial  dues  therein  into  constituted  rents, — and  further,  if  they  shall  so 
please,  to  act  together  as  a  corporation  for  the  redemption  of  such  constituted  rents. 

Upon  these  clauses  I  have  no  other  remark  to  make,  than  that  I  regret  not  to 
find  in  the  Bill  a  far  more  complete  developement  of  the  principle  upon  which 
they  rest ;  as  it  is  to  that  principle  one  must  look  (i£  we  are  to  look  at  ail)  for  any  real 
commutation  of  the  tenure  upon  the  voluntary  principle.  They  create  no  machi- 
nery by  which  the  Seignior  on  the  one  hand,  and  his  Cemitaires  as  a  corporate 
body  on  the  other,  can  agree  on  terms  of  commutationu  or  failing  to  agree  can 
settle  any  difference  by  the  ready  means  of  arbitration.  There  could  be  no  mate- 
rial difilculty  in  arranging  the  details  of  such  a  system,  in  a  way  to  work  neither 
inconvenience  nor  wrong.  But  these  clauses,  as  they  stand,  do  not  do  this ;  and 
failing  in  this  respect,  they  can  hardly  be  said  to  be  of  any  practical  importance  as 
part  of  the  Bill.  The  despotic  machinery  for  cutting  down  the  value  of  my  rights 
remains.  And  it  is  not  even  likely  that  these  clauses  (limited  as  their  scope  isj 
will  ever  be  thought  worth  acting  on ;  so  as  to  lessen  the  additional  injury  to  be 
done  me  by  the  piecemeal  mode  of  settling  for  them  as  so  cut  down,  which  is 
established  as  the  rule  of  procedure  under  this  Bill. 

I  have  done,  then,  with  this  portion  of  the  Bill,  and  pass  to  the  next  or  Sixth 
Part,  extending  from  the  Seventy-third  to  the  Eighty-fifth  Sections  inclusive ;  and 
which  treats  of  the  proposed  indenmity  to  Seigniors. 

The  recital  of  the  Seventy-third  Section  commences  thus : — 

"  LXXIII. — And  whereas  some  of  the  powers  formerly  vested  in  the  Gov- 
"  ernor  andlntendant  of  New  France,  under  the  laws  promulgated  by  the  Kings  of 
*^  France,  for  the  purpose  of  restraining  all  undue  pretentions  on  the  part  of  Sei- 
<*  gniors,  have  not  been  exercised  since  the  said  cession  of  the  country ;  and 
'<  whereas  differences  of  opinion  have  existed  in  Lower  Canada,  and  conflicting 
"  decisions  have  been  pronounced  by  the  tribunals  established  since  that  time  in 
*'  reference  to  the  character  and  extent  of  various  Seigniorial  rights  ;'* 

An  unfair  recital.  If  powers  adverse  to  Seigniors  have  remained  unexercised 
since  the  cession,  to  what  has  it  been  owin^,  but  to  the  fact  that  the  law  of  the  land 
has  not  provided  for,  or  allowed  their  exercise  ?  And  have  no  other  powers,  far 
more  vexatious,  adverse  to  CensitaireSf  remained  unexercised  ?  Are  they  alluded 
to  ?  Or  proposal  made  for  their  revival  ?  And  "  conflicting  decisions"  of  the 
tribunals  of  Lower  Canada?  As  to  what  points ;  in  what  causes ;  when  ?  I  will 
not  here  undertake  to  say,  that  there  have  been  none.  But  I  do  say,  that  I  never 
heard  any  cited,  or  their  existence  asserted  by  any  one.  Why,  as  I  have  said,  the 
notorious  complaint  has  been,  that  the  Courts  of  Lower  Canada  have  decided  al- 
ways for  the  Seipiior.  **  Difference  of  opinion''  I  well  know  there  has  been ;  a 
difference  of  opinion  between  a  large  class  of  persons  not  Judges  on  the  one  hand, 
and  the  Tribunals  on  the  other.  But  for  the  Courts !  If  anything  in  this  world  can 
be  certain,  it  is- that  this  large  class  of  whom  I  speak,  have  Tor  jears  steadily 
assailed  them  for  the  uniformly  Seigniorial  tenor  of  their  decisions.    If  anything 
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can  be  new,  it  is  tbis  a&sertion  tbat  their  deoiflions,  the  meanwhiJe,  have  been  con- 
flicting. 

But  I  proceed  with  this  recital : — 

'^  And  whereas,  while  it  is  the  duty  of  the  Legislature,  to  restore  to  persons 
''  continuing  to  hold  lands  en  roture^  (in  so  far  as  present  circumstances  will  permit) 
*'  the  rights  and  immunities  secured  to  them  by  law  as  interpreted  and  adminis- 
^  tered  at  the  last  mentioned  period,  it  is  at  the  same  time  just  that  Seimiiors  who 
**  have  enjoyed  lucrative  privileges,  of  which  they  will  in  future  be  deprived  by 
*^  this  Act,  notwithstanding  the  enjoyment  of  such  privileges  may  have  beea 
*^  sanctioned  by  the  said  tribunals  smce  they  ceased  to  exercise  the  aforesaid 
*'  powers,  should  be  indemnified  for  the  losses  they  will  suffer  from  the  manner  in 
'^  which  the  rights  to  be  hereafter  exercised  by  Seigniors  are  defined  by  this  Act, 
"  Be  it  therefore  enacted,— That  it  shall  be  lawful  fbr  any  Seignior  to  lay  before  th« 
*^  said  Commissioners,  a  statement  in  detail  of  the  amount  of  loss  sustained  or  tbere- 
^^  after  to  be  sustained  by  him,  by  reason  of  his  having  been  curtailed,  limited  or 
^^  restrained  by  this  Act,  in  the  exercise  of  any  lucrative  privilege,  or  in  the  receipt 
^<  of  any  rents  or  profits  which  as  such  Seignior  he  would  have  b^n  entitled  to  exer- 
«  ciseor  receive  before  the  passing  of  this  Act.'' 

When  the  Seignior's  land  is  wanted  by  any  person,  we  have  seen  how,  sum- 
marily and  without  appeal,  one  Judge  is  to  take  it  from  him.  When  his  contract 
with  his  CensUaire  is  to  be  enforced,  we  have  seen  how,  formally  and  deliberately 
and  subject  to  appeal,  a  Court  of  three  Judges  is  not  to  enforce  it.  When  his  rights 
aie  to  be  first  undervalued,  and  then  cut  down  below  such  undervaluing,  we  have 
seen  how,  again  summarily  and  without  appeal,  one  Commissioner  is  to  do  all  that 
that  case  requires.  We  have  now  to  see  now,  after  loss  sufiered  by  the  Seignior 
from  these  processes,  loss  amounting  (it  well  may  be)  to  ruin,  he  is  to  proceed, 
hopefully  if  he  can,  formally  and  subject  to  appeal  at  all  eventsi  with  his  after 
prayer  for  some  measure  of  Indemnity  for  his  loss. 

He  is  to  begin,  by  lajring  before  the  three  Commissionners— not  before  one— 
his  precise  *'  statement  in  detail  of  the  amount  of  loss  sustained  or  thereafter  to 
"  be  sustained  by  him,  by  reason  of  his  having  been  curtailed,  limited  or  re- 
<^  strained  by  this  AcL  in  the  exercise  of  any  lucrative  privilege,  or  in  the  receipt 
*^  of  any  rents  or  profits  which  as  such  Seizor  he  would  have  been  entitled  to 
''  exercise  or  leceive  before  the  passing  of  this  Act."  All  I  can  say,  is,  that  any 
Seignior  who  shall  sit  down  to  rnake  his  statement  for  himself,  will  find  it  pretty 
hard ;  and  any  one  who  shall  get  it  done  for  him,  will  find  it  pretty  costly.  A 
statement  in  detail,  of  all  his  losses  by  this  Bill  ?  Why,  the  best  lawyer,  and  the 
best  accountant  and  man  of  figures,  m  the  country,  together,  could  not  draw  it  as 
it  had  need  be  drawn.  And  all  would  depend  on  a  detail  of  facts,  which  if  denied, 
no  man  could  prove.  It  would  be  the  procedure  the  most  difficult  and  sure  to  fail, 
that  could  be ;  worse,  if  possible,  than  tne  suing  of  five  hundred  Censitaires  together, 
for  failure  to  keep  hearth  and  home  on  land,  by  reserving  it  for  cutting  firewood. 

Well ;  by  the  following  Sections  it  is  set  forth,  that  my  "  statement  or  petition," 
when  ready,  is  to  be  fyled  ''  in  duplicate  '^  with  the  Commissioners ;  who.  after 
handing  Uie  duplicate  of  it  to  the  Secretary  of  the  Province,  are  to  meet  and  take 
the  matter  into  consideration,  first  giving  notice  by  advertisement,  of  the  when  and 
where.  Whenever  the  interests  of  the  Crown  may  require  it,  the  Attorney 
General  or  other  Counsel  duly  authorized,  is  to  represent  Her  Majesty,  and  oppose 
the  prayer  of  the  petition.  And,  as  the  interest  of  the  Crown  will  require  this  in 
all  cases, — the  indemnity  coming  out  of  a  public  fund, — it  will  of  course  sdways 
be  the  duty  of  the  Attorney  General  or  his  deputy,  to  oppose  and  sift  the  statements 
(of  law  and  fact)  of  every  petitioner. 

The  Commissioners— not  necessarily  professional  men — are  to  sit  as  Judges  ; 
and,  after  hearing  the  petitioner  '*  in  person  or  by  Attorney,"  and  the  Crown  by  the 
Attorney  Genersu  or  otherwise,  are  to  render  their  Judgment  in  writing.  And  by 
the  Seventy-eighth  Section,  it  is  specially  provided  tbat  ''  every  such  Judgment 
shall  contain  the  grounds  thereof."  No  easy  matter.  Petition  in  detail ;  Jud^ent 
in  detail ;  reasons  in  detail.    The  Commissioners  may  find  their  job  as  hard  as  the 
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Seignior  will  hare  previously  found  his.    It  is  the  Seignior's  remedy  tbtt  is  in 
question.    Delay  and  difficulty  are  no  matter. 

Certainly  not.  By  the  Seventy-ninth  Section,  he  is  to  have  the  right  of 
appeal — as  also  is  the  Crown— to  the  Queen's  Bench ;  and  thence,  to  the  Privy 
Council,  whenever  (as  must  commonly  be  the  case)  the  demand  shall  amount  to 
jC500  Sterling.— Such  appeal,  upon  such  matter,  may  be  slow  and  costly.  Still  iio 
matter. 

The  next  clause,  the  Eightieth,  carries  us  one  Step  further  ;  ^and  had  need  be 
read  carefully,  for  its  tenor  to  be  seized,  or  credited  : — 

*^  LXXX.  The  said  C(Hnmissioners,  and  the  Courts  which  shall  hear  any  such 
<^  petition  in  appeal,  shall  reject  every  diemand  for  indemnity  based  on  the  privilege 
''  granted  by  this  Act,  to  persons  possessing  lands  en  Toture  to  free  them  from  that 
*'  tenure  by  the  redemption  of  the  dues  with  which  they  are  ohaiged ;  and  shall 
^^  utablish  the  amount  of  indemnity  due  to  the  petitioner,  only  tipon  the  difference 
'<  existing  between  the  manner  in  which  (he  righte  hereirfter  to  he  esercited  by  the 
*^  Seignior  are  defrnd  by  this  Act,  and  that  by  whkh  the  rights  they  exeremd  brfore 
''  the  paeein^  of  this  Act  would  haoe  been  interpreted  if  this  Act  had  not  been  passed.^* 

The  question  is  not  then  to  be,  how  much  the  petitioner  has  lost.  No  loss  to 
result  from  the  piece-meal  and  round-about  way  m  which  his  rights  are  to  be  (as 
the  phrase  is)  redeemed, — ^no  loss  from  any  undervahiing  or  cutting  down  of  them, 
in  the  redemption  schedules, — no  loss,  even,  from  any  quantity  of  sheer  mistake 
that  a  Commissioner  may  have  made  in  such  schedules, — ^is  to  count  The  measure 
of  his  loss  is  to  be  the  difference  between  two  unknown  quatitities, — between  '^  the 
manner  in  which  his  rights  hereafler  to  be  exercised  are  defined  by  this  Bill,  and 
that  in  which  his  rights  as  now  exercised  would  have  been  interpreted  but  for  this 
Bill."  Ascertained,  such  difference  would  not  compensate  him.  But  how  ascer- 
tain it  ?  How  state  it  in  his  petition  ?  How  prove  it  before  the  Commissioners  ? 
How  get  it  written,  and  the  grounds  of  it  set  forth  in  their  Judgment  ?  How  attack 
or  defend  it  in  appeal  ?  This  Bill  purports  to  call  it  doubtful,  how  his  rights  as  now 
exercised  should  or  would  be  interpreted  at  law.  Suppose  the  Commissioners  to 
hold  for  true  the  recitals  of  this  Bill;  to  define  these  rights  as  now  exercised,  so  as 
on  legal  grounds  to  give  him  nothing,  let  him  prove  as  matter  of  fact  what  he  may. 
If  they  will,  they  can.  And  the  Crown  is  to  be  by, — ^party  to  the  suit,  to  require 
them  (so  far  as  may  be)  so  to  do.  ^ 

The  Eighty-first  Section  takes  the  next  step,  thus  :— 

<'  LXXXI.  Every  Judge  who  shall  have  presented  a  petition  for  indemnity  in 
<'  his  own  behalf,  in  virtue  of  this  Act,  shall  be  liable  to  recusation  in  every  case  in 
*^  ap[)eal  from  the  Judgment  rendered  by  the  said  Commissioners  upon  any  such 
*'  petition  ;  and  every  Judge  who  shall  have  sat  in  appeal  from  any  one  of  such 
*^  Judgments,  shall  be  deemed  to  have  renounced  all  rigat  to  present  any  such  peti- 
*'  tion  in  his  own  behalf." 

Was  ever  law  heard  of,  or  proposed,  that  a  landlord  Judge  might  not  sit  in  a 
cause  between  landlord  and  tenant;  or  a  proprietor  Judge,  in  a  case  against  a 
squatter;  or  a  Judge  that  had  taken  or  given  or  endorsed  a  promissorv  note,  in  a 
case  involving  promissory  note  law  ?  By  this  Bill,  the  Censitaxre^  Judge  of  any 
Court,  is  to  take  away  the  Seignior's  land ;  the  Cmst/atr^  Commissioner,  Judge  of 
no  Court  at  all,  is  to  cut  down  the  Seignior's  rights  :  edi,  without  recusation  or  aj^eal. 
But  the  Chief  Justice  or  Judge  of  the  Queen's  Bench,  the  highest  tribunal,  in  the 
land,  if  he  be  a  Seignior  injured  by  this  Bill,  is  not  to  sit— though  with  other  Jud^, 
and  subject  to  appeal  to  the  Privy  Council— -upon  any  Seignior's  claim  bf  nght 
against  like  injury.  The  Judge  of  the  highest  grade,  whose  character  may  not 
Bufifer  but  with  that  of  his  Country,  is  to  have  a  stigma  cast  upon  him,  such  as  the  old 
French  law — all  unworthily  suspicious  as  it  is  of  Judges-^ever  put  upon  the  pettiest 
magistrate.  Any  man  but  such  Judge,  is  to  be  trusted,  a«  though  wrong  or  error  to 
be  wrou^t  by  him  were  the  thing  that  could  not  be. 
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and  Etght]Mhifd  Sections  of  the  Bill  take  oare?  that  if  a 
^^,^A  a  claim,  its  amount  shall  not  be  paid,  till  his  Creditors 
opportunity  of  making  good  their  claims  upon  ft 

And,  fittingly  to  conclude  this  part  of  the  BiU,  the  Eighty-Fourth  and  Eighty- 
fifth  Sections  read : — 

'*  LXXXrV. — And  be  it  enacted.  That  the  emoluments  and  disbursements  of 
''  the  Commissioners  who  shall  be  named  under  this  Act,  the  expenses  to  be  incurred, 
**  and  the  amount  of  indemnity  which  shall  become  due  under  the  authority  of  this 
^'  Act.  shall  not  be  paid  out  of  the  Consolidated  Reyenne  Fund  of  the  Province ;  but 
**  it  snail  be  lawful  for  the  Governor  to  raise  by  loan,  on  debentures  to  be  issued  for 
''  that  purpose,  the  interest  of  which  shall  be  payable  annually,  emdthe  principal  at 
^^such  time  as  the  Governor  shall  deem  most  advantageous  for  the  public  interest, 
**  out  of  the  Special  Fund,  hereinafter  mentioned,  such  sum  as  may  oe  required  for 
''  the  payment  of  the  said  emoluments,  disbursements,  expenses  and  indenmity. 

**  LXXXV.— The  said  Special  Fund  shall  be  designated  as  the  ^'  Seignioria 
**  Fund,  and  shall  consist  of:  "^ 

"  1st — All  monies  arising  from  Qmnt,  HdUf  mad  other  dues  which  shall 
'^  become  payable  to  the  Crown  in  all  the  Seigniories  of  whiohthe  Crown  is  the  Sei- 
*'  gnior  Dominant,  as  well  as  all  arrears  ol'such  dues. 

'^  2nd.— The  Revenue  of  the  Seigniory  of  Lauzon  and  the  proceeds  of  the  sale 
^  of  any  part  of  the  said  Seigniory  that  may  be  hereafter  made. 

'^  3id. — All  monies  arising  from  auction  duties  and  auctioneers'  licenses  in 
«*  Lower  Canada.'^ 

I  havoy  then^at  last  sot  something  awarded.  Appeal  or  no  appeal — ^at  whatever 
cost,  and  after  whatever  delay — the  award  is  final.  No  creditor,  even,  contests  my 
right  to  take  it  But  the  crc^lit  of  the  Province  is  not  pledged  that  I  shall  have  it. 
It  is  ''not''  to  come — so  reads  the  Bill— it  is  not  to  come  out  of  the  Consolidated 
Fund.  If  the  Sj>eoial  Fund  here  designated,  suffice  to  pay  it,  after  paying  all  Com- 
missioners' salaries  and  schedule-malung  aud  other  disbursements  whatsoever, — no 
small  sum, — I  am  to  be  paid.  If  not,  I  am  not  to  be  paid.  In  the  best  case  suppo- 
sable,  m^  award  is  not  to  cover  all  my  loss ;  I  am  to  get  it  in  no  hurry ;  and  no 
clause  gives  me  a  hope  of  getting,  along  with  it,  any  award  of  costs  on  my  petition, 
or  on  any  contestation  of  it,  or  apneal  or  appeals,  that  I  may  have  sufiered  from.  In 
the  worst  case,  I  have  lost  the  wnole  ;  money ^  time,  costs,  together. 

As  to  the  sufficiency  of  the  proposed  Fund,  one  is  bound  to  presume  that  it  is 
intended  to  be  ample.  But  if  so,  why  not  at  once  give  me  the  guarantee  of  the  Conso- 
lidated Fund  ?  As  that  is  not  to  be^done,  one  must  feel  an  uncomfortable  misgiving, 
that  when  the  CommiBsioners  are  paid,  and  all  the  rest  of  the  expenses  are  paid, 
there  may  not  be  enough  to  discharge  the  awards  of  indemnity ;  that  is  to  say.  inoeed, 
imlees— «s  well  enough  may  be  the  case — there  be  next  to  none  nMule,  at  all.  The 
designated  sotiroes  of  revenue  are.  besides,  not  remarkable  for  productiveness  and 
secttrity.  Rekef  is  never  exacted  by  the  Crown ;  and  it  is  hard  to  say  whjr  it  is 
named  here  as  a  source  of  revenue.  Qtdnt  can  accrue  no  more,  after  this  Bill 
should  have  become  law ;  for  no  man  can  be  fool  enough  under  such  a  law  to  buy  a 
Seigniory.  The  Seigniory  of  Lauzon  is  a  property  yielding  but  a  very  moderate 
revenue.  And  auction  duties  and  auctioneers'  licenses  in  Lower  Canada,  yield*  no 
large  som  ;  to  say  nothing  cf  questions  that  may  arise,  as  to  the  permanent  mainte- 
nance of  that  form  of  tax,  at  its  present  rate  of  productiven^. 

The  last  part  of  the  Bill  remains  $  the  concluding  Section,  headed  as  Interpre- 
station  clauses. 

The  first  of  tbese^the  Eighty-sixth  of  the  Bill— is  this :— 


106 

<'  LXXXVI.  Andy  for  the  interpretation  df  this  Act — Be  it  enacted,  That  nothing 
**  in  this  Act  contained  shall  extend  or  apply  to  any  Seigniory  held  of  the  Crown, 
**  nor  to  any  Seigniory  of  the  late  Order  of  Jesaits^  nor  to  any  Seigniory  held  by 
'^  the  Ecclesiastics  of  the  Seminary  of  St.  Salpice,  nor  to  either  of  the  Fiefs 
^^  Nazareth,  Saint  Ausustin  and  Saint  Joseph^  in  the  City  and  County  of  Montreal, 
*'  nor  to  any  of  the  lands  held  en  rolure  in  any  of  the  said  Fiefs  and  Seigniories.'' 

Against  so  much  of  this  clause  as  relates  to  the  Seigniories  of  the  Seminary  of 
Montreal,  and  the  Fiefs  Nazareth,  St.  Augustin  and  St.  Joseph,  I  have  Tiot  a  word 
to  say.  They  are  regulated  by  express  legislative  enactment ;  and  (as  I  have 
already  said)  it  is  well  that  at  least  that  one  enactment  should  be  respected.  It 
is  respected,  precisely  as  the  whole  body  of  law  by  which  the  property  of  all  my 
clients  is  assured  to  them,  ought  also  to  be  respected. 

But  there  is  a  further  exception  here  made,  which  1  cannot  admit.  By  what 
right  is  it  proposed  to  save  from  the  operation  of  this  Bill,  the  Seigniories  held  by 
the  Ctown,  whether  as  pari  of  the  domain,  or  as  having  belonged  to  the  late  order 
of  Jesuits,  or — as  the  Seigniory  of  Lauzon  is — ^by  purchase.  These  Seigniories 
contain  unj^ranted  lands,  lands  granted  at  higher  rates  than  two-pence  and  under 
reserves  of  all  kinds,  water-powers,  banal  mills, — everything  this  Bill  proposes  to 
^  meddle  with.  Surely,  if  any  Centitaires  can  be  favored  as  to  each  matters,  theirs 
can.  If  the  Province  can  give  any  rights  away,  it  might  give  its  own.  This  Bill, 
however,  provides  otherwise.  The  Province  is  to  guard  its  own  rights  jealously  ; 
to  be  liberal,  at  the  expense  of  every  rule  of  right,  with  mine. 

The  Eighty-seventh  Section  purports  to  save  from  the  operation  of  this  Bill, 
arrears  accrued,  and  past  payments,  and  leases  of  mills  or  water  powers,  and  lands 
conceded  after  cultivation,  improvement  or  re-acquisition  by  the  Seignior,  or 
dismemberment  from  his  reserved  domain.  So  far,  so  good.  But  upon  what  princi- 
p'e  ?  Unless,  that  such  arrears  are  legally  due ;  that  such  payments  were  made 
in  discharge  of  legal  debts;  that  such  leases  and  grants  are  valid ;  in  a  word,  that 
my  contracts — one  and  all— are  not  contrary  to  law  nor  null  1  If  so,  on  what 
principle  can  they  be  dealt  with,  as  this  Bill  would  deal  with  them  ?  If  they  are  not 
contrary  to  law  nor  null,  why  are  they  not  let  alone  ?  Either  they  are  legal,  and 
as  such  sacred ;  or  they  are  illegal,  and  as  such  worthless.  They  are  my  right  as 
they  stand ;  or  they  are  not  my  right  at  all.  Once  cut  down  for  the  future,  they 
cannot  be  made  safe  to  me  for  the  past.  The  first  blow  struck,  I  canncjt  be  secure 
from  blows  to  follow. 

The  Eighty-eighth  Section  defines,  among  other  words,  the  word  '<  Seigniory  ;'* 
and  so  defines  it  as  to  include  within  it,  every  kind  of  Seigniory,  however  held  ; 
the  Sherrington  Seigniories  given  with  the  unlimited  powers,  and  under  the 
circumstances  I  have  alluded  to ;  the  Seigniories  of  Mount  Murray  and  Murray  Bay, 

fiven  by  the  British  Crown  to  subjects  who  had  shed  their  blood  in  its  service ;  the 
eigniories  granted  in  franc  aUu,  or  otherwise  on  terms  all  but  importing  sover- 
eignty as  well  as  property^  by  or  for  the  French  Crown.  The  grantor,  and  the 
terms  of  the  grants,  are  to  import  nothing.  In  this  at  least,  the  Bill  is  to  be  con- 
sistent. No  Seignior  is  or  can  be  a  proprietor ;  or  shall  be  so  treated.  Our  property 
— the  property  of  every  one  of  us — is  to  be  denied  to  us ;  our  contracts  are  to  avail 
against  us,  but  not  for  us ;  our  whole  civil  status  is  to  be  changed  ;  we  are  to  be 
dealt  with,  just  as  it  sdits  the  interests  of  the  more  poweiibl  class  of  the  community 
to  deal  with  us ;  mocked  with  the  offer  of  a  future  indemnity,  that  shall  be  no 
indemnity, — which,  however  it  may  keep  its  present  word  of  promise  to  the  ear, 
shall  break  it  hereafter  to  the  hope. 

The  Eighty-ninth  Section,  the  last  I  notice,  fittingly  adds — as  I  have  observed 
already — that,  for  the  ends  of  this  Bill  the  words  **  wild  land"  are  not  to  be  held  as 
meaning  wild  land,  but  jsomethiog  else. 

My  task  is  nearly  done.  I  have  not  willingly  taken  up  so  much  of  the  time 
of  this  Honorable  House ;  nor  spoken  more  at  length  than  I  could  help.  But  I 
cannot,  before  concluding,  avoid  asking  once  again,  after  this  review  of  the  clauses 
of  this  Bill,  whether  Legislation  of  the  kind  thereby  proposed  can  be  held  to  be  in 
any  sense  or  shape  a  restoration  of  any  old  law  which  ever  at  any  former  time  regu- 


107 

lated  Seigniorial  property ;  whether  there  would  beany  going  back  to  the  past^  in 
the  enactment  of  a  new  law,  containing  such  proyisions  as  this  Bill  contains ; 
whether  any  such  project  of  law  ought  to  be  enacted,  or  indeed  can  so  much  as  be 
discussedy  as  likely  to  become  law, — unless  with  the  most  disastrous  consequences. 
JX  cannot  be,  that  such  a  measure  should  be  the  last  project  of  its  kind.  Were  it 
passed  to-morrow, — as  it  cannot  befits  eflkct  would  only  be  to  maintain  in  morbid 
existence  the  very  Tenure  whicn  it  purports  to  intend  to  sweep  away.  It  would 
have  declared  much,  and  implied  more  ;  would  have  unsettled  every-thin^ ;  esta- 
blished nothing.  The  le^lative  word  would  have  gone  forth,  that  my  chents  are  - 
not  proprietors  ;  that  their  rights  are  nothing  but  what  the  Legislature  may  see  fit 
to  make  them.  We  should  be  sure  to  be  told,  that  what  this  Bill  may  leave  us  is 
no  more  ours,  than  what  it  should  have  taken  from  us.  We  must  defend  ourselves, 
as  well  against  the  proposal  of  this  measure  as  against  those  that  must  come  after 
it.  We  must  set  forth — here^  every  where — the  whole  strength  of  our  case.  We 
must  declare, — for  we  are  ruined  otherwise, — however  unwOlmgly,  however  we 
may  love  this  our  country,  however  anxious  we  may  be  to  maintain  her  character 
and  credit,  we  must  declare, — and,  so  declared,  what  we  say  must  eveiywhere 
instinctively  be  felt  to  be  true, — ^that  measures  such  as  we  are  threatened  with,  are 
measures^of  a  kind  to  destroy  all  trust  in  our  institutions,  or  in  the  character  of  our 
people.  We  may  save  ourselves  ;  or  we  may  be  ruined.  But  we  cannot  be  ruined 
alone.  The  agitation  that  shall  have  beggared  us,  will  have  demoralised  this 
country,  and  destroyed  all  public  faith  in  its  institutions.  Public  confidence  is  of 
slow  growth.  We  have  seen  how  slowly,  as  regards  this  country,  it  has  grown  to 
be  what  it  is, — ^to  give  promise  of  the  fruit,  whicn  it  does  at  this  day  promise  to  the 
lately  reviving  hopes  of  our  community.  Is  it  so,  that  we  are  to  see  those  hopes 
fail, — the  tree  cut  down  to  its  roots,  its  re-growth  doubtful,'— at  best,  to  be  but  after 
long  delay,  yet  more  slowly,  with  less  promise  to  others  than  now  to  ourselves  ? 

Nothing^  by  any  possibility  to  be  gained— and  there  is  in  fact  nothing  whatever 
that  by  !ms  measure  can  be  gained — could  compensate  for  such  loss.    I  know, 
indeed,  that  many  people  ignorant  of  Ihe  facts   think  of  the  Seigniorial   Tenure, 
with  what  they  call  its  abuses  and  extortirns.  as  of  a  something  so  monstrous  and 
oppressive,  as  to  make  it  hardly  any  matter  wnat  means  may  be  taken  to  get  rid  of 
it.    With  a  vague  impression  of  the  horrors  that  accompanied  the  destruction  of 
the  Seigniorial  system  in  France,  and  ascribing  them  (as  is  often  done)  to  unwise 
delay,  resistance  and  I  know  not  what,  they  draw  the  inference  that  here  in  Ca- 
nada, by  whatever  means—one  need  not  care  how — ^ihe  country  population  must 
be  freed  from  its  burthens  ;  or,  before  long  the  whole  fabric  of  Society   will  be 
broken  up.    No  mistake  can  be  greater.    The  Seigniorial  Tenure  as  it  existed  in 
France  in  1789,  was  a  system,  to  which  nothing  can  be  more  unlike,  than  that 
which  now  subsists  under  the  same  name  here.    The  two  have  hardly  a  feature 
in  common.  There,  indeed,  there  was  extortion  ;  an  extortion  dating  back  throus^h 
long  ages  ofoppression  and  wrong  of  every  kind,  to  the  conquest  ot    one  race  by 
anomer  ;  extortion,  sometimes  more  or  less  veiling  itself  under  the  form  of  contract,    / 
but  oftener  sabsisting  as  mere  custom,  the  custom  of  a  conquering  tyranny  ;  ex-     ^ 
tortion,  that  under  every  vaiiety  of  form,  by  exactions  the  most  multiplied  and 
oppressive— 4he  very  names  ot  most  of  which  have  long  since  lost  meaning,  save     j 
to  the  antiquary — ground  down  and  kept  in  abject  want  and  prostration  the  whole     \ 
rural  population  of  the  land.    It  was  swept  away  utterly,  in  a  moment  of  madness,      j 
and  with  every  accompaniment  of  crime  and  horror.     It  was  not  swept  away,      j 
without  violation  of  contracts  and  rights  of  property.    But  may  it  not  at  least  be      [ 
suggested,  that  the  sweeping  away  of  that  system,  all  bad  as  the  system  was,  has 
perhaps  not  yielded  all  the  fruits  that  were  hoped  for,  by  those  who  then  did  the 
wron^,  of  abolishing  it  otherwise  than  with  a  due  regard  to  right  ?  They  sowed 
the  wind.    Did  they  not — do  they  not— reap  the  whirlwind  ?    Who  wHl  say.  that 
the  French  nation,  so  far,  has  cause  to  congratulate  itself  on  the  results  of  its  fearful 
experiment  of  social  and  political  destruction?    But  to  all  that  state  of  things,  I 
repeat,  there  is  here  nothing  that  can  be  compared.  Heie,  everything  appertaining 
to  the  system  is  matter  of  contract  and  law.    Wh^t  in  France  was  mainly  fiction, 
has  here  been  fact.    The  obligations  that  subsist,  are  obligations  resulting  from 
bondjide  grants  of  land  ;  obligations,  partly  of  free  contract,  partly  superadded  by 
public  law  upon  the  basis  of  such  contract.    Besides,  there  the  rural  population  had  \ 
for  ages  been  kept  in  a  state  of  poverty  and  wrone,  not  much  more  humanizing    ^ 
in  itsinflneoces  than  a  state  of  slavery  would  have  beeo,  and  may  be  said  to  have 
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first  woke  to  political  existeBce,  at  the  moment  when  it  seized  on  all  the  poweis  of 
the  State.  Here,  we  have  a  rural  population,  as  easy  in  its  circumstances,  as  res- 
pectable for  every  moral  quality,  as  respectful  of  law  and  property,  as  any  on  the 
iace  of  the  globe.  To  liken  our  population  to  that  of  France  in  1789,  is  a  mistake 
as  great  as  a  man  well  can  make  ;  and  one  as  well  calculated,  bv  the  way,  as  any- 
thing can  be,  to  destroy  our  character.  The  matter  jn  dispute  here,  what  is  it?  A 
question  whether  lands  shall  continue  to  pay  a  penny,  two  pence,  two  pence  half 
penny — possibly  a  shUling — an  arpent,  of  yearly  rent.  The  system^  unless  as  car- 
rying with  it  lods  et  venteSy  is  not  one  of  hardship.  The  burthens  it  imposes,  are 
not  heavily  felt  by  those  on  whom  they  falL  That,  upon  public  grounds,  it  were  well 
to  put  an  end  to  it,  I  do  not  question.  But  it  w^ re  oetter  it  remained  forever,  than 
that  it  should  be  put  an  end  to,  unjustly, — at  the  cost  of  the  character  of  the  country. 
I  say  no  word  against  the  commutation  of  the  Tenure.  I  desire  it.  Mf  clients 
desire  it.  It  can  be  effected,  without  involving  them  in  loss.  It  ought,  it  done  at 
all,  to  be  so  done.  It  must  be  so  done. — They  are  not  guilty  trustees  to  be  punished ; 
but  proprietors  to  be  protected.  They  have  the  right  to  require  that  their  property 
be  protected.  They  have  the  right  to  except,  they  do  most  respectfully  but  firmly 
except,  to  the  competency  of  this  Legislature — of  any  Legislature — to  destroy  their 
vested  rights,  tu  give  away  what  is  theirs,  to  others.  The  great  Judge,  whose  name 
perhaps  more  than  that  of  any  other  is  of  the  history  of  our  Common  Public  Law, 
long  ago  laid  down  the  maxim,  as  appearing  from  the  books,  that  ^^  in  many  cares 
<'  the  Common  Law  will  control  Acts  of  Parliament^  and  sometimes  adjudge  them 
'^  to  be  void  :  For  when  an  Act  of  Parliament  is  against  Common  Right  and  Reason, 
<<  or  repugnant  or  impossible  to  be  performed,  the  Common  Law  will  control  it,  and 
**  adjudge  such  Act  to  be  void.''  The  tradition  of  that  maxim  of  that  great  man 
has  never  been  lost ;  but  remains  yet,  a  maxim  of  the  Common  Public  Law,  by  the 
side  even  of  that  other  tradition  which  holds  that  Parliament — the  Imperial  Pa'rlia- 
ment — is  omnipotent,  may  do  what  it  will.  And  most  surely  it  is  not  too  much  for 
me  to  say,  that  this  Parliament — a  Parliament  not  Imperial-^has  not,  at  Common 
Law,  the  right  to  break  contracts,  to  take  from  one  man  what  is  his,  to  give  it  to 
another. 

My  clients  ask — I  here  ask  for  them — no  preference  or  privilege  over  any  class 
of  our  countrymen.  They  have  no  wish  to  go  back  towards  that  past,  wherem  they 
were  judged  by  one  tribunal,  and  their  C^tsitaires  by  another ;  their  position  then 
the  favorable  one.  But  they  do  ask,  that  they  be  not  carried  into  a  future,  where- 
in they  shall  be  judged  by  one  tribunal  to  their  ruin,  and  their  CensUaires  by  a- 
nother  to  their  own  gain.  They  do  ask— ask  of  right— that  upon  the  Statute  Book  of 
this  Province,  as  touching  them  and  theirs,  that  only  be  declared  which  is  true,  that 
only  enacted  which  is  rignt  And  pleading  here  this  ttieir  cause,  before  this  Honor- 
able House,  the  Commons  House  oT  Parliament  of  this  British  Country  of  Canada, 
— appealing  to  this  Country  here  represented, — recalling,  too,  the  assurance  but 
lately  given  as  to  this  very  matter  from  the  Throne,  and  tne  answering  pled^  of 
the  Country,  sic^nified  through  both  Houses  of  its  Parliament, — I  have  too  nrm  faith 
in  the  absolute  omnipotence,  here  and  now,  of  the  true  and  right,  to  be  able  to  feel 
a  fear  as  to  the  final  judgment  which  the  Country  and  the  Crown  shall  pass 
upon  it. 
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My  remarks  (on  page  35),  upon  the  Arrii  of  the  29th  of  May^  1713^  ren- 
dered by  ihe  Conseil  Superieur  de  QtUbec^  in  the  matter  of  the  Fargy  de  Beauport 
Village  lots,  were  predicated  upon  the  abridged  leport  of  its  tenor,  to  be  found  in 
the  Second  Volnme  of  the  E^s  et  Ordonnance8f  and  which  I  qnoted  verbatim. 
Before  bo  qnoting, — as  I  was  aware  that  these  abridgments  are  often  not  to  be 
relied  upon^— 4  had  endeavoured  to  ascertain  the  tenor  of  the  Arrit  itself  as 
recorded ;  but  had  not  been  able  to  do  so.  A  day  or  two  afterwards,  I  learnt  that 
my  enquiries  had  led  to  the  finding  of  the  Arrit  in  question ;  and  I  hare  now  an 
authentic  copy  of  it  before  me. 

Its  tenor  unequivocally  proves  (as  I  was  sure  it  must  do)  that  the  case  was 
not  one  ever  so  remotely  connected  with  the  matters  involved  in  the  Arrits  of 
Marly. 

As  long  back  as  the  22d  of  July,  1669,  an  Anit  or  Judgment  had  been 
rendered  by  the  Conseil  Supirieur,  between  the  Seignior  and  a  number  of  HM- 
tanSy  holders  of  Village  lots  in  the  Village  m  questiofu  I  have  not  been  able  to 
obtain  it ;  but  from  the  manner  in  which  it  is  referred  to,  it  is  plain  that  it  was  a 
Judgment  regulating  the  establishment  of  the  Village  (after  the  fashion  of  the  day) 
in  all  manner  of  particulars. 

In  1713,  disputes  had  arisen  between  the  Seignior  and  some  of  ih^Habitam  of 
the  Village,  as  to  several  matters  not  very  clearly  explained,  but  evidently  arising 
out  of  these  regulations.  And  the  ArrH  here  in  question,  was  accordingly  there- 
upon rendered  "  by  way  of  explanation  of  the  Arrit  (en  expliquant  V Arrit)  of 
**  the  22d  of  July,  1669  "  It  began  by  maintaining  each  Habitant  in  his  holding  * 
of  the  lot — one  arpent  in  extent — granted  to  him.  Then,  it  went  on  to  provide  as 
to  the  mode  of  apportionment  of  the  rest  of  the  Village  plot  among  the  claimants 
for  further  grants;  and  then,  and  as  part  of  these  regulations,  it  directs — ^first,  that 
these  further  grants  be  maae  at  a  rate  not  exceeding  one  sol  and  a  capon-fowl  (a 
value  of  some  ten-pence  half-penny  according  to  the  the^  valuation  of  the  capon) 
for  each  of  such  Arpent  lots, — and  secondly,  that  all  grants  made  in  the  Village 
"  smce  ihe  said  Arrit  of  the  22d  July,  1669^'  be  reduced  to  that  amount. 

Those  made  before  that  date  are  not  touched.  And  the  inferences  are  ob- 
vious; first,  that  there  were  higher  rates  of  grant  bearing  earlier  date,  which  were 
held  good ;  and  s^bondly,  that  for  some  reason  not  now  apparent,  the  Judgment  of 
1669  had  so  fixed  the  rights  of  all  parties  from  that  time  forward^  as  in  the  opinion 
of  the  Conseily  sitting  in  1713  upon  the  case^  to  warrant  this  cutting  down  of 
grants  made  since  that  date. 

Whether  they  were  right  or  wrong  in  so  holding,  one  cannofsay,  in  ignorance 
of  the  terms  of  the  old  Judgment  which  they  were  professing  to  carry  out.  But  it 
is  clear  that  Uie  case  was  a  special  case,  and  wholly  unconnected  with  the  subject 
matter  of  the  Arrits  of  Marly. 

Yet  the  inaccurate  abridgment  of  it,  to  be  found  in  the  Second  Volume  of  the 
Edits  et  OrdonnanceSy  has  been  misconstrued  into  an  evidence  of  the  supposed 
meaning  and  style  of  enforcement  of  the  first  of  Ihose  Arrits* 


CHAMBRE  DE  U  CONVENTION  DE  RIMOUSKL 


Pous  le  oonformer  auz  iostructioiiB  qui  foreDt  doim^es  dans  one  assembl^e  pu- 
bliaue  de  la  paroiste  de  St  Germain  de  Rimonaki,  tenue  le  dome  f^yrier  denuer, 
le  ComiU  organisateur  qui  fut  alon  oonstitu^  exp^dia  dans  lee  differentes  paroisset 
du  Oomt^  une  Circulaire  invitant  eee  paroisset  a  €lire  det  del^^^s  dans  le  but 
d'ouyrir  une  ConveotioD  Seigneoriala,  aeTant  singer  k  Bimouski,  le  Tingt>et-un  da 
present  moia. 
Bimouski,  21  Flyrier  1854. 

J.  BTE.  LEPAGE, 
Secretaire  da  Comity  Organisateur. 


PROCfeS-VERBAL 

LA.   COHTBHTIOR   SnONEUBIALB    DU    COMTi    DB    BIMOUSKf,    OUTBBTB    IT 

TBBUB  xa  21  rftrmiBB  1854. 
J.  a  TACHfi,  Ecurer,  M.  P.  P,  President, 

Isle  Verte,  MM.  M.  Lepage, Rimousld, 

St  Simon,  H.  Lepage, Rimouski, 

•Rimouski,  J.  Lepage, Rimouski, 

Bie,  L.  J.  Lepage, ....  Rimouski, 

Bie,  L.  Langis, Rimouski, 

St  Simon,  J.  Levesque,. ....  Trois-Pistoles, 

Isle  Verte,  H.  MeOwan, Mitis, 

Kakouna,  K  Martin, Rimouski, 

Ste.  FlaTie,  A.  Mercier, St  Simon, 

Ste.  FlaTie,  M.  Martel, Trois-Pistolefl, 

Ste.  Lvee,  T.  Mauratdt,  ....  Isle  Verte, 

Trois-Pistolee,  G.  Pelletier, Ste.  Flarie, 

St  Eloi,  B.  Parent, Ste.  Luce, 

Isle  Verte,  O.  Pineau, Rimouski, 

Kakouaa,  J.  Pouliot, Rimouski, 

Ste.  Flayie,  J.  B.  Pouliot, ....  Riri^re  du  Loup^ 

Mataae,  J.  Ro^r, St  Fabien, 

Ste.  Luee,  0.  Riouz, Trois-Pistoles, 

Rfanouski,  P.  Renouf. Trois-Pistoles, 

RknousU,  R.  Sproat, Mitis, 

Rimouski,  J.  B.  Sander,. .  • .  Ste.  Flavie, 

Rimouski,  M.  Santerre, Ste.  Luce, 

St  FaUen,  J.  Sirois, Kakouna, 

Matane,  T.  St  Laurent,. . .  Kakouna, 

St  Simon,  G.  St  Pierre,. ...  St  Fabien, 

Isle  Verte,  A.  Tremblay,.  • . .  Ste.  Luce, 

Mitis,  J.  0.  Tach6, Rimouski, 

Ste.  Luce,  H.  Turcot, St  Eloi, 

Rimouski,  L.  Vojer, Bio. 


MM.A.Bertrand, 

J.Bte.B^langer,... 

M.Cdt6, 

J.0dt6, 

F.  Chamberland,. . 

CF.  Caron, 

S.C6t^, 

J.  B  Ohamberland, 

J.  Dumin, 

J.  DutremUe, . . 
P.  Decbamplain, 

Dr.  Dube, 

Ed.  Durette, . . . 
Dr.  Desjardint, .. 
Bent.  DioDoe,  .. 
J.  Foumier,.... 

J.  Forbes, 

A.  £.  GhuiTreso, 
P.  Gauyreau,  . . 
L.  P.  Qanrreaa, 

J.  Garon, 

L.  F.  Garon,  • .  • 

D.Gagn6, 

L.  A.Huot, ..., 

F.  Hudon, 

J.  Heath,. 

J.  L^esque, . . . 
A.  Langevin, ... 
a  Lepage, 


Lei  S«igD6ttr0  qm  ont  prit  part  H  TAMembl^  ^taient : 

MM.  D.  Fergufitoo,  Seigneur  de  Mltie, 

L.  K.  Gaayreau,  SeigDeur  de  ViUend, 
0.  Riouz,  Oo^eigneur,  Trois-Pistolee. 

A  la  suite  des  ddlib^ratioDt  de  rAseemblee  lee  motioiif  sniTantea  furent  pro- 
pose ea:— 

M.  le  Dr.  Dub6  propose  seoond6  par  M  A.  R  Gaurreau : 

Qu*il  soit  r^solu  que  la  question  seigneuriale  est  une  mesure  d'urgenoe  et  qu*il 
n^y  a  pas  d*autre  moyen  de  la  r^gler  inun^diatement  qu'en  adoptant  un  ^ystime 
tinifonne  et  simplifie  afin  de  savoir  de  suite  k  quoi  s'en  tenir  et  n'^tre  pas  sujeta 
auz  delais,  meoomptes  et  diffioult^s  de  tout  genre,  des  enqudtes,  expertises,  com- 
missions et  r^Dartitions. 

Adoptee  k  runanimit^ 

M.  £douard  Martin  propose  second^  par  M  le  Dr.  Desjardins : 

Qu'il  soit  resolu  que  e*est  Topinion  de  oette  Convention  que  le  plan  propoa^  par 
M.  le  Dr.  Tadi6,  repr^ientant  du  comt^  de  Rimouski,  a  mis  la  question  de  la  Com- 
mutation Seigneuriale  sous  un  nouveau  jour  et  que  ee  plan  est  celui  qu'adopte  le 
Comt6  de  Rimouski  en  autant  que  oonoern6  dans  la  question. 

Adoptee  unanimement 

M  lli6ophile  St  Laurent  propose  seoond^  par  M.  Jean  Sirois : 

Que  cette  Convention  se  cnarge  au  nom  du  Comt^  de  Rimouski  de  faire  impri- 
mer  en  pamphlet  le  projet  du  Dr.  Taoh^  ainsi  que  les  explications  etcommentairee 
qui  Taccompagnent  pour  dtre  distribo^  largement  dans  le  public 

Adoptee  unanimement 

M.  John  Heath  propose  second^  par  M.  Charles  Francois  Caron : 

Que  cette  Conventien  au  nom  du  Comt£  de  Rimouski  invite  les  autres  Comt^  k 
examiner  murement  le  projet  du  Dr.  Tache,  certaine  qu*est  oette  Convention  que 
ee  projet  vendant  justice  k  toutes  les  parties,  sera  adopts  apr^  examen  s^rieux. 

Adoptee  unanimement 

M.  f,  Garon  propose  second^  par  M  R.  Sproat : 

Que  cette  Convention  entretient  Topinion  que  les  Membres  du  Haut  Canada  ap- 
puieront  les  Membres  du  Bas-Canada  dans  la  question  importante  de  Fabolition 
toCale  des  droits  seigneuriaux. 

Adoptee  unanimement 

Propose  par  M  L  A.  Huot  seoond^jpar  M.  F.  Chamberland: 

Que  pour  r^pondre  k  TapfMsl  que  le  Oomt^  de  Kamouraska  a  fait  aux  habitante 
de  oe  Instriot^  oette  Convention  ofre  k  sa  consideration  le  Projet  qui  vient  d'etre 
adopts. 

Adoptee  unanimement 

M.  JC  R  Pouliot  propose  second^  par  M.  J.  Garon: 

Que  pour  amener  la  solution  immddiate  de  la  question  Seigneuriale  il  devient 
n^ocssaire  one  oette  Convention  s'entende  avee  les  autres  Conventions  Anti-Sei- 
gneurialee  ae  eette  Province  pour  tAcber  de  parvenir  k  Tadoption  d'un  plan  uni- 
forme  pour  touts  la  Province  qui  devra  ^tre  sounds  k  la  proehaine  Session  de  1» 
Legisli^ure. 

Cette  motion  fut  rejet^e  par  toute  TAssemblee,  moins  les  moteurs,  sur  le  prin- 
eipe  qu*elle  tendait  k  mfirmer  Tadoption  du  Prcjet  dont  il  est  question,  et  que  la 
Convention  avait  dejd  fait  appd  par  uue  resolution  aux  autres  parties  du  pajs. 

Propose  par  M.  J.  Forbes  second^  par  M  J.  B.  Pouliot: 

Que  les  remerctmeuts  de  cette  Assembl^e  sont  dus  iL  M.  le  Prudent  tant  pour 
ses  services  rendus  dans  la  droonstance  presente  que  pour  see  efibrts  constants  .k 

Sromouvoir  les  int^r^ts  du  pays  et  de  son  Comtd  en  particuHer ;  qu'ils  sont  aussi 
us  k  MM  les  Vice-Presidents  et  aux  Secretaires  pour  Tinter^t  quils  ont  pris  dana 
la  question  actuelle. 

Yraie  eopie. 


P.  L  GATJVRKAXr, )  a^^t^^^ 
L  7.  GARON,  JSeeretairea. 


DE  LA 


TENTJEE  SEIGNEURIALE 


CANADA, 


PROJET  DE  COMMUTATION 


J.  O.  TACBtfc. 


"  n  «•!  MdcDt  qo'oo  ne  ptnt  introdoira 
**  anoiuM  diipoeition  gfo^nue  danf  la  loi, 
**  MII8  lkir«  loiiflrir  qndqnet  indiTidns  plus 
«  on  moins,  nudi  en  mtoe  temt,  il  ett  amM 
^  saine  politi^iie  d'adopter  la  |Jao  qui  offire 
*  la  moiiM  d'meony  toeofl.  * 

(Rapport  da  la  Oommiaiioa  da  1843.) 

M  Indnbio  libertati  fitTaodiun  eat* 

(Aphoriima  Bomaia) 


QXriSEO: 

DCPRIlcf  PAB  LOtBLL  k  LAH0UBET7X,  A  LEUB  £tABU88X1IE27T  ▲  YAPIUl, 
BUS  LAMOMTAOKI. 

1854. 


Aux  Membres  de  la  Convention  Seioneitbiale  j>v  CoMxi 

DB  BlSCOUSEI^ 

Messieubs^ 

Je  me  rends  ii  tos  d^sirs  en  youg  offrant  ai^nrd^ui 
un  nouyeau  projet  de  r^glement  de  la  Tenure  Seigneuriale 
en  Canada.  La  seule  r^ompense  que  j'ambitionne  pour 
mon  trayail^  c'est  un  examen  s6rieux  et  impartial  de  son 
ensemble^  Je  yous  demande  pardon  de  yous  printer  un 
m6moire  qui  trahit  la  hate  de  son  ex^cution^  et  dans  la 
rklaction  duquel  d'ailleurs  j'ai  du  tout  c6der  a  la  concision. 

Croyez  a  mon  d^youement^ 

J.  0.  TACHfe- 
BiUOUSKii  le  21  Feyrier^  1864. 


I. 

JusQu^A  ce  JQur  je  ne  m'^tais  occup6  de  la  Tenure  Seignen- 
riale  qu^au  point  de  vue  du  redresaement  des  griefs^  et  ne  voa- 
lais  de  commutation  que  ce  qu'il  en  fallait  pour  soustraire  I'in- 
dustrie  k  I'entrave  que  lui  met  la  Tenure  en  Censive  dans 
certains  cas.  En  cela,  je  ne  faisais  qu'adopter  Popinion  des 
homtnes  les  plus  6minents  qui  se  sont  occup^s  s^rieusement 
de  cette  question  et  obtemp^rer  aux  vc^ux  exprim^s  par  la 
grande  majority  des  censitaires  dans  les  requites  par  eux  pr6- 
sent^es  aux  autorit^s.  Ces  opinions  sont  mises  en  relief  dans 
les  lettres  et  documents  qui  sont  annexes  au  Rapport  de  la 
Commission  de  1843.  ^^  Les  plaintes  que  I'on  a  port6es  ou  sou- 
"  levies  contre  Dotie  Tenure  Seigneuriale,  6crivaient  les  cen- 
**  sitaires  de  St  Cyprien  de  L6ry,  n'auraieut  dii  6tre  port^es 
^^  que  contre  des  sp6culateurs  devenus  Seigneurs  des  plus  belles 
*^  Seigneuries,  de  m6me  que  contre  le  silence  impost  dans  nos 
'*  Gours  de  Justice  sur  les  actes  illicites  qui  out  compromis  ce 
**  systfeme.** 

Je  suis  encore  d'opinion  que  pour  un  Pays  nouveau  ^t  pour 
un  Pays  exclusivement  agricole,  il  n'est  pas  de  meilleure 
mani^re  d'octroyer  les  terres  que  la  manifere  voulue  par  la 
Tenure  Seigneurialci  telle  que  constitute  en  Canada  par  les 
lois  fran<^aises.  *'  Le  syst^me  des  Seigneuries,  disait  le 
*'  cfelfebre  Andr6  Stewart,  dans  le  Rapport  du  Comit6  de  1820 


^^  snr  Petablissement  des  terres  incultes,  est  propre  a  prodaite 
^^  et  a  produit  en  ce  Pays  une  division  6gale  des  terres,  chose 
^^  favorable  an  bonheur  des  hommes,  anx  bonnes  moeurs,  aox 
^^  habitudes  d'indostrie,  k  la  stabilit6  des  lois  da  gouverne- 
"  ment  et  k  la  force  militaire  du  Pays.*^ 

Je  suis  loin  de  partager  I'opinion  de  ceux  qui  pr6tendent 
qne  la  Tenure  Seigneuriale,  dans  les  rapports  individuels 
qu^elle  crte,  avilit  le  peuple  et  le  degrade.  Michelet  dit  de  la 
f6odalit6  en  Europe  :  ^'  Formes  serviles,  esprits  libres  et  har- 
^^  dis  tel  est  le  droit  f^al."  En  outre,  disent  les  Gommis- 
saires  de  1S43 :  ^*  Le  Seigneur  Canadien  n^6tait  pas  investi  de 
^^  plu&ieurs  droits  et  privileges  odieux  et  outrageants  qui  carac- 
^^  t^risent  le  Seigneur  F6odal  en  Europe.'^  Nous  avions  de  la 
f§odalit6  ce  qu'elle  a  de  bon  et  c'est  probablement  en  partie 
k  cette  institution  que  nous  devons  les  moeurs  chevaleresques  el 
Pexquise  politesse  de  notre  population;  t&chons  de  faire  en 
sorte  que  ces  excellentes  choses  restent  quand  le  syst^me  sei- 
gneurial  sera  6teint,  et  gardons  nous  d'insulter  aux  institutions 
qui  passent  La  libertfi  et  l'6galit6  y  gagnent  de  n'fetre  pa» 
accompagn6es  d'allures  triviales  et  mals^antes. 

II  y  a  toujours  eu  et  il  y  aura  toujours  de  grands  propri6- 
taires,  qu'ils  soient  patriarches,  seigneurs  ou  marchands ;  la 
grande  propri6t6  est  un  616ment  n^cessaire  aux  progr&s  de  la 
rctce  humaine ;  mais  on  finit  toujours  par  abuser  des  institu- 
tions et  de  1^  ces  secousses  pr^vues  ou  subites  qui  se  voient 
dans  I'histoire  et  la  legislation  de  tons  les  peuples  sous  les 
noms  de  Jubil6,  lois  agraires,  revolutions,  et  qui,  a  Pavenir,  se 
nommeront  expropriation  aux  fins  d'int6rdt  public,  moyennant 
indemnity.  Dans  I'origine,  d'aprSs  notre  Tenure,  le  colon 
Canadien  eu  meltant  le  pied  dans  sa  nouvelie  patrie,  pouvait, 
enfon^aint  sa  hache  dans  Parbre  de  la  forfit,  dire  «e  sol  est  k 
moi,  et  de  la  Padage  appliqu6  par  celui  qui  n^a  pas  encore  de 
titre  6crit :  "  c'est  la  hache  qui  fait  mon  contrat."  Certes,  le 
colon  du  Franc  et  commun  soccage  n^en  pent  gu^re  dire  autant. 

A  ne  considerer  la  Tenure  Seigneuriale  que  dans  les  rapports 
de  Censitaire  k  Seigneur  et  de  Seigneur  k  Censitsdre,  il  est 
impossible  d'avocasser  sainement  la  doctrine  d'une  commuta- 
tion compulsoire  centre  le  Censitaire,  parce  que  c'est  lui  qui 


est  charg6,  que  c'est  sur  lai  que  p^se  le  poids  et  que  dans 
pareil  cas  Poption  est  son  droit.  Toute  loi  tendant  k  changer 
la  nature  d^in  privilege  a  pour  but  d'all6gir  le  fardeau  de  celui 
qui  soufire.  Sans  cela  la  loi  serait  inutile  ou  vexatoire.  "  II 
"  serait  souverainement  injuste,  disait  PInspecteur  G6n6ral, 
"  M.  Hincks,  en  1853,  d*imposer  une  comutation  forc6e  et  cela 
"  k  cause  des  exactions  des  Seigneurs."  Ceci  est  6vident  en 
tant  que  se  rapportant  k  une  loi  devant  r6gler  des  transactions 
privies.  Laiss^e  1^  la  question  Seigneuriale  n'a  pas  d'autre 
solution,  qu'au  moyen  d'une  loi  d^clajatoire  des  droits  respec* 
tiis  des  Seigneurs  et  des  Censitaires  et  d^une  loi  de  commutation 
volontaire.  Je  ne  veux  pas  d'autres  preuves  de  la  justesse  de 
cette  opinion,  dans  Papplication,  que  la  lutte  des  int6r6ts,  la 
multiplicity  des  pretentions  et  le  conflit  des  autorit^s,  aux- 
quelles  je  pourrais  ajouter  Pencombrement  de  details  qui 
caract6rise  tons  leis  projets  de  r^glements.  Cette  id£e  a  6t6 
d6velopp6e  par  MM.  Buchanan,  Taschereau  et  Smith  dans 
leur  rapport  de  1843,  et  c^etait  aussi  Popinion  du  Comit6  de 
1851. 

Mais  heureusement  la  question  a  un  c6t6  plus  large.  L'in- 
i'Sodation  ne  lie  pas  seulement  le  Gensitaire ;  mais  elle  lie  la 
soci6t6  toute  enti^re,  et  suivant  P6nergique  langage  des  vieillcs 
traditions  "  Penferme  sous  portes  et  gonds  du  ciel  k  la  lerre." 
Le  credit  foncier,  les  entreprises  publiqucs  et  privies,  les  droits 
des  tiers  tout  est  soumis  au  R6gime  de  cette  Tenure.  Je  cite- 
rai  un  exemple,  duquel  je  ferai  ressortir  un  fait  important  dans 
la  cause.  La  province  en  commun  avec  de  puissantes  com- 
pagnies  est  engag§e  dans  la  confection  d'un  r§seau  de  voies 
ferries ;  mais  11  faut  traverser  le  sol  Seigneurial  et  en  acqu6rir 
une  portion ;  or  chaque  parcelle  du  sol  fgodal,  en  vertu  de 
Pindivisibilit§  du  cens,  est  soumise  au  droit  de  Lods  et  Yentes, 
qu'une  transaction  arrive  6quipolant  k  Vente,  et  il  faudra 
payer  aux  Seigneurs  la  douzi^me  partie  de  la  valeur  des  che- 
mins  de  fer. 

Dans  ce  cas,  comme  dans  celui  de  la  fondation  ou  de 
Pagrandissement  de  villes  ou  de  P6tablissement  d'usines  ou 
manufactures,  ce  n'est  pas  le  Censitctire  d^tenteur  actuel  de 
la  propri6t6  rurale  qui  souffire  le  mal  le  plus  grand;  mais  Pin- 
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dastriel ;  mais  le  capitaliste,  et  par conteecoup  la  sod^tl  entitle, 
dont  les  progr^s  peavent  se  troaver  retarded,  paralisgs  m6me« 
Le  cultivateur  qui  transtnet  de  pere  en  fils  sa  propri^t^  ne  paie 
jamais  de  Lods  et  Yentes  et  le  propri§taire  de  la  campagne 
qui  vend  a  un  industriel  une  petite  portion  de  sa  terre,  ia  vend 
ce  qu'elle  vaut  pour  lui,  plus  m6me,  et  les  Lods  et  Ventes  qui 
lu^croissent  par  Papplication  de  capitaux  ne  sont  plus  sob 
affaire.  M.  Berczy  de  D'AiUebout  6crivait  aux  Commis- 
saires  de  PEnqufite  sur  la  Tenure  f6odale  :  ^*  Si  j'avais  la 
'^  libert6  de  commuer  la  Tenure  des  terres  que  je  possede  main<^ 
^^  tenant,  j'aurais  peu  de  raison  de  le  faire  ;  non  pas  que  j'aie 
^'  individuellement  d^objection  a  changer  de  Tenure  ;  mais  par 
**  ce  que  je  prfeftre  garder  Pargent  qu^l  me  faudrait  donjier  pour 
**  I'obtenir,  afin  de  Pemployer  d'une  maniire  beaucoup  plus 
^^  profitable."  C'6tait  aussi  alors  Popinion  qu'exprimaient  MM. 
Tach6  de  Kamouraska,  Raymond  de  St.  Jacques  et  une  foule 
d'autres  personnes,  qui  ne  peuvent  6tre  tax(§es  d'id6es  retros- 
pectives ou  ani^r^es.  C'est  sous  Pinfiuence  d'une  idee  aussi 
saine,  que  M.  le  Procureur  G6n6ral  Drummond  faisait  lors  do 
la  discussion  sur  le  projet  de  loi  de  la  derni^re  session  la 
declaration  suivante  qui  fat  applaudie  de  toute  la  chambre : 
*^  Je  ne  consentirai  jamais  k  une  mesure  rendant  la  commuta- 
"  tion  immediate  et  forcee  de  la  part  du  censitaire.''  Ce  n'est 
done  pas  sur  ce  terrain  que  j'aborde  la  question.  Je  veux  la 
traiter  comme  ime  mesure  d'utilite  genfrale,  n^cessitee  partm 
changem^nt  survenu  dans  la  mani^re  d'etre  de  la  soci6t6 ;  et 
je  pose  en  principe,  que  dans  cet  acte  d'expropriation  aux  fins 
d'int6r6t  public:  le  Seigneur  doit  fetre  indemnisfi  jusqu'au 
montant  entier  de  tout  ce  qui  justement  lui  appartient :  que  le 
Censitaire  doit  payer  jusqu'^  concurrence  de  ce  qui  est  dd  par 
lui :  que  la  Soci6t6  doit  contribaer  pour  autant  qu'elle  retire 
d'avantages  et  qu'elle  impose  de  sacrifices,  car  c'est  un  sacri- 
fice que  la  soci6t6  impose  au  Seigneur  en  le  for^ant  de  s'oc- 
cuper  d'lin  nouveau  placement  de  capitaux  et  c'est  un  sacri- 
fice qu'elle  im{)ose  au  censitaire  en  le  for9ant  de  racheter  les 
droits  casuels  qu'il  ne  paie  aujourd'hui  qu'en  vertu  d'un  acte 
de  sa  volont6. 


II. 

Ii,  convieiii  avant  toat  de  faire  PhistcHre  de  la  tenure  seigneu- 
liale,  afin  de  d^ontrer  le  but  et  Pintention  qui  out  donn^  lieu 
k  son  introduction  en  Canada,  et  faire  connaltie  P6tendue  des 
devoirs  qu'elle  impose  k  cbaque  membre  de  la  soci^t^.  II  n'est 
pas  n^oessaiie  d'aller  ohercher  dans  Pbistoire  Porigine  du  droit 
f6odal  en  Europe ;  il  est  Evident  d'ailleurs  que  cette  institution 
ne  s'est  form^e  que  pi^ce  h  pi^ce  de  la  dgoentralisation  admi- 
nistratiye  et  judioiaiic  pouss6e  dans  ses  demi^res  limites  par 
des  peuples  ^ers  et  guerrie^rs  jaloux  de  leurs  droits,  sans  forme 
r6guli^re  de  gouvernement,  divis^s  entre  eux  d'origine  et  dMnt6- 
r6ts  ;  mais,  accoutum§s  k  la  m6me  vie  et  aux  mdmes  usages  et 
ayant  besoin  de  se  r§unir  dans  de  grandes  occasions  pour  Pat* 
taque  ou  la  d6fense. 

Imm^diatement  apr^s  la  d^oouverte  du  Canada,  le  premier 
soin'des  rois  de  France  fut  de  travailler  k  coUmiser  h  pays  dans 
le  hut  JCivangiliser  et  civiluer  let  Sauvages^  et  de  procurer  Vawm- 
tage  de$  etgete  du  roi.  C'est  done  sur  uoe  contrev^t§  histo- 
rique  que  des  seigneurs  se  sont  appuy^s  pour  dire  que  les  con* 
cessions  des  terres,  dans  P6tendue  de  la  Nouvelle-France,  n'a 
eu  pour  but  que  de  b6nificier  une  classe  au  detriment  de 
Pautre :  et  l<eur  procureur  6tait  bien  mal  servl  par  sa  m^moire 
quand  il  a  avanc6  que  les  rois  de  France  consid^raient  *^  le 
people  comme  H  abject  fu^ii  ne  valaitpas  la  peine  qu^on  ^en  oc- 
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cupdV'*  L'histoire  est  \k  pour  pronver  qne  dturant  tout  le  travail 
de  transformation  qui  a  eu  lieu  surtout  du  lOe  au  ISe'si^cle^la 
lutte  en  France  6tait  entre  le  peuple  et  le  roi  d'une  part,  et  lea 
grands  feudataires  de  I'autre. 

Quoiqu'il  en  soit,  Pintention  manifeste  des  rois  de  France 
est  exprim6e  en  toutes  lettres  dans  chacun  des  documents  qui 
ont  trait  k  la  colonic.  ^^  Toute  Phistoire  de  la  legislation  an* 
*^  cienne  du  Canada,  disait  M.  ChauTeau  dans  la  derni^re  ses- 
^^  sion  du  parlement,  n'est  autre  chose  qu^un  projet  de  colonisa* 
« tion." 

Les  pouvoirs  et  attributions  donnas  par  Henri  IV.  d'abord  k 
MM.  de  Robervaly  de  Monts,  puis  k  Gnillaume  de  Caen,  n^ayant 
pas  produit  I'effet  d6sir6,  Louis  XIII.,  en  1627,  constitua  par 
un  acte  royal  la  compagnie  des  cent  associ6s  et  r^voqua  les 
articles  accord^s  k  de  Caen,  en  donnant  k  cette  compagnie  le 
pays  de  la  Nouvelle-France  en  toute  proprUU^  justice  et  sei- 
gneuriey  et,  en  t6te  de  ce  document,  le  roi  explique  le  but  de 
cette  concession  en  ces  mots : — ^^  Le  Roy  continuant  le  mdme 

^^  d^sir  que  le  d^funt,  Henri  le  Grand,  son  pfere, avait  de 

^^  faire  recbercber  et  d6couvrir  ^s  pays  • de  la  Nouvelle* 

^^  France  quelqu' habitation  capable  pour  y  £tablir  colonic  afin 

^^  d'essayer d'amener  les  peuples  qui  y  habitent  k  la  con* 

'^  naissance  du  vrai  Dieu,  les  faire  policer  ••••••  et  tiier  des 

^^  dites  terres quelqu'avantageux  commerce  pour  Putilit6 

"  des  sujets  du  RoL" 

Cette  compagnie  de  la  Nouvelle-France  fit  des  concessions  de 
seigncuries  k  differents  individus  et  toujours  suivant  Pintention 
manifest^e  de  coloniser : — ^^  Le  d^sir  de  bien  6tablir  la  colonie 
^^  de  la  Nouvelle-France,  nous  faisant  rechercher  ceux  qui  y 
'^  peuventcontribuerde  leur  part  et  bien,  etc. — (Concession  de 
^^  la  compagnie  aux  r^v6rends  Pires  J^suites.) 

En  1663,  la  compagnie  se  sentant  incapable  d'acoomplir  le 
but  pour  lequel  elle  avait  6X6  form6e,  fit  abandon  de  ses  droits, 
et  en  1664,  Louis  XIV.  constitua  la  compagnie  des  Indes  Oc- 
cidentales  k  laqoelle  il  c6da,  suiyant  FexpressiiHi  de  nos  p^res, 
^^PAfrique  et  TAmfirique"  en  toute  seigneurie,  propri6t6  et 
justice,  pour  ^^achever  do  les  peupler  et  y  faire  le  commerce 
^^  que  les  Strangers  y  font  pr6sentemenU"    Le  succ^s  n'ayant 
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pas  )r6ponda  k  Pattente,  le  grand  roi  rSvoqaa  la  concession  et 
r6tinit  en  1674  les  propri6t68  de  la  compagnie  des  Indes  an 
domaine  de  la  cooionne: — ^^Pour  conserver  k  nos  sujets,'^ 
porte  l'6dlt,  ^^  les  avantages  que  leor  courage  et  leur  Industrie 
leur  avaient  acquis,"  et  Louis  consid6rant  n^cessaire  de 
pourvoir  d,  la  concession  des  nouvelles  terres,  donna  autorit^  k 
MM.  de  Frontenac  et  Duchesneau,  alors  Gouverneur  et  Inten- 
dant,  d'accorder  des  conc.es8ions,  et  depuis,  toutes  les  conces- 
sions furent  faites  par  le  roi  ou  ses  repr6sentants,  et  la  plupart 
de  ces  concessions  portent  en  t6te :  ^^  Sa  majest6  ajant  de  tout 

^^  temps  recherch6  avec  z^le les  moyens  de  pousser 

^^  dans  les  pays  les  plus  inconnus •  la  gloire  de  Dieu 

<<  ETec  le  ncHU  chr6tien,  fin  premiere  et  principale  de  P^tablis- 
^*  sement  de  la  colonic  franfcuse  en  Canada,"  etc.,  etc 

On  a  vu  que  le  Roi  r^voquait  au  besoin  et  sans  indemnity 
les  concessions  faites  aux  Compagnies ;  a  di£%rentes  reprises  la 
forfaiture  fut  de  mdine  d6cret6e  centre  les  individus  pour 
cause  de  non  6tablissement ;  en  voici  un  exemple  qui  date  de 
1689 :  "  Ayant  fait  entendre  k  Charlotte  Lacombe,  veuve 
*^  d'Antoine  Gadd6  que  nous  d^sirions  coniorm§ment  aux 
*^  intentions  du  Roi  qu'elle  fit  valoir  et  habiter  la  Riviere  de 

<^  la  Madeleine sans  avoir  commenc6  de  fiEure  aucun 

*^  6tabli&sement  dans  la  dite  Riviere  ni  sur  le  dit  terrein — 

^'  pourquoi  nous  lui  aurions  t6moign6 que  nous  alliens 

^'  r6unir  la  dite  Riviere  et  terres  conc6d6es  au  dit  Cadd§ 
*^  au  domaine  de  Sa  Majest6  pour  Paccarder  d  une  autre  per- 
^^  Sonne  qui  voudrait  y  /aire  quelques  ^tablissements  pour  le 
*^  bien  et  augmentation  de  la  CoUmie^  etc.y  etc.^^  (Titre  du 
Sieur  D6nis  Riverin.) 

Les  concessions  se  faisaient  h  condition  d^itablir  et  concider 
aux  taux  et  redevances  accoutumis.  Les  relations  et  les 
devoirs  r6ciproqaes  du  Seigneur  au  Roi  et  du  Censitaire  au 
Seigneurs  6taient  et  sent  encore  r6gl6s  par  la  coutume,  et  les 
Edits  et  Arrets  Royaux,  et  les  ordonnances  et  decisions  des 
Intendants  ^tablissaient  la  Jurisprudence  en  matieres  d'inter- 
pr6tation. 

Jusqu'&  la  cession  du  Canada  la  Couronne  de  France  et  ses 
chai^^s  de  pouvoirs  veill^rent  avec  un  soin  tout  patemei  k 
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I'6tablt88ement  da  Pays  et  an  maintien  des  droits  des  cddW' 
censitaires  on  voulant  le  devenir,  et  toute  tentative  d'empi^ta* 
tion  on  de  xefiis  de  conc^der  de  la  part  da  Seigneur  6tftit  & 
Pinstant  r6prim6e.  L'Edit  de  1663  et  lea  Airftts  6man^8  de 
1672  &  1711  avec  et  pardessns  tout  l'Arr6t  de  Marty  6tabli8- 
saient  d'nne  mani^re  claire  les  obligations  respectives  dn  Sei*- 
gneur  et  da  Gensitaire.  ^  L^on  a  d^fini  par  des  dispositions 
precises  la  nature  exacte  et  Pdtendne  des  droits  des  Conoes^ 
sionnaires  de  la  Cooionne  et  les  obligations  qn'ils  assnmaient 
en  lecevant  Pinvestiture  de  leuTS  diverses  possessions."  (R&p^ 
port  de  la  Commission  de  184S.}- 

Le  Roi  se  r6servait  la  Foi  et  hommage  et  les  immnnit^s 
qu'elle  comporte,  A  Titre  de  Sozerain.  Le  Seignear  Canadien 
avait  la  propri6t6  dominante  dn  sol  lnf6od6,  comprenant  leS 
droits  (pu  en  d^coulent  en  vertu  de  la  eoaturoe  et  des  Edits 
et  Arrets,  k  charge  de  g^rer  et  conc6der  k  peine  de  forfaitnre. 
Le  Censitaire  avait  le  domaine  utile  du  sol  k  charge  de  rede- 
yances  accoutum^s  et  d'6tablir  k  peine  de  forfaiture. 

Les  choses  en  6taient  Id,  liant  toutes  les  parties,  lorsqu'arriva 
la  cession  du  Canada  k  la  Couronne  d'Angleterre,  en  conser- 
vant  aux  sujds  Canadiens  tavtes  leun  instituHonB^  loiSy  usages 
et  coutumes.  Le  nouveau  gouveraement  peu  soucieux  da 
bonheur  de  ses  nouveaux  sujets,  et  voulant  s'attacher  les 
grandes  families  du  Pays  oa  les  remplacer  par  des  specula- 
teuTs,  ne  prit  aucun  soin  de  maintenir  ou  faire  respecter  led 
droits  des  Censitaires ;  et  si,  k  diff<§rentes  ^poques,  les  gouver- 
nants  sembl^rent  s'occuper  de  la  question,  leur  soUioitude 
n'all&t  jamais  jusqa'&  apporter  lo  moindre  remade.  Aussi,  bon 
nombre  de  Seigneurs  commenc^rent-ils  i^rds  la  conqu6te  k 
empi6ter  et  ont-ils  continue  jusqu'jt  nos  jours  sarcfaargeant  les 
oontrats  de  reserves  et  redevances  de  tout  esp^ce.  Ce  fut  en 
vain  qae  les  Censitaires  repv6sent^rent  que  la  brancfae  de  la 
legislature  s'occup&t  des  griefs.  Le  Rapport  de  1831  resta 
sans  effet;  Padresse  de  la  Chambre  d'Assembl6e  de  1824, 
demandant  de  ^^  conserver  entier  le  droit  du  sujet  It  une  con* 
^^  cession  des  terres  incultes  aux  redevances^  candituma 
^^  accoutumiesj^^  ne  fftt  pas  §oout6e,  les  proc6d6s  de  18S1  k 
18S6  n'enrent  pas  pins  de  snccds  contre  Parbitmire  du  gouver-* 
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nement  et  depais  1763,  date  des  pfemi^res  empiStations,  leo 
pretentions  exag6i:ees  de  certains  Seigneurs  sent  deraeur^es 
sous  protdt,  et  oat  6t6  mises  en  exercice  d.  Pencontre  de  la 
volontg  de  la  population  du  pays* 

Je  ne  puis  terminer  ce  court  esquisse  de  Fhistoire  de  la 
Tenure  Selgneoriale  en  Canada  sane  citer  la  touohante  pein- 
tore  falte  par  les  Censitairesde  LaeoUe,  des  empi^tatlons  exer- 
e6es  a  leur  detriment ;  ^^  Les  premiers  habitants  de  oes  Sei- 
^^  gneuries,  situ^es  sur  la  fronti^e  de  cetle  Province,  6taient 
^^  ce  qu'oa  appelle  daoa  le  Canada-Onest  United  Empire 
^^  LajfoKsU :  C'^taient  des  gens  qui  par  leur  d6vouement  i 
^  la  Couronne  Britanniqnei  lore  de  la  revolution  d^s  Colonies 
^  AmSrioaines  et  du  r6giement  final  de  la  ^nti^re  entre  la 
^>  B^publiq^e  Am6ricaine  et  les  Colonies  Britauniques  ao- 
^^  tuelles,  abandonndrent  tout  ce  quelle  avaient  dans  cette 
"  R6publique,  et  vinrent  pauvres  s'^tablir  sur  le  territoire  Bri- 
^^  tannique  le  plus  voisin.  Ainsi  ils  arriv^rent  dans  la  Seigneu- 
^^  rie  de  Beaujeu  sur  la  Riviere  LacoUe,  maintenant  nomm^e 
^^  la  Seigneurie  de  Lacolle.  EUe  avait  6t6  achet^e  pendant 
^^  les  troubles  revolutionnaires  et  rincertitude  de  leur  issue, 
"  pour  ime  bagatelle  par  le  Major  G6n6ral  Christie,  de  rarm^e 
^^  Britannique,  de  M.  De  Beaujeu  concessionnaire  de  la  Cou- 
^^  ronne.  Quand  ces  malheureux  arriv^rent  dans  ce  Pays,  ils 
^^  trouv^rent  une  grande  ^tendue  de  for^t  entre  les  mains  de 
^^  ce  G6n6ral  Christie  ;  et  dans  leur  etat  de  d§nuement  il  fal- 
"  lait  absolument  qu'ils  obtinssent  des  terres  pour  faire  vivre 
"  leurs  nombreuses  families,  sans  pouvoir  prendre  le  temps  de 
"  s'informer  des  conditions  primitives  auxquelles  le  proprife- 
^^  taire  actuel  les  poss^dait.  11  n'^tait  pas  facile  alors  (et  il  y 
^^  a  soixante  ans  de  cela)  h  des  gens  de  leur  condition  d'obte- 
"  nir  ces  informations ;  et  croyant  d'apr^s  le  rang  61ev§  du 
^^  personnage,  qu'il  ne  leur  imposait  aucune  charge  qui  n'6tait 
^^  autorisee  par  ses  droits  legitimes,  ils  accept^rent  des  terres 
^^  de  lui  aux  conditions  quUl  leur  dicta.  Mais  eux  et  leur  des- 
^^  cendants  se  sont  convaincus  ensuite  qu'll  n'avait  pas  le  droit 
^  de  leur  faire  les  conditions  qui  leur  a  impos^es.  Cependant, 
^'  chaque  foisque  les  Gensitaires  se  sont  adress6s  aux  tribunaux 
^^  pour  demander  Pex6cution  des  conditions  de  la  concessioii 
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*^  da  Roi  an  Seigneur,  lea  tribunaux  ont  inyariablement,  depnis 
**  quelqnes  ann6es,  mis  de  cdt6  la  concession  royale  et  ont  con* ' 
*^  damn6  les  Censitaires  snr  la  tenenrde  leurs  contrats,  comme 
^^  des  actes  volontaires  de  lenr  part/'    (Documents  de  la  Com- 
mission de  184S.)  t 

Qu'on  me  permette  de  remarquer  qu'au  mfime  moment  que 
les  United  Empire  Loyalists  sacrifiaient  k  leur  dfivouement  les 
int6r6ts  de  leurs  families,  la  population  fran^aise  qui  n'avait 
pas  les  m6mes  raisons  d'affection  rejetait  les  ofires  de  la 
Nouvelle  R^publique,  et  que  quelqaes  cinnfies  plus  tard  (en 
1812,)  elle  allait  verser  son  sang  sur  la  fronti^re  pour  dSfendre 
Pint6grit6  du  territoire  Britannique.  Sous  ces  circonstances  il 
n^est  pas  un  homme  de  cceur  dans  l'6tendue  de  PEmpire  qui 
n'admettra  que  le  Gouvernement  est  tenu  k  une  6clatante 
reparation  pour  des  torts  qui  portent  aveo  le  caractire  de  Tinjus- 
tice  celui  de  Pingratitude. 


in. 

Ls  pTemieir  pas  h  faire  dans  le  r6glement  de  la  question  sei* 
gneuriale  est  de  r^daire  les  pretentions  respectives  des  seigneurs 
et  des  censitaires  k  leur  jaste  valeur  et  faire  k  chacun  la  posi- 
tion que  lui  donnent  les  lois  qui  garantissent  les  droits  des  uns 
et  des  autres :  beureusement  que  la  chose  n'est  ni  longue  ni 
difficile :  car  la  position  toute  exceptionnelle  du  Canada  com* 
par^e  k  celle  des  pays  en  France  soumis  an  droit  coutumier  fit 
que  chaque  point  important  de  la  tenure  seigneuriale  a  6t§  6x6 
d'une  manifere  claire  et  d^finie  par  des  6dits,  arrets  et  ordon- 
nances  :  en  sorte  que  presque  la  seule  chose  qui  reste  du  droit 
f!§odal  fran^ais  est  le  langage  f6odal  qui  donne  une  valeur  k 
certains  mots  comme  les  mots  cena^  banality.  Bien  entendu 
que  je  ne  fais  allusion  ici  qu'd  ce  qui  a  trait  k  la  concession 
des  terres  et  n^entend  pas  parler  de  I'application  du  droit  f^odal 
en  mati^res  d'heritages,  succession  et  autres  actes  de  la  vie 
civile.  De  fait,  la  couronne  donnait  k  certains  individus  en 
concession  seigneuriale  des  terres  d'une  assez  grande  6tendue 
dans  le  but  emphatiquement  exprim^  de  coloniser,  et  afin  de 
rendre  Poctroi  au  peuple  facile  et  iramediat ;  se  r^servant  par 
Ul  le  droit  de  regler  et  restreindre  Tetendue  du  privilege  k  me- 
sure  que  les  besoins  de  la  colonic  se  dessinaient  et  de  reprendre 
la  chose  cedee  en  fidei-commis  suivant  le  cas  sans  en  cela 
commettre  une  injustice,  puisque  la  gestion  cessant  il  n'y  avait 
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pins  de  consideration  ponr  les  honoraires.  ^^  La  ioi  canadienne^ 
^^  dit  notre  historien,  M.  Gamean,  n'a  consid6r6e  d'abord  le 
**  seigneur  que  corome  un  fermier  du  gouvernement."  Ces 
concessions  d'ordinaires  6taient  faites  de  preference  aux  per* 
sonnes  qui  avaient  rendu  des  services  on  se  distinguaient  par 
leurs  talents  et  leur  6nergie. 

Yoici  la  chose  :  le  roi  tenait  en  d6p6t  pour  le  besoin  de  see 
peuples  des  terres  appel^es  le  domaine  du  roi.  La  distribution 
de  ces  terres  demandait  un  systfeme  administratif  quelconque  : 
le  roi  peasant  avec  raison  qu'en  diss6minant  sur  la  surface  d'nn 
nouveau  pays  un  nombre  d'bommes  intelligents  et  actifs,  char- 
ges de  faire  6tablir  moyennant  un  int^r^t  k  eux  accord6  ^ana 
les  progr^s  de  ces  etablissements,  choisissait  des  agents  aux- 
quels  il  octroyait  une  etendue  de  terre  suffisante  pour  y  fonder 
une  petite  colonic,  il  les  obligeait  k  s'y  fixer  et  k  cette  fin  il  etait 
permis  k  ces  agents  de  se  choisir^  chacun  dans  les  limites  de 
son  agence,  une  terre  pour  son  usage  exclasif  (originiR  du  dth 
mcdne  priv4.)  Le  roi  dgsirant  s'assurer  de  Tobeissanee  de  ses 
agents  k  ses  ordres  leur  ordonnait  de  venir  de  temps  k  autre  lui 
en  faire  le  serment  (arigine  de  la  Joi  et  hemmage,)  Le  roi 
Youlant  veilier  k  Petablissement  du  pays  et  pouvoir  facilement 
se  procurer  les  renselgnements  necessaires  sur  les  progrte  de  la 
colonic,  obligeait  ses  agents  k  lui  £durnir  ces  renseignetnents 
{origine  de  Va/oeu  et  dinombremeut. )  Pour  eoipecher  que  PilH 
t6rdt  crfe6  en  faveur  des  agents  dans  la  chose  commise  ^  leurs 
soins  ne  fut  chang6e  par  eux  en  moyen  de  speculation,  le  roi 
exigeait  qu'au  cas  de  vente  de  Pinvestiture,  il  lui  aerait  pay6 
un  cinqui^me  du  prix  d'achat  {origine  du  quint.)  Poor  emp6« 
cher  que  les  agents  ne  malversassent  en  refiisant  de  feire  etablii, 
en  vendant,  en  exigeant  des  redevanoes  trop  oneretnes  ou  pso* 
hibitives,  le  roi  leur  ordonnait  de  oonceder  k  tout  venant  k,  nn 
taux  connu  de  tout  le  monde  {origine  de  rcbUgoHen  de  canot^ 
der  aux  redevances  acooutumits  sane  exiger  aucum  eommme  d!ar^ 
gent  ni  autres  duirgee.) 

Comme  des  moulias  k  moudie  les  grains  etaiient  neoes« 
saires  au  maintien  de  la  Golonie  et  que  les  Colons  se  troa-* 
vaient  trop  paurres  pour  en  eriger,  le  Roi  oidoiinait  aux  agemtai 
d'en  construire,  et  pdur  leur  rendre  eette  obligation  moins 
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onSretise,  3  forgait  le  colon  k  frfequenter  exclusivement  le 
moulin  de  Pagence  ^  laquelle  il  appartenait  a  un  taux  fixe  de 
raouture  {origine  de  la  banality.)  Le  Roi  voulani  r§nam§rer 
ses  agents  des  troubles  et  impenses  de  lenr  gestion  leur  per- 
mettait  de  pr61ever  snr  chaque  colon  en  faveur  daquel  avait 
lieu  telle  gestion  une  redevance  annnelle  affect^e  sur  chaque 
arpent  superficiel  de  terre  conc^d6e:  en  afiectant  ainsi  la 
redevance  annuelle  sur  cbaque  arpent  octroy^,  le  Roi  avait  en 
outrj  en  vue  d'induire  les  colons  k  ne  conc6der  que  la  quan- 
tity de  terre  qu'ils  pouvaient  mettre  en  valeur  (origine  des 
Rentes.)  Le  Roi  voulant  faciliter  la  gestion  de  ses  agents  et 
faire  contracter  aux  colons  les  habitudes  s^dentaires  du  Culti- 
vateur,  en  d^courageant  les  mutations  frequentes,  obligeait  les 
tenanciers  a  payer  aux  agents  un  douzi^me  du  prix  de  chaque 
vente  de  terre  {origine  du  cens  comporiarU  draU  de  Lode  et 
rentes.) 

Enfin,  pour  inspirer  le  respect 'dd  aux  intermedia  ires  obliges 
entre  le  Roi  et  son  peuple,  les  Actes  Royaux  appelaient  ces 
agents  Seigneurs,  les  faisant  suivant  leurs  capacit^s  et  les  cir- 
constances  dispensateurs  de  la  justice ;  quality  qui  en  vertu 
des  coutumes  investissait  de  certains  droits  honorifiques 
(lucratifs  quelque  fbis),  celui  qui  en  ^tait  qualifi6. 

Tons  les  autres  droits  reclames  par  certains  Seigneurs 
Canadiens  sont  des  empi^tatioos  &  Pexception  du  droit  de 
preemption,  ou  Retrait  Conventionel,  qui  n'est,  k  proprement 
parler,  qu'une  garantie  donn6e  par  le  Censilaire  an  Seigneur, 
de  la  bonne  foi  de  ses  transactions,  et  qui  ne  constitue  pas  en 
soi  une  immunit6  ;  k  moins  qu'on  ne  veuille  dire  qu'il  don- 
nait  le  droit  au  Seigneur  de  se  cboisir  ses  censitaires  ;  prin- 
cipe  assez  correct  appliqu6  pour  des  temps  ant^rieurs  au  feu-, 
dataire  EuropSen,  dont  le  vassal  6tait  Vhomnit  d^armea^  mais 
qui  n'avait  pas  de  raison  d'etre  en  Canada. 

De  mille  et  un  documents  qui  prouvent  Texactitude  de  la 
definition  que  je  viens  de  donner,  je  ne  citerai  que  quelques 
passages  des  Arrets  de  16S6  et  1711,  ou  de  Marly,  des  ordon- 
nances  du  8  Mai  et  du  16  Novembre  1727,  et  le  titre  de  Con- 
cession de  la  Seigneurie  du  lac  des  Deux-Montagnes,  qui  porte 
un  caractdre  special  et  privil6gie ;  j'ajouterai  une  citation  de  la 
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lettre  de  MM.  Beaaharnais  et  Hocquart  an  ministre  d'alors, 
comme  6tant  nn  commentaire  snr  le  titre  de  concession  dont 
je  viens  de  parler. 

L'Arr^t  da  4  jnin  16S6  a  trait  k  la  banality  et  statne  en  ces 
termes :  ^^  Le  Roi  6tant  en  son  conseil,  ay  ant  £t6  inform^  que 
^^  la  plnpart  des  Seigneurs  qui  pbss^dent  des  fiefis  dans  son  pays 
"  de  la  Nouvelle  France  negligent  de  bfttir  des  moulins  ban- 
^^  liaux  n6cessaires  pour  la  svbsiatance  des  habitants  du  dit 
"  PaySj  et  voulant  pourvoir  k  un  d^faut  si  prfejudiciable  k 
^^  Pentretien  de  la  colonie,  Sa  Majest6  6tant  en  conseil  a 

^^  ordonn6  et  ordonne  que  tons  Seigneurs seront 

^^  tenus  xl'y  faire  construire  des  moulins  banaux  dans  le  temps 
"  d'une  ann6e  apr^s  la  publication  du  present  Arr6t,  &c.  &c." 

Remarquons  en  passant  qu'il  y  une  immense  diiTilrence 
entre  ce  droit  de  banalit6  on  plut6t  cette  obligation  de 
bSttir  des  moulins  k  farine,  et  le  pr6tendu  droit  aux  Rivieres 
et  Cours  d^eau  non  navigables.  Qui  vent  la  fin  vent  les 
moyens;  les  Seigneurs  Canadiens  out  certes  le  droit  dans 
P6tendue  de  leurs  fiefs  aux  prises  d'eau  n£cessaires  k  faire 
mouvoir  leurs  moulins  bannaux,  mais  tout  ce  qui  est  au-del4 
est  empi6tation.  Le  propri6taire  Riverin  qui  soufire  des  in- 
commodit6s  dn  passage  d'un  cours  d'eau  sur  sa  terre  doit 
profiler  des  avantages  que  la.  nature  offre  en  compensation ;  la 
derogation  a  ce  principe  commun  en  faveur  des  Hauts-Justi- 
ciers  en  France,  tenait  k  un  ordre  de  chose  qui  n^a  jamais 
exist6  ici. 

L'arr6t  de  1711  dat6  de  Marly,  d6fiait  les  obligations  du 
Seigneur  vis-i-vis  le  colon,  et  se  lit  ainsi :  "  Ordonne  anssi 
"  Sa  Majesl6  que  tous  Seigneurs  an  dit  Pays  de  la  Nouvelle 
^^  France  aient  k  conc6der  aux  habitants,  les  terres  qu'ils  leurs 
^^  demanderont  dans  leur  Seigneurie  k  titre  de  redevance,  et 
^^  sans  exiger  d'^eiuc  aucune  somme  d^argetU  pour  raison  des 
"  diles  concessions,  si  non  et  k  faute  de  ce  faire,  permet  aux 
"  dits  habitants  de  leur  demander  les  dites  terres  par  somma- 
"  tion  et  en  cas  de  refus  de  se  pourvoir  pardevant  le  Gpuver- 
"  neur  et  Lieutenant-66n6ral  et  i'lntendant  au  dit  Pays,  aux- 
"  quels  Sa  Majest6  ordonne  de  conc^der  aux  dits  habitants  les 
^^  terres  par  eux  demand^es  dans  les  dites  Seigneuries  aux 
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^^  mimes  droits  imposes  sur  les  aatres  terres  conc6d6es  dans 
^^  les  ditcs  SeigneurieSy  lesqaels  droits  seront  pay6s  par  les 
**  nouveaux  habitants  entre  les  mains  du  receveur  du  domaine 
^^  de  Sa  Majest6  en  la  ville  de  Quebec,  sans  que  les  Seigneurs 
^^  en  puissent  pr^tendre  aucun  sur  eux  de  quelque  nature  qu'ils 
"  soient,  &c.,  &c.'' 

Get  acte  est  la  confirmation  de  la  politique  coloniale  des 
Rois  de  France,  et  suffit  pour  d6montrer  que  le  Seigneur  n'6tait 
pas  le  maitre  de  vendre  k  aucun  prix,  quelque  mediocre  qu'il 
fut,  et  qu'au  contraire  il  £tait  tenu  de  conc^der,  et  aux  rede- 
vances  accoutum^es,  puisqu'en  substituant  les  Gouverneurs  et 
Intendants  au  Seigneur  recalcitrant,  il  leur  est  enjoint  de  se 
conformer  aux  taux  ordinaires.  Gette  disposition  des  rede' 
vances  accouiunUes  decoule  comme  de  source  de  la  defense  de 
vendre  et  d'exiger  aucnne  somme  d'argent  pour  prix  de  la 
Concession.  ^^  Sans  un  taux,  dit  M.  LeBlanc,  le  pr^cepte  de 
"  conc6der  serait  illusoire  par  cela  m6me  qu'il  pourrait  6tre 
^^  61ud6  par  la  demande  de  rentes  si  61ey6es  que  le  censitaire 
"  ne  pourrait  les  accepter."  M.  Badgley  remarquait  devant 
le  Gomit6  de  1861,  "qu'il  doit  6tre  manifeste,  qu'un  haut  prix 
"  en  argent  pour  le  lot  ou  une  charge  61ev6e  sous  forme  de 
^^  rente,  affectent  la  transaction  pr£cis6ment  de  la  m6me  ma- 
"  niere.^' 

Yoici  &  ce  sujet  les  termes  ordinaires  des  titves  de  conces- 
sion aux  Seigneurs :  "  aux  cens,  rentes  et  redevances  accoutU' 
**  m4es  par  arpent  de  ierre  de  front  sur  quarante  de  profondeur.^^ 
La  nature  des  privileges  accord^s  aux  Seigneurs  6tant  d^finie, 
il  reste  a  en  d^montrer  P^tendue  en  6tablissant  la  quotit§  de 
chacun  des  droits  de  cens  et  rentes^  lads  et  rentes  et  banalit^^ 
les  seuls  dont  on  ait  k  s'occuper,  les  seuls  qu'ils  poss^dent 
depuis  quails  ont  cess6  d'etre  Justiciers. 

L'ordonnance  du  8  mai  1727,  sign6  Dupuy,  parle  incidem- 
ment  d'une  ordonnance,  Raudot  qui  condamnait  des  habitants 
k  prendre  titre  nouveau  du  Sieur  L6vrard:  "awx  simples 
*'  redevances  de  vingt  sols^  et  un  chapon  vif  pour  chacun  arpent 
"  de  front  sur  quarante  de  profondeur,  et  six  deniers  de  cens 
"jjotir  toute  la  dite  concesston.^^  L'ordonnance  du  16  No- 
vembre,  m6me  ann6e,  parlant  des  redevances  accoutum6es 
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6tablit  que :  "  Le  Roi  ayant  voulu  pour  un  plus  prompt  ^fa-* 
**  blissement  du  Pays  que  ks  Seigneurs  y  donnassent  les  terres 
"  k  bas  prix,  il  n'esl  presque  point  de  terre  qoi  soit  donn6e  a 
"  plus  d'un  sol  par  arpent  en  superficie  et  k  un  denier  de  cena 
"  et  qu'il  en  est  an  contraire  un  Irfes  grand  nombre  qui  sont 
"  donn^es  pour  six  deniers  Parpent  seulement,  quoiqu'ellea 
"  soient  charg^es  de  belles  forfits  dont  la  coupe  est  le  premier 
**  fruit  que  les  concessionaires  en  retirent.'^  (Remarquons  ici 
en  passant  que  cette  derniere  phrase  ^tablit^  que  la  reserve 
pour  coupe  des  bois  inscrites  dans  les  conlrats  depuis  un  cer- 
tain nombre  d'ann^ea,  est  une  extortion.) 

Dans'  le  titre  de  la  concession  faite  de  la  seigneurie  du  Lac 
des  Deux-M<Hitagnes  an  messieurs  du  s6minaire  de  St.  Sulpice, 

les  cens  et  rentes  sont  nomm^ment  £ix6s  comme  suit : 

"  De  concfeder  les  dites  terres  k  simple  titre  de  redevances  de 
"  vingt  sols  et  nncbapon  pour  chacun  arpent  de  terre  de  front 
"  sur  qnarante  de  profondeur,  et  de  six  deniers  de  cens  sans 
"  qu'il  puisse  6tre  ins6r6  dans  les  dites  concessions  ni  sommes 
"  d' argent  ni  aucune  autre  charge." 

.  Or,  cette  concession  6tant  faite  k  un  ordre  privilegiS,  a  la 
charge  on6reuse  exceptionuelle  de  b&tir  une  feglise,  un  fort,  et 
d'evangeliser  les  Sauvages^  a  d(i  comporter  I'extcnsion  du  droit 
de  redevances  au  maximum  de  ce  qu'il  pouvait  6tre,  ei,de  fait, 
on  a  la  preuve  de  cette  induction  dans  la  letlre  6crite  par  MM. 
Beauharnois  et  Hocquart,  gouvcrneur  el  intendant  dans  le 
temps  oil  des  plaintes  furent  i>ort6es  par  les  MM.  du  sfemi- 
naire  de  St.  Snlpice  sur  Pobligation  a  eux  faite  de  conc6der 
quarante  arpents  en  profondeur.  "  Nous  ne  savons  point  les 
"  raisons  qui  ont  d6termin6  sa  majeste  a  fixer  dans  le  brevet  de 
"  1718,  la  profondeur  des  concessions  a  40  arpents  et  la  quotite 
"  des  cens  et  rentes. 

"  On  a  cru  se  conforroer  k  ses  intentions  en  mettant  seule- 
^  ment  dans  celles  de  1733 :  aux  cens,  rentes  et  redevances  ac- 
"  coutumies  par  arpetU  de  terre  de  jrowt  sur  quarante  arpents 
"  de  profondeur. 

"  L'observation  sur  la  justice  et  P6quite  de  proportionner  lea 
*  cens  et  redevances  k  la  quotit6  de  Ph6ritage  qui  pent  se  trou 
^  ver  meilleur  dans  un  endroit  que  dans  un  autre,  m6rite  con- 
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^^  sld6ration,  et  il  nous  parait  que  sa  majest§  peut  se  contenter 
**  de  faire  inserer  seulement  dans  le  nouveau  brevet  a  expfidier : 
^  aux  censy  rentes  et  vedwanceM  accouttwUs  par  carpetU  de  terre, 
^^  Cette  expression  vague  laissera  la  liberty  au  s^minaire  de 
^'  conc6der  plus  ou  moins  de  profondeur  et  a  plus  ou  moins  de 
*'  cens  et  reates,  a  proportion  de  P6tendue  des  heritages  et 
*'  mferae  de  leur  bont6,  et  comme  les  usages  saat  diff(§rents 
^^  dans  presque  toutes  les  seigneuries,  le  teraie  accoutum^  res- 
**  treint  seulement  les  eccl6siastiques  h  ne  point  conc6der  pour 
**  Pordinaire  moins  de  20  arpents  de  profondeur,  et  k  n'exiger 
**  de  plus  fortes  rentes  que  celle  de  vingt  sols  pour  chaque  20 
**  arpent  en  superficie  et  un  chapon  ou  ViquwaUnt  en  bU.  A 
*'  P6gard  du  cens,  e'est  une  redevance  fort  modique  qui  n'a  6t§ 
*'  pr6sum§e  §tablie  que  pour  marquer  la  seigneurie  directe,  et 
**  qui  emporte  lods  et  venles,  la  quotit§  en  usage  en  Canada  est 
**  depuls  six  deniers  jusqu'^  un  sol  par  arpent  de  front  suf  toute 
^^  la  profondeur  des  concessions  particuli^res,  quelle  que  soit 
**  cette  profondeur. 

"  L'expos6  du  m§moire,  que  les  seigneurs  en  Canada  ont  la 
**  liberty  comme  partout  ailleurs  de  donner  k  cens  et  k  rentes, 
**  telle  quanlitg  de  terre  et  k  telle  charge  que  bon  leur  semble 
*'  n^ est  pas  juste  d  regard  des  charges;  la  pratique  constante 
**  itant  de  les  eonc^der  aux  charges  ci^ssus  expliqxUes  et  le 
*'  plits  souvent  au-dessous.  Si  la  liberie  allegu6e  avail  lieu, 
**  elle  pourrait  toumer  en  abus  en  faisant  deg6n§rer  des  con- 
**  cessions,  qui  doivent  6tre  qtiast  gratuiteSj  en  depursconirats 
**  de  vcnte."     Cette  leltie  est  du  6  octobre  1734. 

D'aprfes  lout  ee  qui  precede,  en  evaluant  les  chapons  d'alors 
A  15  sols  (les  chapons  ne  valent  que  10  sols,  disait  M.  Raudot 
en  1707,)  il  est  evident  que  le  maximum  de  toutes  les  rede- 
vances  n'a  jamais  atteint  le  chiffre  de  deux  sols  avant  Parr6t 
de  Marly  et  les  ordonnances  de  1727  qui  fcmt  loi.  "  Malgr6 
*'  les  diff6 rents  modes  de  payer  la  rejite  en  grain,  il  est  digne 
**  de  remarque  que  d'apr^s  un  juste  caleul  on  trouve  le  mfeme 
**  resultat  et  que  le  taux  le  plus  61ev6  des  concessions  dans  le 
*'  district  d«  Montreal,  avant  la  conqufete,  n'exc^de  pas  deux 
**  sols  pour  chaque  arpent  en  superficie,  en  6valuant  le  ble  a  un 
*'  chelin  et  huit  deniers  le  minot."     (Commissaires  de  1843.) 
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"  Leg  rentes  accoutumfies  dont  il  est  fait  mention  dans  Tarrtt 
*'  de  Marly,  6taient  bien  connues  dans  la  colonie  et  elles  n'ex- 
"  c^daient  pas  un  sou  par  arpe;nt  en  superficie,  et  un  demi-^ 
'^  minot  de  bl6  ou  un  chapan  et  un  sou  de  cens  par  chaque 
*'  arpent  de  front."     (Procuieur  gfenSral  Drummond.)' 

Quant  a  la  quotit§  des  lods  et  rentes  il  n'y  a  jamais  eu  de 
contcslalion  li-dessus,  elle  est  d'un  douzifeme  du  prix  d'achat. 
Le  droit  de  mouture  est  6galement  une  chose  admise,  6tant  fix§ 
d'line  mani^re  absolue  k  un  quatorzieme. 


IV. 

A  ce  que  je  viens  d'^tablir  savoir:  Dohligatum  pour  Its 
Seigneurs  de  concider  aux  redevances  accoviumies  fix4es  au 
maximum  de  deux  sous  par  arperU  en  superficies  sans  pouvoir 
txiger  aucune  samme  d*  argent  ni  aucuhe  autre  obligation  ;  nn 
certain  nombre  de  Seigneurs  r^pondent,  an  maintien  des 
charges  additionnelles  dont  ils  reclament  le  payement,  en  6met- 
tant  les  pretentions  suivantes : 

1^  Que  les  Seigneurs  Canadiens  sont  les  propri^taires 
exclusifs  et  incommutables  du  sol  inf^od^. 

2^  Que  les  lois  Fran^aises  ne  sont  plus  la  loi  du  pays. 

S^  Que  les  nouvelies  charges  seigneuriales  sont  mati^re  de 
conventions  entre  les  parties. 

4^  Que  les  decisions  des*  Cours  de  Justice  ont  irrevocable* 
ment  fix6  la  Jurisprudence  en  leur  faveur. 

La  proposition  que  les  Propri§taires  de  Fiefs  sont  les  mattres 
exclusifs  du  sol  est  la  centre  partie  du  sens-commun  et  n'aurait 
pas  m6me  valu,  appliqu^e  aux  grands  feudataires  Europ6ens 
dont  la  Propri6t6  manquail,  dit  M.  Guizot,  "  de  celle  com- 
^^  pldte  ind6pendance  qui  est  aujourd'hui  le  caract^re  de  la  pro- 
"  pri6t6."  Un  pareil  6nonc6  est  tout  simplement  p6nible  pour 
ceux  qui  veulent  de  bonne  foi  et  sans  subterfuge  un  r6glement 
honn6te  de  la  question,  aussi  n^en  aurais-je  pas  fait  mention 
si  de  pareilles  pr6mices  n'avaient  arrach6  k  ceux  qui  les  ont 
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poshes  un  aveu  qui  r6sout  la  question  du  r6glement,  en  quotit6, 
des  redevances  dans  les  Seigneuries  ou  la  loi  a  6t6  foulee  aux 
pieds,  voici  Paveu :  "  Si  les  Seigneurs  n'avaient  6t6  dans 
"  Porigine  que  des  agents  obliges  de  conc6der  a  des  Taux  et 
"  reserves  peu  61ev6s,  il  s'en  suivrait  qu'ils  ne  sont  dignes 
**  que  d^n  faible  degr6  de  piti6." 

If  the  Seigniors  were  originally  merely  trustees  bound  to 
concede  at  low  charges  and  reserves^  it  may  follow  that  only  a 
moderate  degree  of  mercy  should  ie  dealt  out  to  them.  (Address 
on  behalf  of  certain  proprietors  of  Seignories  in  Lower  Canada 
1853.) 

Je  laisse  au  lecteur  impartial  k  confronter  cette  admission 
avee  les  lois  cit6es  plus  haut,  et  j'adopte  la  conclusion  qu'il 
tirera  de  cet  examen. 

Le  second  argument  qui  va  k  dire  que  les  lois  fran§aises  sur 
la  Tenure  Seigneuriale  ne  sont  plus  la  loi  du  pays,  doit  fitre 
pris  comme  une  admission  candide  que  ces  lois  ne  sont  pas  a 
Pappui  de  ce  que  les  commissaires  de  1843  appellent  "  les  pre- 
tentions exhorbitantes  des  Seigneurs.'*  Reste  a  d6montrer  que 
ces  lois  sont  en  1854  la  loi  du  Pays. 

Personne  n'a  jamais  ni6  qu'i  P^poque  de  la  conqufite  les  lois 
fran^aises  ne  fussent  les  seules  en  force  dans  toute  Tetendue 
du  Canada :  or,  par  les  articles  de  la  Capitulation  et  Facte  im- 
p6riale  de  1774,  toutes  les  lois  en  existence  a  P6poque  de  la 
conqufete  sont  d§clarees  6tre  la  loi  du  Pays.  En  un'  mot, 
qu'est-ce  que  la  Tenure  Seigneuriale  en  Canada  ?  Sinon  cette 
chose  que  constituent  les  titres,  coutumes,  edits  et  arrets  fran- 
^ais  ;  et  si  les  Seigneurs  avaient  ^t6  regardfes  par  la  loi  et  les 
autorites  anglaises  comme  soustraits  k  Pob6issance  aux  an- 
ciennes  lois  en  vertu  de  leur  d6su§tude,  le  parlement  imperial 
aurait-il  statu6  en  faveur  des  Seigneurs  la  faculty  de  se  rache- 
ter  de  leurs  obligations  vis-^-vis  la  couronne  et  les  habitants 
du  Pays,  comme  il  Pa  fait  par  les  actes  dits  "  des  TenureSy'^^ 
(3,  George  IV.,  ch.  119,  et  6,  G.  IV.,  ch.  59.)  "  L'6dit  du  6 
"  juillet,  171 1,  est  encore  en  pleine  vigueur,"  disait  le  Procu- 
reur  G6n6ral  en  1794.  La  Chambre  d'Assemblfie  du  Bas- 
Canada  dfeclarait  en  1823  "que  les  droits  des  habitants  du. 
"  Bas-Canada,  relativement  k  la  Tenure,  sont  garanlis  par  les 
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^^  capitulations  de  la  colonle  et  par  an  acte  du  Parlement  passe 
"  dans  la  quatorzifeme  ann6e  du  rhgne  de  sa  raajesle  George 
''  III.     (1774.)'' 

Les  Commissaires  de  1843,  apr^s  avoir  cit6  toutes  les  lois 
fran^aises,  disent :  "  Telle  6tait  la  l6i  du  Pays  lors  de  la  con- 
"  qu6te  et  elle  subsiste  encore  dans  toute  sa  force  et  vigueur." 

Mme.  Tach^,  seigneuresse  de  Kamouraska,  repondant  a  la 
commission  de  1843,  dit :  ^'  J'ai  suivi,  et  mes  auteurs  ont  suivi 
"  autant  que  j'en  puis  juger,  dans  la  concession  des  terres,  PAr- 
^^  r6t  da  Coaseil  d'Etat  de  sa  Majest6  tr^s  chr^tienne  du  6 
"  juillet,  1711,  quant  k  toutes  les  conditions  des  concessions." 
Aussi,  dans  cette  seigneurie  et  dans  grand  nombre  d'autres, 
les  cens  et  rentes  sont-ils  bien  au-dessous  de  deux  sous  par 
arpent  en  superficie  ;  et  les  Seigneurs  qui  se  sont  soumis  aux 
exigences  de  Id  loi,  et  aux  obligations  morales  qu'elle  leur  im- 
pose ne  seront-ils  pas  un  obstacle  a  la  solution  de  la  question. 

J'en  viens  maintenant  a  la  proposition  que  les  conditions 
nouvelles  des  concessions  sont  mati^re  de  conventions  et 
garanties  par  les  contrats  entre  les  parties.  Un  contrat  fait  en 
contravention  a  une  loi  formelle  n'est  pas  im  contrat,  et  cette 
maxime  s'applique  plus  specialement  k  ces  sortes  de  transac- 
tions qui  touchent  aux  b&ses  de  la  soci6t6,  la  famille  et  la 
propri6t6.  "  Stipulation  faite  cotUrele  Droit  public  n^est  pas 
valabUy  Surtout  dans  le  cas  present,  quand  Time  des  par- 
ties a  profit^  des  malheurs  qui  suivent  une  conqu^te,  des 
luttes  politiques,  d'lme  Education  sup6rieure,  de  sa  position 
sur  le  banc  du  juge  et  le  fauteuil  du  L6gislateur,  de  la  fai- 
blesse  et  de  la  pauvret6  de  Pautre  partie. 

Comme  transactions  privies  m6me,  ces  contrats  sont  nuls 
de  plein  droit  et  k  leur  face.  "  La  validit6  de  tout  contrat  est 
^'  subordonn^c  k  quatre  conditions :  le  consentement,  la  capa- 
"  citfe,  un  objet  certain,  une  cause  licite  de  Pobligation."  Y  a- 
t-il  ici  consentement  de  la  part  des  colons  qui  ont  essay6 ; 
mais  en  vain,  par  tous  les  moyens  possibles  k  se  soustraire  k 
ces  actes  d^empietations ;  6tait-il  libre  le  malheureux  pere  de 
famille  qui,  ab€Lndoi^n6  du  seul  protecteur  qu'il  eut,  le  Gouver- 
nement,  avait  k  opter  entre  la  mis6re  ou  Pexpatriation  et  le 
contrat  qu'on  lui  offrait  ?  Y  avait-il  capacity  chez  le  Seigneur 
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qui  vendait  une  portion  d'Hfiritage  qui  n'fitait'pas  i  lui  et  qui 
de  fait  appartenait  a  Pacqufireur?  La  cause  de  Tobligation 
6tait-elle  licite,  quand  le  Seigneur,  d6positaire  infid^le,  man- 
quait  ^la  fidfei-jussion  dont  il  6tait  invest!  ?  Quand  tnanquant  k 
son  serment  de  foi  et  hommage,  il  foulait  aux  pieds  les  oidres 
de  son  souverain,  d^tournait  k  son  profit  Ph^ritage  du  peuple 
et  mettait  des  entraves  ^  Pa\ ancement  de  son  Pays?  Le  dol 
est  evident,  et  dans  certains  cas  accompagn6  d'une  rouerie 
qui  denote  une  longue  premeditation.  "  Nous  ne  pouvons 
^^  passer  sous  silence,  disent  les  Commissaires  de  1843,  une 
"  ruse  ou  stratagfeme  dont  plusienrs  Seigneurs  se  sont  servi, 
"  pour  61uder  la  loi  qui  leur  defend  de  vendre  les  terres  incultes 
"  ou  de  les  concfider  a  rente  en  exigeant  un  bontia  addition- 
**  nel.  Le  moyen  qu'ils  prennent  pour  cela  est  de  faire  une 
^^  concession  fictive  k  un  agent  ou  amis,  qui  vend  aussit6t  la 
"  terre,  et  en  paye  le  prix  au  Seigneur.'* 

Je  pourrais  citer  des  contrats  capables  de  faire  monter  le 
rouge  au  visage ;  mais  je  ne  veux  pas  exciter  les  passions,  et 
j'implore  les  censitaires  d'etre  calmes  et  dignes,  comme  il 
appartient  au  citoycn  qui  fort  de  son  droit  sent  qu'il  accom- 
plit  un  devoir.  D'ailleurs,  il  est  un  grand  nombre  de  Seigneurs 
dont  la  conduite  commande  le  respect  et  un  certain  nombre 
pour  lesquels  il  faut  faire  la  part  des  circonstances  et  de  la 
faiblesse  humaine.  Passons  P6ponge  snr  le  passS,  un  mal  qui 
cesse  est  bientot  oubliS. 

Je  ne  puis  laisser  ce  sujet  sans  citer  Popinion  du  Procureur 
66n§ral  en  1794,  adress6e  k  Lord  Dorchester ;  en  parlant  da 
recours  aux  tribunaux,  il  dit :  '*  Les  frais  6normes  d*un  appel 
^'  k  sa  Majeste  en  Conseil,  que  le  Seigneur  a  droit  de  reclamer, 
"  6tent  aux  Censitaires  toute  possibilit6  d*obtenir  justice  etles 
"  obiigent  d'abandonner  et  c6der  leurs  droits,  et  d'implorer  la 
"  cifimence  du  Seigneur,  qui  lait  alors  un  compromis,  leur  ac- 
"  corde  un  nouveau  titre  de  concession  et  leur  impose  telles 
"  conditions  que  bon  lui  semble.'*  Malgr6  la  reserve,  la  timi- 
dity mftme  des  Commissaites  de  1843,  sur  un  sujet  si  d61icat 
pour  eux,  ils  expriment  nfianmoins  leur  opinion  en  ces  mots : 
"  Ces  transactions  peuvent  6lre  consid6r6es  obligatoires  centre 
"  le  tenancier,  a  moins  qu'elles  ne  repugnent  k  quelque  Edit, 
"  Arrfit  ou  Ordonnance.^' 
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n  ne  faut  pas  perdre  de  vue,  que  pendant  longtemps  par  le 
manque  de  communications  publiques  et  la  disposition  topo- 
graphique  du  Pays,  le  sol  Seigneurial  6tait  le  seul  accessible 
aux  colons.  Les  terres  en  franc  et  commun  soccage  ne  s'octroy- 
ait  d'ailleurs  alors  que  par  grandes  6tendues  k  des  favoris  du 
Pouvoir,  et  c'est  justement  ce  qui  cr6e  aujourd'hui  les  diffi- 
cultfis  dans  les  Townships  de  I'Est,  et  aller  d'un  systfeme  k 
Pautre  c'6tait  tomber  de  Carybde  en  Sylla. 

La  derni^re  proposition  est  que  les  tribunaux  ont  6tabli  la 
jurisprudence  de  mani^re  k  16galiser  les  contrats  entre  le  Sei- 
gneur et  le  Censitaire.  D'abord,  je  nie  comme  mati^re  de  fait, 
que  les  decisions  des  tribunaux,  k  Pexception  de  deux,  aient 
ce  caractfere  propre  k  lew  donner  Pautorit6  qu'avaienl  arant 
la  conqu6te,  les  ordonnances  des  Intendants,  parceque  ces  tri- 
bunaux ont  affectg  de  d6cliner  leur  Jurisdictions  en  mati^re 
legale,  et  n'ont  fond6  leurs  decisions  qu^au  point  de  vue  des 
contrats  entre  les  parties  en  dehors  de  toutes  Lois ;  ces  deci- 
sions avaient  cette  port6e,  qu'elies  dficlaraient  que  les  contrats 
produits  liaient  les  parties  en  autant  que  le  tribunal  n'6tait 
judiciairement  en  possession  d'aucune  Loi  sur  les  matiferes  de 
la  transaction  apparente.  Comme  on  le  voit,  c'est  s'accrocher 
k  une  bien  pauvre  subtilit6 ;  mais  pour  ceux  qui  sont  au  fait 
de  Phistoire  du  temps  et  de  la  composition  des  Cours  de  Jus- 
tice d'alors,  il  n'y  a  \k  rien  d'extraordinaire.  11  y  aurait  beau- 
coup  k  dire  sur  ces  decisions ;  mais  11  est  difficile  de  traiter  ce 
sujet,  sans  manquer  au  respect  que  doit  inspirer  le  caractfere 
du  dispensateur  de  la  Justice.  On  doit  taire  autant  que  pos- 
sible les  fautes  du  Juge,  parceque  cela  compromet  au  yeux  du 
Peuple,  la  saintet6  du  sacerdoce  dont  il  est  le  pontif. 

D^ailleurs,  ces  decisions  ne  peuvent  avoir  de  poids  k  Pen- 
contre  de  lois  formelles:  *^Ad  summum  non  exemplis^  sed  le- 
"  gUms  jtulicandum.^^  Et,  comme  dit  Ferrifere,  ces  decisions 
"  ne  sont  que  des  conjectures  de  droit,  dont  les  praticiens  de 
"  mauvaise  foi  se  servent  pour  renverser  les  principes  et  61uder 
"  les  dispositions  des  lois." 

J'ai  dit  plus  haut  qu'il  y  a  deux  jugements  rendus  qui  font 
exception  aux  autres,  ces  deux  jugements  sont :  un  arr6t6  du 
Conseil  Militaire,  tenu  k  Montreal  en  1762,  sous  la  pr^sidence 
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da  Colonel  Haldimand,  La  cause  etait  un  appel  interjetS  par 
le  Sienr  Le  Dnc,  seigneur  de  I'lsle  Perrot,  de  la  decision  de  la 
Ckambre  des  Miliccs  dc  la  Pointe-Claire  en  favour  de  Joseph 
H^jiautj  consitaire,  la  di-cision  en  appel  se  termine  ainsi : 
'*  Parties  oihcs:  Le  eanseil  convaincu  que  la  clause  appos6e 
"  au  dil  conlrat,  qui  charge  le  preneur  (H§naut)  de  fournir  an- 
"  nuelloment  un  denii-miiiot  de  bled  et  dix  sous  par  chaque 
"  arpent  est  unc  crreur  dii  notaire.  Le  taux  ordinaire  des  con- 
"  cessions  de  ce  pays  ctant  de  payer  un  sou  par  chaque  arpent 
**  dc  terre  en  sitperficie  d  nn  demi-minot  de  bled  par  chaque  ar- 
'*  p^nf.  de  front  Bur  vfngt  de  profondeur^  ordonne  qu'a  Pavenir 
"  les  rcnies  de  la  terre  doiit  il  est  question  seront  payees  sur  le 
"  pied  de  cinquante-qualre  sous  en  argent  et  un  minot  et  demi 
"  de  bled  par  chaque  ann^e." 

On  voil  que  le  conseil  regardait  une  augmentation  dans  le 
laux  des  cents  et  regies  eomme  une  innovation  si  incroyable 
qu'il  aimait  mieus  I'attribuer  a  une  erreur  du  notaire,  qu'a  une 
intention  fornieSle  d'empi6ter  de  la  part  du  seigneur  malgr6 
I'appel  inlerjel6. 

L'autre  decision  date  de  1828,  et  fut  rendu  par  MM.  les 
Juges  Re  id  J  Foucher  el  Uniacke  dans  la  cause  de  Grey  contre 
McCnllnm.  Celte  decision  a  trait  a  Pobligation  de  conceder 
ct  porle  que  "  Tout  sajel  de  Sa  Majest6  a  droit  de  demander  et 
'*  oblenir'de  tout  seigneur  possedant  des  terres  incultes  et  non 
**  coneedees  dans  sa  f^eignenrie  un  lot  ou  concession  d'une  por- 
''  tion  des  diteg  terres  ineultes  et  non  conc6dees  pour  6lre  par 
**  lout  tel  sujel,  ses  hoirs  et  ayant  cause,  tenu  et  poss6de  comme 
"  leur  propre  hien-fonds  pour  toujours,  a  la  condition  de  cul- 
''  tiver  et  ameliorer  les  dites  terres  incultes  et  de  payer  h  chaque 
"  seigneur  les  rentes^  droits  et  reconnaissances  raisonnablcs  ac- 
"  couium^es  et  ordinaire s  qui  par  la  tenure  f6odale  en  force  en 
**  cette  province  doivent  Dtre  pay6s,  etc.,  etc."  La  Cour  en 
consequence  a  condamn^  le  seigneur  k  conc6der.  Quant  a 
rall6gn6  que  les  rentes  n^ont  jamais  eu  un  caractfere  de  fixile 
en  Canada,  il  est  vrai  jnsque  la  qu'elles  variaient  sans  cesser 
d'etre  legalcs  depuis  un  demi-sol  jusqu'A  moins  de  deux  sous ; 
ce  fait  a  frappe  lors  dc  la  discussion  du  Bill  Drummond  mfime 
les  person ne 3  etrang&rcs  a  Phistoire  de  la  tenure:  "  Ce  taux, 
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"  disait  M.  Brown,  ne  s'est  jamais  61ev6  k  plus  de  deux  sols 
"  avant  la  conqu^te,  Bt  je  sais  surpris  de  voir  que  M.  le  Pro- 
•'  cureur  General  veut  Pelever  k  qualre  sous." 

On  a  pretendu  que  la  quotite  des  cens  et  rentes  au  maximum 
de  deux  sous  6tait  moins  que  ce  k  quoi  le  Seigneur  a 
droit,  parce  que  la  valeur  du  monetaire  a  diminu^e  et  que  la 
valeur  du  ble  a  augment^.  Ce  serait  un  Stre  exceptionnel  dans 
la  creation  que  le  Seigneur  Canadien,  s^il  pouvait  ainsi  profiler 
a  la  fois  de  la  diminution  de  valeur  de  Pargent  et  de  I'augraen- 
tation  de  valeur  des  grains ;  on  aurait  dft  au  moins  s'eu  tenir  a 
un  de  ces  deux  arguments,  car  il  est  Evident  que  le  bl6  et  les 
chapons  ne  sont  que  I'exacte  representation  d'un  demi  sol  par 
arpent  {un  chapon  ou  P^qutvalent  en  hU)  et  que  ce  payment  en 
nature  n'^tait  stipule  qu'au  b6n6fice  du  Censitaire  dans  un 
Pays  oil  Fargent  6tait  rare.  "  II  me  semble,  dit  I'Intendant 
**  Raudot,  que  dans  toutes  les  redevances  quand  11  y  a  ctioix, 
"  il  est  toujours  au  profit  du  redevable."  En  outre  la  perpe- 
tuil6  des  redevances  seigneuriales  en  Canada,  lesquelies  sur- 
vivent  a  Pobtention  du  but  desirfi,  savoir  :  la  colonisation,  en 
font  une  matifere  de  privil6ge,  or,  un  privilege  est  fixe  de  sa 
nature,  et  les  Seigneurs  s'en  prevalent  dans  le  payment  des 
lods  et  ventes  sur  la  valeur  croissante  des  heritages  et  lis  ont 
raison.  En  France,  PEtat  n'a  jamais  voulu  permettre  qu'on 
augment&t  le  taux  des  redevances  foncidres  sousaucun  prfetexte. 
Justinien  decr6ta :  "  Que  tout  colon  de  qui  son  mattre  exigera 
''  plus  qu'il  n'avait  coutume  et  qu'on  exigeait  dans  les  temps 
"  antferieurs,  s'adresse  au  premier  juge  qu'il  pourra  aborderet 
"  prouve  le  fait,  afin  qu'on  defende  au  maitre  convaincu,  d'exi- 
"  ger  ainsi  ^  Pavenir  plus  qu'il  n'avait  coutume  de  recevoir  et 
"  qu^on  lui  fosse  rendre  ce  quHl  aura  extorqti^  par  tel  mrcroUJ*^ 

Avant  de  terminer  ce  chapitre  je  dois  a  la  justice  de  la  cause 
et  k  Pobligation  ou  je  suis  de  faire  connaltre  tons  les  recoins 
des  difficult6s  de  la  question,  de  faire  une  remarque  qui  ne 
s'appiique  qu'a  un  petit  nombre  de  Seigneurs  dont  malheureu- 
sement  quelques-uns  ne  sont  pas  de  ceux  qui  ont  empiele; 
c'est  qu'au  fait  quelques  proprietaires  seigneuriaux  ne  sont  pas 
fStch^s  de  Pagitation  anti-feodale  et  des  difficultes  de  la  ques- 
tion, sachant  bien  qu'il  faudra  en  venir  k  xm  r6glement,  ils 
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exagferent  k  dessein  leurs    pretentions  afin  de  pouvoir  en 
rabattre  sans  pour  cela  renoncer  k  une  bonne  sp6culation. 

Je  n*en  citerai  qu'un  exemple  pris  des  lettres  envoyfees  a  la 
Commission  de  1843.  Un  Seigneur  qui  decline  son  nom  et 
donne  lea  noms  de  ses  seigneuries,  6tablit  que  ces  seigneuries 
lui  onl  donne  £250  pour  Pann6e  demifere  §coul6e ;  arriv6e  k 
la  panic  de  sa  lettre  oil  il  donne  son  opinion  sur  une  mesure 
de  commutatinn  et  Pindemnite  k  6tre  pay6e  aux  Seigneurs,  il 
dit :  "  Ainf?t  Pon  pourrait  consid6rer  quinze  chelins  par  &cre, 
"  ierme  moi/cn^  comme  une  indemnity  suffisante  en  remplace- 
"  ment  des  droits  seigneuriaux.'*  Les  seigneuries  mentionnees 
forment  niie  superficie  de  plus  de  50,000  &cres  en  possession 
de  ce  Seigneur,  en  sorte  qu'on  aurait  en  chiifres  ronds : 

Yaleur  actuelle  des  Seigneuries  d6sign6es . .  $17,000 
Indemnite  requise  par  le  propri6taire $150,000 

Ces  chiflTres  n'ont  pas  besoin  d'fitre  commentarifis ;  le  but 
est  fivideiiK 


V. 

CoHME  il  est  impossible  de  travailier  k  un  plan  de  comma- 
tation  et  se  rendre  compte  de  son  travail  sans  poss6der  ies  sta- 
tistiques  n6cessaires,  il  m'a  fallu  supplier  au  manque  de  pateils 
renseignements,  et  remplir  une  lacune  que  I'auloritfe  aurait  dii 
combler  depuis  longtemps.  Je  donne  ici  le  rfesullat  gf  ntral  de 
mes  recherches.  On  trouvera  dans  un  appendice  annexe  a  ce 
mfimoire  les  details  propres  a  faire  juger  de  I'exaclitude  des 
chiffres  obtenus : — 

Le  nombre  total  des  concessions  faites  aux  pro- 
pri6taires  de  fiefs  et  non  r6voqu6es,  dans 
I'etendue  du  Bas-Canada,  est  de 252 

On  pent  compter  de  seigneuries  s6par6es  220 

Et  rfiduire  ce  nombre,  pour  I'obtention  d'une 
moyenne  d'environ  6  lieues  en  superficie  des 
seigneuries  habit6es  seulement,  aii  chifFre ...  1 5G 

Le  nombre  total  de  propria tai  res  de  fiefs  ou 

•    seigneuries  et  de  parcelles  a  titre  de  co-pro- 

pri6taires  estd'environ IGO 

Sur  ce  nombre  il  y  a  ^  peu  pres  15  propri6- 

taires  poss6dant  de  100,000  arpents  en  elevant ; 

environ  100  propri6taires  de  fiefs  comprenant 

une  superficie  de  28,000  arpents  k  100,000,  et 
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quelque  chose  comrae  45  propri6taires  de  par- 

celles  cVune  superficie  moindre  que  28,000  ar- 

penl3,  prises  ensemble. 

Le  nombre  total  de  censitaires  est  de 71,751 

(Voyes  Appendice,  tableau  Ko.  3.) 

El  la  moyenne  de  la  quantit6  d'arpents  poss6- 

des  pjir  chaque  censitaire  de 90 

La  suj>cTficie  totale  en  arpents,  du  sol  tenu 

originaiTemerit  en  seigneurie,  est  de 12,822,503 

(Voir  Appendioe,  tableau  No.  1.) 

Le  nombre  d'arpents  en  fiefs  commufis  en  franc 
et  commun  soccage,  est  de 1,039,012 

(Voir  tableau  Na  2,  et  remarques.) 

La  superficie  en  arpents  des  fiefs  poss^des  par 

la  coiironne  estde 1,143,558 

(Voir  tableau  No.  a.) 

Le  chiflVe  de  la  superficie  en  arpents  des  fiefs 

In  habit5s,  estde 3,409,056 

(Voir  tableau  No.  2.) 

La  superficie  totale  des  seigneuries  habitues, 

moiiiB  cellesde  lacouronne,  est,en  arpents,  de  7,230,877 

La  propriety  conc6d6e  en  censive  et  occupSe, 

dans  toute  I'etendue  du  Bas-Canada,  couvre 

une  superficie,  en  arpents,  de 6,523,101 

Dont,  en  culture 3,154,802 

El  en  bois 3,368,299 

(Voir  tableau  No.  3.) 

Sur  le  chiffre  total  des  arpents  concfedfis  en 

censive,  la  couronne  poss^de  comme  pro- 

pri(^taire,  dominant  le  nombre,  en  arpents,  de  581,754 

Et  des  particuliers,  le  reste,  savoir 5,941,347 

Le  cliUFie  des  arpents  de  terre  non  occup6s 

dans  les  fiefs  de  la  couronne,  est  de  561,804 

(Voir  tableau  No.  3  et  remarques. ) 

Lc  nombre  des  arpents  de  terre  non  occup6s 
dans  los  seigneuries  dont  les  particuliers 
8ont  seigneurs,  estde 1,289,530 

(Voir  tableau  No.  3  et  remarqnei*) 

Le  grand  total,  au  maximum,  du  capital  dd 
par  tons  les  censitaires,  autres  que  ceux  de 
la  eouTDnne,  est,  en  n6gligeant  les  fractions, 
de £825,166 
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Ce  capital  est  repr6sent6  par  le  revenu  annael 
des  cens  et  rentes  an  maximam  de  2  sols 
par  arpent,  s'felevantA £24,765 

Et  le  revena  des  lods  et  ventes  4  2  sol  par  ar- 
pent, savoir... £24,755 

(Voir  Im  tabkaiiz  Na  7,  No.  8,  «t  No.  9  srec  mnarqiiM.) 

Les  mSmes  redevances  dues  par  les  censitaires 
de  la  Conronne  sont  de  £4,847,  repr6sentant 
nn  capital  &  commaer  de  £80,783 

Cette  valeur  totale  des  seigneuries  expIoit6es 
s'^accroit  des  items  suivants : — Valeur  totale 
desmoulins  431,232 

Valeur  des  fermes  et  domaines  priv6s,  soit  ...    312,000 

Valeur  k  venir  de  la  concession  ou  commuta- 
tion des  terres  encore  inoccup6es  qui  sera 
6tablie  plus  loin. 

(Yores  tableniz  Na  3  et Na  1,  tt xannqoM.) 

La  valeur  absolue  telle  qu'6tablie  des  Seigneuries  est  dimi- 
nu6e,  dans  la  vente,  par  Pobligation  oil  se  trouve  l'acqu6reur 
de  pi^er  le  Quint,  et  dans  la  valeur  productive  par  une  per- 
ception dijfficile  et  fractionn6e. 

Tons  les  renseignements  qui  pr^c^dent  seront  mis  k  profit 
plus  loin.  Je  passe  maintenant  k  I'examen  de  differents 
details  contenus  dans  les  projets  proposes  de  Commutation. 


VI. 

Tout  projet  de  commutation  comprend  trois  chones  priaci- 
pales:  1^  L'objet  de  la  commutation;  2^  Le  mode  d'exfecu- 
tion ;  3^  La  p6riode  d'amorlissement. 

Dans  la  dfitermination  des  droiis  sujets  k  la  commutation, 
il  parait  que  c'est  Popinion  gen6rale  que  deux  objets  seuls 
tombent  sous  Paction  d'un  rachat,  les  Cens  et  Rentes  pris 
comme  un  tout  et  les  Lods  et  Ventes.  Quant  a  la  banaliti,  il 
est  Evident  qu'elle  n'a  6t6  cre6e  que  dans  Pinl^rfit  du  censl- 
taire  et  que  Pobligation  faite  k  ce  dernier  par  la  loi  n'6tait 
constitute  que  dans  le  but  de  meitre  le  Seigneur  dans  la  posi- 
tion de  salisfaire  aux  besoins  de  la  colonic,  et  je  tiens  pour 
certain  que  Pabolition  de  la  banalit6  et  Petablissemenl  de  la 
concurrence,  si  concurrence  est  possible,  au»a  leflet  d'aug- 
menler  le  prix  de  mouture  et  de  Pelever  aux  taux  en  usage 
dans  le  Haut-Canada  et  les  Etals-Unis,  du  moias  pour  une 
partie  du  District  de  Montreal,  dans  les  local iies  ou  les  pou- 
voirs  d'eau  sont  rares.  Rela»ivement  au  Selgoeur,  il  ne  peut 
rien  perdre  par  'Paboraion  de  ce  d»'oJt,  pour  la  ralson  p«aliqoe 
bien  simple,  que  parlout  oil  des  moollns  pouvaient  ^i»e  places 
avec  avantage  pour  Pexploi'a»'on,  le  Seigneur  Pa  >a«t,  et  que 
les  endroits  oh  le  Seigneur  n'a  pas  coo>  ruit  de  moul'n  sont 
des  endroits  oh  des  moulins  auraient  une  bien  falble  chance 
de  devenir  productifs.     S'occuper  de  cet  objet  semit  embaras- 
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ser  en  pure  perte  une  mesnre  dont  la  simplicity  doit  6tre  le 
premier  m6rite. 

La  fixation  da  quantum  des  Cens  et  Rentes  a  rang§  sous  trois 
categories  le  nombre  des  personnes  qui  se  sont  occupies  de  la 
question.  La  premiere,  composee  d'un  certain  nombre  de  sei- 
gneurs qui  liennent  k  ne  rien  c6der  des  erapietations,  veut  que 
le  cens  et  la  rente  soient  pris  et  rendus  rachetabies  aux  termes 
des  contrats  de  concessions  sans  6gard  aux  circonsiances,  k  la 
nature  des  engagements,  aux  protestations  du  Pays,  ni  aux  dis- 
positions de  la  loi.  A  ceux  \k  j'ai  d6j4  r6pondu  et  le  Pays 
avant  moi  a  r^ponda.  La  seconde  catggorie  veut  61ever  la 
rente  si.  quatre  sous  Parpent  comme  matifere  de  compromis,  ad 
duritiam  cordis  ;  mais  comme  il  est  difficile  d'imposer  sur  la 
population  du  Pays  et  pour  des  raisons  de  ce  genre  un  imp6t 
que  ces  raisons  ne  peuvent  justifier,  on  all^gue  I'augmentation 
de  valeur  des  redevances  en  nature  et  la  diminution  de  valeur 
des  redevances  en  espfece ;  d'abord,  je  I'ai  deja  fenonc6,  si  Tun 
de  ces  arguments  valait  pour,  I'autre  vaudrait  d'un  poids  6gal 
conlre  la  proposition.  J'ajouterai  k  tout  ce  que  j'ai  dit  sur  ce 
sujet  que  le  cullivateur  censier,  comme  p^re  de  faraille  et 
comme  citoyen,  ne  doit  pas  accepter  un  su*t;ro)t  de  charges,  et 
permettre  qu'une  violation  flagrante  des  dispositions  d'une  loi 
precise,  demeure  triomphante  et  rfecompens^e  au  detriment  de 
sa  descendance,  et  laisser  voir  le  spectacle  de  propri^taires 
aux  m6mes  titres,  sous  Paction  des  mfemes  lois  recevoir.  Pun  le 
denier  16gal  de  commutation  et  Pautre  un  denier  usuraire, 
Jerespecte  Popinion  des  personnes,  d6sint6ress6es  dans  la  chose, 
qui  ont  avocasse  cetie  opinion  dans  le  but  d'en  finiret  sur  le 
principe,  que  pour  un  bon  nombre  de  censitaires  ce  serait  encore 
un  soulagement ;  mais  il  ra'est  impossible  d'adopter  celte  id6e, 
et  sous  aucon  pr§texte  je  ne  puis  dire  au  seigneur  et  au  censi- 
taire :  "  vous  qui  n*avez  droit  qu'a  deux  sols  vous  en  recevrer 
quatre,  et  vous  qui  ne  derez  que  deux  sols  au  plus,  vous  en 
payerez  n6anmoins  deux  autres!**  Parmi  les  personnes  qui 
veulent  Pex6cution  complete  de  la  loi  et  le  maintien  de  la  quo- 
tit6  des  CeuB  et  Rentes  au  maximum  de  deux  sols,  je  me  range 
done  dans  la  troisieme  categoric. 

Plosieurs  methode^  ont  6t6  propos§es  pour  €tablir  la  valeur 
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du  droit  casael  des  Lods  et  Ventes,  lesquelles  peuvent  se  r6 
duire  aux  trois  modes  saivans,  k  part  les  details,  savoir: 

1^.  Etablir  d'une  maDi^re  absolue,  qu'un  Lod  ou  la  dou- 
zi^me  partie  de  la  valenr  du  sol  Seigneurial,  sera  le  capital  a 
racheter  pour  commutation  du  droit  des  Lods  et  Ventes. 

2^.  Etablir  une  echelle  de  reduction  par  laquelle  il  serait  fix6^ 
proportionn^ment  a  la  valeur  des  heritages  qu'un  -j^^  ou  un  -^ 
de  telle  valeur  (ou  une  autre  proportion  sur  le  mfemeprincipe) 
serait  le  capital  de  rachat. 

3^.  D'etablir  la  valeur  r^elle  moyenne  du  produit  des  Lods 
et  Ventes,  et  capitaliser  ce  revenu  au  taux  de  six  par  cent,  pour 
obtenir  le  montant  k  commuer. 

Examinons  le  m6rite  intrins^que  de  chacun  de  ces  trois 
modes  d'6valuation  avant  d'en  venir  a  la  discussion  de  Pap- 
plication  en  pratique.     Pour  que  le  payment  d'on  douziSme 
de  la  valeur  totale  de  la  propri6t6  censifere,  fut  juste  pour  le 
censitaire,  il  faudrait  que  le  revenu  annuel  produit  par  les 
Lods  et   Ventes   fut   I'int6r6t  du  capital    ainsi    form6    du 
douzi^me  de  la  valeur  totale  des  terres,  et  que  la  propri6t6 
enli^re  avec  toute  sa  valeur,  changeat  de  main  lous  les   17 
ans.     Cette  demi^re  condition  est  6videmment  impossible, 
et    P6nonc6    en    est    tout    simplement    absurde,    pour  qui- 
conque  s'est  le  moins  du  moode  occupy  d'6conomie  publique> 
et  le  devient  de  suite,  pour  Pobservateur  dou6  d'une  intelli- 
gence ordinaire  qui,  jetant  les  yeux  autour  de  lui,  r6fl6cbit 
sur  les  changements  qui  arrivent  dans    la    propri6t6.      Un 
pareil  d6m6nagement,  s'il  6tait  possible,  serait  pour  la  so- 
ci6t6  qui  y  serait  soumise,  pire  que  la  guerre,  Pincendie  ou  la 
peste :  Je  r^f^re  k  ce  sujet  aux  tableaux  No.  7,  8  et  9,  et  aux 
calculs  qui  les  suivent ;  pour  mettre  cette  proposition  en  Evi- 
dence, et  la  rendre  plus  claire,  r6duisons  la  en  chifFres.     Le 
chiffire  total  des  terres  conc6d6e8,  est  en  arpents  de  6,523,101 ; 
la  moindre  valeur  qu'on  puisse  donner  en  moyenne  a  la  pro- 
pri6t6  est  de  £2  10s.  par  arpent,  61evant  la  valeur  au  chiffie 
de  £16,307,752,  dont  le  douzifeme  est  de  £1,358,979,  qui,  d*a- 
pr^s  le  mode  d'Evaluation  en  question,  serait  )e  capital  repr6- 
sent6  par  les  Lods  et  Ventes.    Sur  ce  principe,  une  Seigneurie 
de  neuf  Lieues  en  superficie,  vaudrait  par  le  seul  droit  des 
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Lods  et  Yentes,  la  somme  ronde  de  £1S,S00,  ce  qui  est  pr^s  de 
la  valenr  r6elle  totale  de  la  plupart  des  seigneuries  de  cette 
£tendae,  y  compris  les  cens  et  rentes,  Lods  et  Ventes,  domaines 
priv68  et  moulins. 

Le  second  mode  propos6  pour6tablirla  qnotit6  des  droits  de 
lods  et  ventes  en  capital  rachetable  d'apr^s  une  6chelle  de  pro- 
portion, doit  6tre  admis  comme  correct,  en  principe  abstrait,  k  la 
condition  toutefois  qu'il  repose  quant  au  quantum,  sur  la 
valeur  r6elle  de  tel  capital.  Ce  mode  propos6  d'abord  par 
I'honorable  Jnge  Reid,  en  1843,  puis  par  Phonorable  Badgley, 
en  1851,  est  fond6  sur  le  principe  que  les  propri6t6s  fonciferes 
changent  de  mains  dans  une  moyenne  de  temps  qui  varie  avec 
la  valeuT  sfiparfie  des  bien-fonds,  en  d^autres  termes  sur  le  fait 
que  la  petite  propri6t6  et  la  proprifetfe  de  pen  de  valeur  fournit 
plus  au  revenu  casuel  des  lods  et  ventes  que  lariche  propri6t6. 
M.  le  Juge  Reid  proposait,  en  contradiction  avec  ce  fait,  mais 
d'accord  avec  le  principe  hnmanitaire  de  Pimp5t  progressif, 
une  prc^ression  croissante  avec  la  valeur  des  bien-fonds,  et  M. 
Badgley  une  progression  d6croissante  fondfee  sur  le  fait  ci- 
dessus  6nonc6.  Les  limites  de  Papportionnement  dans  le  pro- 
jet  de  M.  Reid  variaient  entre  le  dixi^me  et  le  seizi^me  de 
la  valeur  rfielle  de  la  propri6t6,  et  dans  le  projet  de  M.  Badgley 
entre  le  huitifeme  et  le  dixi^me.  Quelque  soit  le  m6rite  de 
cemode,  en  dehors  des  chiffres  fixfes,  comme  malifere  de  calcul 
et  d^apprftciation,  il  est  d'une  application  trop  difficile  pour 
jamais  fetre  adopts  d'une  manifere  gfenferale  en  pmtique,  dans 
un  Pays  nouveau  et  par  une  population  accoutum6e  k  la  con- 
tribution volontaire  et  h  la  repartition  fegale  du  travail  sans 
6gard  k  la  richesse  des  individus  ou  k  P6tendue  des  obliga- 
tions ;  la  vie  de  famille  et  de  colon  est  encore  trop  dans  nos 
moBUTs,  pour  introduire  subitement  et  dans  le  rfeglement  d'une 
pareille  question  Papplication  des  grands  th6orfemes  de  Pfeco- 
nomie  publique  modeme. 

Etablir  la  valeur  r§elle  annuelle  d6termin6e  du  produit  des 
lods  et  ventes  est  done  le  seul  mode  qui  reste.  Tout  le  monde 
paratt  maintenant  s'accorder  sur  ce  principe  k  adopter,  les  dif- 
ftrences  d'opinion  ne  roulent  que  sur  le  moyen  a  prendre  pour 
arriver  a  la  connaissance  de  cette  valeur.     Les  uns  veulent 


36  ^ 

procdder  d'une  manifere  rigoureuse  comme  on  prooede  devant 
une  Gour  de  Justice  en  mati^re  de  litige,  et  sur  la  supposi- 
tion que  Pobjet  est  ind6termin6.  Les  aulres  preteudent  qu'il 
vaut  mieux  regler  la  question  par  compromis  en  preimnt  la 
Legislature  du  Pays  comme  amiable  compositeur  et  arbitre 
cntre  les  parties. 

Avant  de  proceder  k  I'examen  de  ces  deux  opinions  je  dois 
remarquer,  que  Popposition  au  r6glement  de  la  question  par 
les  autorit^s  legislatives  sans  intervention  directe  des  par- 
ties, ne  vient  que  d'un  trfes  petit  nombre  de  Seigneurs,  et  que 
telle  opposition  n'est  pas  chose  k  ^tonner ;  Phumanit6  n'a  pas 
fait  un  pas  dans  la  voie  du  progr^  qui  n'ait  et6  embarrass^ 
par  Popposition  du  privilege  ou  des  pr§jug6s ;  et  telle  opposi- 
tion ne  vient  pas  toujours  de  16sion  r6elle  des  intferfets  prives, 
mais  plus  souvent,  de  la  crainte  produite  par  Pignorance  ou  de 
la  paresse,  fruit  de  Pinaction.  Dans  le  cas  present,  il  y  a  tels 
Seigneurs  qui  s^opposeront  k  tout  esp^ce  de  r§glement  et  qui 
p6cuniairement  ont  tout  a  gagner  dans  un  changement  quel- 
qu'il  soit. 

La  procedure  rigoureuse  dont  je  viens  de  parler  oomporte  de ' 
la  part  du  seigneur,  preuve  de  P6tendue  de  ses  droits ;  de  la 
part  du  censitaire,  prise  en  consideration  du  temoignage  et 
.preuve  contradictoire  au  cas  de  difii^rence  d'opinion,  et  de  la 
part  de  Pautorite  audition,  et  decision,  comprenant  Papportion- 
nement  disfributif  du  montant  des  obligations  de  chacun, 

Le  seul  moyen  d'etablir  d'aprfes  ce  syslfeme  le  montant  du 
revenu  des  lods  et  ventes,  et  de  Petablir  de  mani^re  &  fixer  une 
moyenne  equitable  est  celui  de  forcer  le  seigneur,  au  terme  de 
ses  obligations,  a  donner  aveu  et  d6nombrement  pour  une  pg- 
riode  disons,  comme  la  convention  de  Montreal,  de  dix  annees. 
Cet  aveu  et  denombrement  n'est  rien  autre  chose  que  le  releve 
et  la  compilation  exacte  des  livres  du  seigneur. 

II  n'est  pas  etonnant  que  les  seigneurs  aient  objection  a  cet 
aveu  et  denombrement,  car  il  est  evident  que  pourchacune  des 
eeigneuries  babitees  c'est  une  depense  moyenne  de  cent  et 
quelques  louis,  ce  qu'admettra  tout  homme  d 'affaire  qui  son- 
gera,  que  pour  effectuer  le  denombrement  dans  tons  ses  details, 
il  faudra  relever  minutieusement  des  livres  de  qualre  k  cinq 
cents  entrees  tenus  pendant  une  periode  de  dix  ans;  c'est 
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imposer  sur  lea  seignecurs,  comme  classe,  une  taxe  d'environ 
£20,000,  et  faire  payer  aux  propri^taires  f6odaux  qui  n^ont  pas 
d6rog6  et  ne  s'opposent  pas  k  un  r^glement,  des  frais  resultant 
de  PoppositioQ  d'un  petit  nombre  d'entre  eux.  Outre  la  d6- 
pense  d'argent  qu'entralnerait  pour  le  seigneur  ce  d^nombre- 
ment,  il  y  aurait  depense  oonsid^rabie  de  temps  dans  le  r6- 
glement  final  de  la  questioa. 

Je  suppose  maintenant  cet  6tat  fourni  de  la  part  du  seigneur ; 
on  ne  peut  Padmettre  conime  preuve  sans  donner  au  censi- 
taire  le  temps  d'en  constater  ^exactitude  et  de  contester  le  cas 
Sch6ant.  Cela  fait,  tout  n'est  pas  dit,  il  faut  qu'une  autorit6 
quelconque  prenne  en  main  ces  preuves,  decide  de  leur  credi- 
bility respective  et  finalement  gtablisse  la  valeur  des  biena- 
fonds  pour  r^partir  sur  chaque  h6ritage  la  valeur  des  rede- 
vances  ainsi  d6termine6s.  Si,  faisant  son  profit  de  Pexp^rience 
acquise  sur  ce  mode  de  r^glement  par  Expertises  et  Commis- 
sions, on  songe  aux  d§penses  6normes,  aux  delais  sans  fin,  aux 
luttes  continuelles  d'int^rdts  quUl  cr^e,  entretient  et  perp6tue, 
on  ne  peut  arriver  k  une  autre  conclusion  que  de  declarer  un 
pareil  moyen  de  toute  impossibilite. 

Reste  done  k  adopter  la  forme  du  compromis;  et  disons 
d'abord,  qu^une  mesure  de  cette  importance  doit  gtre  d^battue 
de  bonne  foi,  et  qu'ii  ne  faut  pas  apporter  dans  la  discussion 
les  arguments  miticuleux  d'un  procureur  aux  abois.  La  ques- 
tion n*est  pas  nouvelle,  il  n'y  a  rien  de  myst^rieux  dans  la 
chose,  le  pays  n'est  pas  assez  vaste  pour  qu'on  s'y  pcrde,  et 
Qous  {>oss6dons  assez  de  renseignemonts  pour  permettre  d'^ta- 
blir  k  priori  une  moyenne  ou  un  maximum  de  ce  que  sont  les 
revenus  des  Seigneuries.  11  est  de  fait  qti'k  mesure  qu'on 
avance  dans  l'6tude  de  la  question,  les  difficultds  s'6vaporent 
et  on  s'apper^oit  qu'en  simplifiant  et  g^n^ralisant  on  arrive 
petit  k  petit  et  sans  efibrt  k  un  r6sultat  qu'il  6tait  impossible 
de  pr6voir  et  difficile  d'esp6rer  dans  les  commencements. 
Comme  la  forme  d'un  compromis  est  celle  que  j'adopte  pour 
r6gler  les  droits  casuels,  je  reviendrai  sur  le  sujet.  Je  passe 
k  Pexamen  des  syst^mes  proposes  pour  effectuer  le  rachat. 

Je  ne  vols  que  deux  m6thodes,  celle  qui  caract6rise  le  pro- 
jet  de  la  Convention  de  Montreal  et  celle  dont  le  projet  de  M, 
Archambault  est  le  type. 
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Avant  de  procSder  k  Texamen  des  details  da  projet  de 
Commutation  de  la  Convention  de  Montreal,  je  tiens  a  faon- 
nenr  pour  moi  de  constater  le  fait  que  le  r6sultat  des  travaux 
remarquables  de  cette  Convention,  sur  le  point  capital,  est  en 
parfait  accord  avec  la  b&se  du  projet  que  je  vais  incessam- 
ment  soumettre,  savoir:  Qu'il  est  raisonnabie,  quMl  est  juste 
de  dire,  que  les  int6r6ts  du  capital  Seigneurial  6tant  servis  k 
part  par  le  Gensitaire  pendant  25  ans,  le  paiement  de  Pannuit§ 
d'amortissement  doit  fetre  fait  par  la  80ci6t6  (reprfisenlfie  par  le 
Gouvernement)  au  profit  de  laquelle  a  lieu  la  Commutation ; 
sur  le  principe  que  la  capitalisation  du  droit  casuel  des  lods  et 
ventes  rend  obligatoire  pour  le  Censitaire  le  paiement  d'une 
redevance  qui  aujourd'hui  est  pour  lui  facultative. 

Pour  opgrer  le  rachat,  le  projet  sous  discussion  propose 
remission  de  debentures  Provinciales.  Cette  operation  finan- 
cifere  est  irr6prochable  lorsqu'il  s'agit  de  contracter  un  nouvel 
engagement,  d'op6rer  une  n^gociation  k  neuf,  ou  lorsqu'on  a 
d,  traiter  avec  des  institutions  banqui^res  en  position  de  jug 
de  la  valeur  des  effets  qu'on  leur  ofire ;  mais  elle  est  inadmis- 
sible lorsqu'il  s'agit  de  r6gler  avec  une  foule  de  particuliers 
des  droits  clalrs  et  liquides  qui  sont  leur  propri6t£,  parceque 
ces  debentures  ne  sont  rien  autre  chose  sur  le  march6  mon6- 
taire  qu'un  efFet  qui  le  plus  souvent  perd  sur  sa  valeur  nomi- 
nale,  en  un  mot  ce  n'est  pas  une  valeur  fixe,  Dans  le  cas  pre- 
sent, vous  ne  pouvez  forcer  les  Seigneurs  k  accepter  ces  deben- 
tures sans  leur  garantir,  dans  P6ventualit6  de  n^gociations, 
qu'ils  pourront  en  tout  temps  obtenir  valeur  entifere.  Or,  je  le 
demande,  quelle  serait  I'effet  d'une  pareille  garantie,  si  ce  n'est 
de  livrer  le  Pays  k  la  fraude  et  k  Pagiotage  ;  et  nous  donnet 
en  petit  une  6poque  semblable  k  celle  qui  a  pr6ced6  en  Angle- 
terre  le  d6tr6nement  dans  I'opinion  publique,  du  roi  des  che- 
mins  de  fer,  M.  Hudson,  lequel  ^v^nement  faisait  dire  k  un 
6crivain  de  V  Illustrated  London  NewSy  ^^  Mr.  Htidson  is  neither 
better  nor  worse  than  the  morality  of  1845."  "  M.  Hudson  n'est 
ni  meilleur  ni  pire  que  la  morale  de  1845.''  En  outre,  il  y  a 
une  autre  raison  centre  Padoption  de  ce  systfeme,  la  m6me  qui 
faisait  rejeter  par  la  Legislature  de  la  demi^re  Session  Pappli- 
cation  de  la  Compagnie  du  Chemin  de  Fer  du  Nord  ^ur  la 
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garantle  provinciale,  savoir :  que  nos  engagements  envers  les 
cr6ancier8  de  la  Province  nous  lient  k  ne  contracter  aucune 
obligation  dj  ce  genre,  et  sous  les  circonstances  il  n'y  a  pas  de 
possibility  d*obtenir  du  Gouvemement  et  de  la  Legislature 
cette  demande,  fut-elle  raisonnable  en  elle-mfeme.  La  Legis- 
lature pent  bien  s'engager  k  prendre  chaque  ann^e  du  revenu 
consolid6  qui  s'^lfeve  maintenant  k  un  million,  une  certaine 
somme,  sur  ce  qui  reste  apr^s  avoir  pris  les  d^penses  g^nerales, 
les  int^rets  de  notre  dette  et  l'annui:6  de  notre  fond  d'amortis- 
sement ;  mais  ne  pent  pas  pour  le  present  contracter  des  obli- 
gations d'un  autre  genre.  On  pent  r^pondre  k  cet,  argument 
que  le  credit  de  la  Province  pourrait  ne  pas  6tre  engage  en  ne 
faisant  de  ces  debentures  que  des  debentures  municipeJes,  mais 
dans  cette  conjondure  on  pourrait  de  suite,  compter  sur  une 
chAte  au-dessous  du  pair. 

L'emission  de  debentures  aurait,  en  outre,  pour  efTet  de  faire 
encourir  k  la  population  du  pays  les  frais  6normes  des  evalua- 
tions et  des  repartitions,  et  I'obliger  k  payer  les  depenses  d'une 
perception  k  laquelle  le  Seigneur  est  oblige  comme  tout  autre 
proprietaire,  et  plus  qu'un  autre  proprietaire  parce  que  la  ges- 
tion  lui  est  d6volue  par  Pesprit  mfime  de  la  tenure  qui  fait  son 
titre.  On  salt,  d'ailleurs,  que  la  perception  qui  se  fait  pour  le 
compte  du  public  est  plus  codteuse  que  celle  qui  se  fait  pour 
le  compte  des  individus ;  les  memes  objections  que  j'ai  faites 
au  systeme  des  expertises  et  des  commissions  sont  toutes  appli- 
cables  k  ce  mode  de  perception,  qui  n'est  nuUement  necessaire. 
C'est  justement  la  raison  qui  a  fait  que  la  minorite  de  la  Con- 
vention de  Montreal  a  vote  contre  le  projet  adopte  par  la  majo- 
rite,  et  qui  a  engage  M.  Archambault  k  publier  son  projet  qui 
laisse  au  Seigneur  k  percevoir  directement,  comme  il  le  fait 
aujourd'hui,  le  mdntant  annuel  des  redevances.  Disons  que 
la  perception  faite  par  les  Municipalites,  comme  propose  par  la 
Convention  de  Montreal,  y  compris  les  pertes,  cofitera  vingt 
pour  cent,  il  est  evident  que  le  prix  de  la  Commutation  etant, 
en  chiffre  ronds,  de  £900,000,  les  censitaires  paieront  aux  sei- 
gneurs £900,000  si  ceux-ci  per9oivent  directement,  landis  que 
ces  memes  censitaires  paieront,  £1,080,000  par  le  mode  pro- 
pose par  la  Convention  de  Montred, 
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Pour  ce  qui  est  de  la  p^riode  de  commutation,  il  ne  parait 
pas  exister  de  grandes  diff<§rence8  d'opinion,  et  on  s'est  gen§- 
ralement  arret6  sur  la  p^riode  de  25  ans  oomme  propre  a  con- 
cilier  tous  les  int6r6ts:  un  espace  de  temps  beaucoup  plus 
court  mettrait  le  censitaiie  et  le  Gouvernement  h  la  g6ne,  et  un 
espace  beaucoup  plus  long  serait  de  nature  k  faire  du  denier 
d'amortissement  ime  fraction  irop  minime  du  capital  pour  le 
seigneur. 

J'ai  examine  avec  attention  les  nombreux  projets  de  r6gle- 
ment  de  la  qilestion  seigneuriale,  ceux  qui  sont  faits  au  point 
de  vue  d'une  loi  d6claratoire,  et  ceux  qui  ont  trait  a  la  commu- 
tation immediate.  Tous  ces  travaux  ont  servi  k  developper  la 
question  en  la  presentant  sous  toutes  ses  faces  et  dans  tous  ses 
rapports.  De  l'6tude  de  tous  ces  documents  les  trois  proposi- 
tions suivantes  ressortent  pour  moi :  lo.  Qu'il  n'y  a  plus  moyen 
de  reculer  devant  une  commutation  immediate ;  2o.  Que  tout 
projet  de  commutation  pour  6tre  bon  doit  repousser  le  syst^me 
de  rindividualisation  et  proc6der  en  g6n6ralis€Lnt ;  So.  Que  le 
mode  de  procedure  par  commissions,  expertises  et  repartitions 
est  le  plus  co(^teux  pour  tous,  le  plus  longet  le  plus  contentieux. 

Au  point  oil  en  est  rendu  Pagitation  anti-seigneuriale,  toute 
mesure  qui  ne  d6cT6tera  pas  une  commutation  immolate  sur 
des  bases  fequitables,  ne  servira  qu'a  reculer  la  question  sans  la 
r^soudre  et  a  tenir  le  Pays  dans  la  fermentation,  en  donnant 
aux  censitaires  des  esp^rances  qui  ne  soat  pas  realisables  et 
qui  souvent  sont  une  injustice  en  soiet  en  excitant  I'appetitde 
certains  seigneurs  qui  veuleut  sp6culer  sur  les  difficult6s  etles 
retards.  II  est  de  fait,  par  exemple,  que  le  Bill  de  la  derniere 
session  qui,  heureusement  n'est  pas  loi,  contenant  une  clause 
qui  elfeve  le  maximum  de  la  rente  k  qualre  sols,  a  rendu  &pre3 
a  la  curee  des  seigneurs,  qui  jusqu'ici  s'^taient  tenu  dans  les 
Umites  de  la  loi  et  qui  ont  pris  avantage  de  cette  d6claration 
pour  Clever  le  taux  des  rentes  dans  les  nouvelles  concessions. 

II  est  clair  que  des  idSes  de  perfectionnements  d'un  projet 
de  commutation  doivent  tendre  vers  la  simplification  des  d6- 
tails.  On  ne  parviendra  jamais  a  embrasser  tous  les  cas  par- 
ticuliers,  et  si  chacun  veut  faire  entrer  dans  la  loi  les  petites 
exigences  des  indivldus  et  des  localit6s  on  pr^voir  k  tous  les 
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cas  particuliers  on  n'arrivera  jamais  k  autre  chose  qu'd  la  con- 
fusion. 

Qu'on  doive  s'eflforcer  de  meltre  de  c6t§  tons  les  frais  inci- 
dents d'expertises  et  de  repartitions,  est  une  chose  que  lout  le 
inonde  admettra.  L'exp6rience  de  tons  les  pays  demonlre 
cette  proposition.  En  Angleterre,  lorsqu'il  s'est  agi  de  regler 
Pindemnit6  pour  expropriation  dans  les  questions  de  chemins 
de  fer,  les  compagnies  dirigees  par  les  fiommes  les  plus  6mi- 
nents  en  affaires  ont  consent!  a  toutes  sortes  de  sacrifices  plutot 
que  d'avoir  recours  k  Parbitrage,  et,  en  Canada,  chaque  fois 
que  le  Gouyemement  ou  les  compagnies  ont  eu  recours  a  des 
arbitres,  le  resultat  a  fait  voir  que  le  vieil  adage  fran9ais  est 
toujours  vrai,  et  que  "Ic  plus  mauvais  arrangement  vaut 
"  mieux  que  le  meilleur  procfes." 

II  est  une  chose  qu'il  importe  de  ne  point  perdre  de  vue  dans 
la  question,  je  veux  parler  de  Peffet  que  doit  avoir  la  commu- 
tation sur  les  privileges  des  tiers ;  tons  les  cr6anciers  h ypoihS- 
caires  des  censitaires  ont  un  droit  incontestable  a  exiger  qu'on 
ne  change  pas  outre  mesure  la  position  que  la  loi  leur  garan- 
tissait  vis-4-vis  de  leurs  d6biteurs;  car  il  est  6vident  que  si 
Pon  chargeait  la  propri6te  du  paiement  d'un  capital  privil6gi6 
au  lieu  et  place  d'une  rente  annuelle  immuable  de  sa  nature, 
on  mettrait  au  n^ant  les  garanties  actuelles  d'un  grand  nombre 
de  cr6anciers ;  car  il  ne  faut  pas  oublier  que,  dans  Porganisa- 
tion  des  soci6t§s,  les  lois  qui  r6gissent  le  capital  ne  sont  pas 
en  parfaite  concordance  avec  les  lois  naturelles  du  travail,  et 
que  dans  Pexploitation  agricole  surtout,  tel  individu  pourrait 
payer  tous  les  ans  de  sa  vie  une  rente  de  six  louis,  qui  peul-6tre 
ne  sera  jamais  capable  d'op6rer  le  remboursement  du  capital 
de  cent  louis  que  repr6sente  cette  rente  k  notre  taux  d'int6r6t. 
C'est  sur  ce  principe  et  sur  celui  que  j'ai  dfeja  6nonc6,  relati- 
vement  k  la  capitalisation  des  lods  et  ventes,  comme  sur  le 
fait  que  la  commutation  a  lieu  dans  un  but  d'intferfit  public, 
que  j'etablis  que  P6tat  doit  intervenir  et  en  stricte  justice  con- 
tribuer,  pour  une  part  quelconque,  aux  deniers  de  commuta- 
tion. 

J'ai  donn6  de  suite  au  plan  suivant  de  commutation  la  forme 
d'un  Projet  de  Loi  que  je  ferai  suivre  des  commentaires  propres 
k  Pexpliquer, 


PROJET 

d'uh 

ACTE  BE  COMMUTATION 

DKOITS  SEIGNEURIAUX. 


VII. 

PR&AMBULE. 

I.  ConsidSrant  que  la  tenure  f§odale  n'avait  6t6  institute  en 
Canada  que  dans  le  but  de  faciliter  P6tablissement  du  pays,  et 
attendu  que  le  maintien  de  ce  mode  de  colonisation  a  cess6 
d'felre  n6cessaire  et  de  fonctionner  dans  Pintfirfit  du  peuple  de 
cette  province,  il  devient  urgent,  aux  fins  dMnt6r6t  public,  de 
d§cr§ter  ^abolition  complete  de  la  tenure  seigneuriale ;  a  ces 
causes,  il  est  8tatu6. 

KXPROPRIATION. 

IL  Que  du  moment  de  la  passation  de  la  pr^sente  loi  la 
tenure  f6odale  et  seigneuriale  sera  abolie  avec  tons  les  droits 
honorifiques  et  lucratifs  qu'elle  cr6e  en  faveur  ou  centre  aucune 
classe  des  citoyens  de  cette  province,  ou  en  faveur  de  la  cou- 
ronne  representee  par  le  gouvernement  du  Canada,  et  toutes 
terres  sujettes  k  la  censive  tomberont  sous  Paction  du  regime 
allodial. 

III.  Que  tous  les  edits,  arrdts,  ordonnances,  actes,  coutumes, 
conventions  et  stipulations  relatifs  k  la  tenure  en  fiefs  et  sei« 
gneurie  cesseront  da  moment  de  la  passation  du  present  acte 
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d'avoir  force  ct  effet  dans  cette  province,  et  sont  abolis  et  rap 
pel6s. 

IV.  Que  les  proprietaires  censiers  sont  par  le  present  acle 
releves  pour  I'avenir  de  toufes  obligations  vis-a-vis  le  proprifi- 
tairp  dominant,  et  toutes  les  terres  non  concedces  dans  Peten- 
due  des  fiefs  ou  seigneuries  sont  dfes  ce  jour  r^unies  au  domaine 
de  la  couronne. 

INDEMNITY. 

V.  Que  Pexpropriation  d6cret§e  comme  ci-dessus  aux  fins 
exprimSes  se  fera,  pour  les  terres  concedees  aux  conditions 
suivantes  d'indemnile  en  faveur  des  propri6taires  de  fiefs  et 
seigneuries  ainsi  expropries : 

1^.  Qu'ils  recevront  de  chacua  des  concessionnaires,  relevant 
de  leurs  censives  au  jour  de  la  passation  du  present  acle  la 
mfime  sornme  aunuelle  qu'ils  recevaient  avant  pour  cens  et 
rentes  jusqu'i  concurrence  d'un  maximum  de  deux  sols  cou- 
rant  par  arpent  en  superficie ;  les  seules  rentes  non  slipulees 
en  espfece,  convertibles  en  argent,  6tant  le  bl6  6valu6  a  cinq 
chelins  le  minot,  et  les  chapons  (poulets)  fevaluees  a  vingt 
sous  la  pi^ce : 

2^.  Qu'il  leur  sera  paye  annuellement  par  chaque  tel  con- 
cessionnaire,  une  somme  additionnelle  de  deux  sols  courant 
par  arpent,  en  superficie  de  terre,  comme  6tant  Pinierfet  du 
capital  repr6sent6  par  les  Lods  et  Ventes:  Lesquelles  rede- 
vances,  au  maximum  collectif  de  quatre  sols  par  arpent  leur 
seront  pay6es  }>endant  vingt-cinq  ann6es  cons6cutives  et  cesse- 
ront  d'etre  dues  k  Pexpiration  de  cette  p6riode. 

3^.  Qu'ils  auront  droit  de  recevoir  du  Gkmvemement  de  cette 
Province  pendant  vingt-cinq  ans,  une  somme  annuelle  de  deux 
sous  i>ar  chaque  arpent  superficiel  de  terre  conc6d^  en  Cen- 
sive,  et  soumis  aux  redevances  ci-dessus,  comme  6iant  k  Ja 
foiune  annuite  d'amortissement  du  Capital  Seigneuria),  et  une 
indemnil§  k  toutes  fins. 

4^  Que  les  Proprifetaires  d'Arriere-fiefs,  k  Pexception  de  la 
Cooronne,  recevront  annuellement  k  titre  de  dominant,  du  pro- 
pri6taire  relevant,  une  somme  6gale  a  la  cinqui^me  partie  de 
deux  sols  par  arpent  superficiel  de  terre  dans  P6tendue  de  tels 
fiefs,  et  cela  pendant  vingt-cinq  ans  seulement. 
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VI.  Que  les  Propri6taires  de  fiefs  et  Seigneuries  recevront 
du  Gouvemement,  comrae  denier  d'exproprialionde  lours  terres 
ineultes  et  non  cone6dees,  les  sommes  designees  ci-apr^s  d  V 
prfes  I'echelle  suivanle,  savoir :  5  sols  courant  par  arpent  super- 
ficiel  pour  les  terres  non  conc6d£es  situees  dans  les  Seigneu^ 
ries  aux  trois  quarts  concedees ;  4  sols  par  chaque  arpent  super- 
ficiel  de  terres  ncm  concedees,  situees  dans  les  Seigneuries  au 
moins  4  demi  concedfees;  S  sols  pour  chaque  arpent  su- 
perficiel  de  terres  non  concedees  situees  dans  les  Seigneu- 
ries au  moins  au  quart  concedees;  2  sols  par  chaque  arpent 
superficiel  de  terres  non  concedees  situees  dans  toutes  les 
autres  Seigneuries,  k  I'exception  des  Seigneuries  de  I'lle  d'An- 
ticosii,  et  do'  Mingan  ou  Terre-Ferme ;  toutes  lesquelles 
sommes  leur  seront  pay6s  annuellement,  pendant  la  periode 
de  dix  ann6es,  h  dater  de  la  passalion  du  present  acte,  i  I'ex- 
piration  de  laquelle  pferiode,  le  payment  ainsifait.  seraparfait. 
Et  que  les  proprietaires  des  Seigneuries  d'Anticosii  et  de 
Terre-Ferme,  recevront  annuellement  du  Gouvernement  la 
somme  de  quatre  Louis  courant,  par  chaque  lieue  superficielle 
de  terre&  situees  dans  les  dites  Seigoeuries,  et  cela  pendant  la 
p6riode  aussi  de  dix  annfees 

VII.  Que  tons  les  Propri6taires  de  Fiefs  et  Seigneuries  en 
titre  et  possession,  au  moment  de  la  passation  du  present  acte, 
conserveront  comme  leurpropriete  exclusive,  les  domaines  par 
eux  possed6s,  occupes  et  exploit^s  de  bonne  foi.  et  les  mou- 
lins  par  eux  feriges  avec  les  pou voirs  d'eau  qui  les  font  mouvoir. 

VIII.  Que  les  Seigneurs  ou  proprifitaires  dominants  de  pro- 
pri6tes  siluees  dans  la  limite  des  villes  et  villages  incorporfis, 
recevront  annuellement  de  Ijt  Corporation  de  ces  villes  et  vjl- 
lages;  pendant  la  pferiode  de  vingl-cinq  ans  une  somme  6gaJe 
au  revenu  que  leur  donnait  telle  mouvance  ou  censive  au  taux 
moyen  de  dix  annees  de  revenu  et  en  sus  un  et  deux  tiei-s  par 
cent  du  capital  represents  par  ce  revenu  moyen,  6tantPannuit6 
des'ine  k  feteindre  ce  capital  dans  la  p6riode  mentionnee  de 
vingi-cinq  ann6es. 


46 


MISE   EN  OPERATION. 


IX.  Que  dans  les  six  mois  qui  suivront  imm^diatement  la 
sanction  du  present  acte,  tout  proprifetaire  censier  d'une  propri- 
6t6  Rilu6e  en  dehors  des  villes  et  villages  incorporfes,  sera  tena 
de  fournir  au  propri6taire  ffiodal  dont  il  relevait  en  lui  dSlivrant 
ou  k  un  agent,  au  domicile  que  se  choisira  tel  Seigneur  dans 
P6tendue  de  telle  ci-devant  censive,  un  instrument  en  la  forme 
de  la  c§dule  A  ci-annex6e.  Et  tout  proprifetaire  d'arrifere-fief 
dont  le  Seigneur  dominant  n'est  pas  la  Couronne,  fournira  k  tel 
propri6taire  dominant  un  instrument  dans  la  forme  de  la  c6dule 
B.  Lesquels  instruments  constitueront  une  dette  hypoth§caire, 
portant  privilege  de  bailleur  de  fond  antfirieur  k  toute  hypo- 
Ihfeque  conseptie  mfime  avant  la  passation  du  present  acte, 
le  transfer!  de  la  propri§t§  liWranttoutefois  le  bailleur  de  toute 
obligation  personnelle.  Et  le  porteur  de  tels  instruments  ainsi 
consentis  en  sa  faveur,  sera  tenu  de  les  d^poser  au  Bureau 
d^Enregistrement  de  la  locality  mentionnee,  et  le  R6gistrateur 
de  tel  Bureau  enr^gistrera  les  dits  instruments  dans  un  livre 
sp6cial  qui  sera  intitul6  "  Rfigistre  de  Commutation,"  en  la 
mani^re  et  forme  en  usage  pour  servir  k  toutes  fins  et  inscrira 
sur  le  dos  du  dit  instrument  un  certificat  en  la  forme  de  la 
c6dule  C  annex6e,  et  tel  r^gistrateur  aura  le  droit  d'exiger  du 
Receveur  G6n6ral  de  la  Province  qui  est  autoris6  k  payer  la 
somme  de  trente  sols  courant  pour  chaque  tel  enr6gistrement  y 
compris  le  certificat. 

X.  Le  Receveur  G6n6ral  de  la  Province  sera  tenu  de  payer 
chaque  ann6e  comme  pourvu  par  les  clauses  V  et  VI  aux 
ci-devant  proprifetaires  de  Seigneuries  :  1^  La  son^me  de  deux 
sols  par  chaque  arpent  en  superficie  de  terre  mentionn6  dans 
les  instruments  consentis  sous  la  forme  de  la  c§dule  A,  sur 
production  de  tels  instruments  portant  certificat  d'enregistre- 
ment ;  2^  Les  sommes  respectives  fix§s  dans  Tfichelle  conte- 
nue  dans  la  clause  ci-devant  sixifime  pour  chaque  arpent  de 
terre  non  conc6d6e,  sur  preuve  ofierte  au  Receveur  G6n6ral  de 
la  quantit6  d'arpents  non-concedes  et  de  leur  situation,  et  au  cas 
de  refus  de  la  part  du  Receveur  G6n6ral  de  recevoir  telle 
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preuve ;  sur  preuve  faite  a  la  satisfaction  de  deux  Juges  de  la 
Cour  Sup6rieure  et  certificat  de  tels  Juges. 

XI.  Que  la  corporation  de  tonte  viile  ou  de  tout  village  in* 
corpore  devra  r^partir  et  pr61ever  d'aprfes  le  r61e  des  cotisations. 
sur  toutes  les  propri6tes  soumises  k  leur  jurisdiction  et  relevant 
de  censive  au  moment  de  la  passation  du  present  acte,  la 
somme  qui  sera  fetablie  en  vertu  de  la  clause  VIII,  sur  preuve 
faite  k  la  dite  Corporation  ou  devant  deux  juges  de  la  cour 
sapferieure,  et  telle  sorame  sera  pay6e  annuellement  par  les 
Corporations  susdites  aux  propri^taires  seigneuriaux  qui  y 
auront  droit  en  vertu  de  la  clause  pr6cit6e. 

DISPOSmONS   g^n£ralx8. 

XII.  lo.  Les  crfeanciers  hypothfecaires  des  seignems  pour- 
ront,  en  vertu  d'hypolhfeques  anterieures  a  la  passation  du  pre- 
sent acte,  ^tre  subroges,  absolument  comme  dans  les  cas  ana- 
logues en  vertu  des  lois  ordinaires  qui  s'appliqueront  aussi,  pour 
tout  ce  qui  concerne  cet  acte,  aux  substitutions  et  k  tons  les 
droits  des  mineurs,  des  personnes  interdilcs  el  des  femmes 
sous  puissance  de  mari. 

2o.  Dans  le  cas  de  d6cret,  il  ne  sera  pas  n^cessaire  de  faire 
opposition  pour  la  conservation  des  privileges  octroyes  en 
vertu  du  present  acte,  en  cela,  derogeant  au  droit  commun,  et 
si  telle  opposition  fetait  faite,  les  frais  en  d§coulant  seraient 
supportes  par  I'opposant. 

3.  Les  gens  de  morte-main,  les  tuteurs,  curateurs/substi- 
tu6s,  administrateurs  et  toutes  les  Corporations  auront,  en  vertu 
du  present  acte,  Pexercice  des  droits  que  tout  individu  pent 
exercer  ;  et  les  Corporations  possedant  des  propri6tes  seigneu- 
riales  en  main-morte  auront  le  droit  de  placer,  de  la  mani^re 
qu'ils  Penlendront,  meme  sur  des  biens-fonds,  les  sommes, 
produit  de  la  commutation. 

4.  La  rente  cr6e  en  vertn  du  present  acte  en  faveur  des  ci- 
devant  propri^taires  de  seigneuries  pourra  6tre  fiteinte  par 
arrangements  entre  les  parties,  et  toute 'transaction  entre  le 
crfeancier  et  le  dfebiteur  cre6s  par  cet  acte,  pour  un  rachat  par- 
tiel  ou  entier,  sera  transaction  valide,  pourvu  qu'elle  soit  con- 
forme  aux  dispositions  du  present  acte. 
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So.  Les  sommes  qui  seront  dues  en  vertu  du  present  acte 
seront  prescriles  k  Pexpiration  de  douze  raois  aprfes  P6ch6ance 
et  ne  porteront  point  int§r6ty  et  toule  la  detle  de  la  commuta- 
tion sera  preserite  et  purg^e  a  I'expiration  de  la  yingt-sixi^mt? 
ann6e  afM-es  la  passation  du  present  acte ;  mais  telle  prescrip* 
tion  ne  pourra  6tie  invoqu^e  que  par  celui  qui  »e  sera  confor- 
ms aux  dispositions  du  present  acte,  et  par  les  tiers  d^tenteurs 
qui  auront  notifi6  le  crSancier  de  I'acquisition  faite  par  eux  de 
la  preprints  grevee. 

60.  La  transformation  de  toute  dette  attach6e  au  sol  en  verta 
de  cet  acte  en  une  dette  personnelle  au  moyen  de  billets  pro- 
missoires,  sera  une  transaction  Ifegale,  et  le  recouvrement 
pourra  en  6tre  fait  en  tout  temps. 

7o.  Le  gouvemement  ou  les  corporations  de  villes  ou  villages 
pourront,  lorsqu'interessSs,  comparaflre  devant  les  cours  de 
justice  pour  contredire  toule  preuvetent6e  en  vertu  des  clauses 
X  et  XI,  et  notification  devra  leur  fetre  faile  du  jour  ou  se  fera 
telle  preuve,  h  peine  de  nullit6  des  procedures. 

80  Les  deniers  dCis  par  le  Gouvemement  en  vertu  du  present 
acte  pourront  6tre  arr6t6s  ou  saisis  entre  les  mains  du  Receveur 
G6n6ral  en  vertu  d'ordres  ou  jugements  des  Cours  de  Justice. 

9o  Toate  fraude  contre  les  dispositions  du  present  acte  et 
toute  tentative  d'outre-passer  le  montant  des  obligations  pres- 
crites  par  cet  acte,  seront  punies  par  la  perte  au  profit  de  la 
victime  de  tons  les  deniers  dus  par  la  partie  ainsi  fmudee. 

lOo.  Toute  concession  faite  avant  la  passation  du  present  acte, 
de  terre  dans  Petendue  des  Seigneuries,depassant  le  chiflrede 
trois  cents  arpents  en  superficieet  sur  laquelle  il  n'a  pas  6t6  fait 
de  defrichements  de  bonne  foi  avant  les  trois  mois  qui  ont  pre- 
cede immediatement  la  sanction  de  cet  acte,  est  dSclar^e  faite 
en  contravention  aux  lois  qui  r6glaient  la  tenure  feodale  en 
cette  Province,  et  est  nuUe  de  plein  droit,  et  telles  terres 
sont  en  vertu  du  present  acterfiunies  au  domaine  public. 

llo.  Tous  les  tribunaux  dans  Tfilendue  et  limites  de  leur 
Jurisdiction  seront  aptes  a  entendre  et  decider  toute  matidre 
contenue  dans  cet  acte^  de  la  mani^re  ordinaire  et  la  plus  6ten- 
due  qu'il  leur  est  donnSe  de  decider  dans  toutes  autres  mati^res 
y  compris  les  frais. 
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12o.  Cel  acte  sera  interpr6t6  dans  le  sens  le  plus  large  et 
tontes  les  questions  iucidentes  seront  d6cid§es  d'aprfes  les  prin- 
cipes  ordinaires  du  droit  pour  les  cas  analogues. 


CfiDULE  A. 

Je,  A.  B.,  detenteur  actuel  d'une  terre  (ou  propri6t6,)  situfie 
dans  le  rang  des  concessions  de  la  Paroisse  (ou  locality) 
de  bomee  (description  succincte  de  Pimmeuble,  de  la 
contenance  de  arpents  en  saperficie,  reconnais  devoir  payer 
k  C.  D.  au  domicile  qu'il  se  chobira  dans  la  Paroisse  (ou 
la  locality)  susdite,  la  somme  de  chelins  courant  par 

ann6e,  k  dater  du  jour  de  la  passation  de  Tacte  de  Commuta- 
tion et  cela  pendant  vingt-cinq  ann6es  cons6cutives  en  vertu  du 
dit  acte. 

Lieu  date 

Signature. 
(Ou  croix  devant  deux  t^moins.) 


CfiDULE  B. 

Je,  A.  B.,  detenteur  actuel  des  cr^ances  fondles  comma 
deniers  de  commutation  de   Parriere-fief  8itu6   (description) 
reconnais  devoir  payer  k  C.  D.,  ci-devant  Sei- 

gneur dominant  du  dit  fief  la  somme  de  courant  par 

ann6e,  6tant  la  cinqui^me  partie  du  denier  d'amortissement  et 
de  commutation  du  dit  fief  et  cela  pendant  vingt-cinq  ans. 
Lieu  date 

Signature. 


CfiDULE  C. 
FiU  et  enregistri. 
Lieu  date  A.  B.,  R^gistrateur. 


VIU. 

Il  est  evident  k  premifere  vue  que  le  plan  que  je  viens  de 
proposer  offre  dans  la  pratique  les  trois  avantages  suivants : 
Qu'il  dispense  de  tout  esp^ces  de  d6penses  incidentes  et 
marohera  sans  qu'il  soit  besoin  d'ajouter  un  seul  fonctionnaire 
a  ceux  que  nous  poss6dons  dej^.  De  fait,  la  commutation 
«erait  op6r6e  de  suite,  sans  effort,  sans  commotion,  sans  qu'il 
soit  besoin  de  s'en  occuper.  Qu'il  garantit  la  certitude  en 
ce  que  chacun  saura  au  juste  ce  qu'il  donnera,  ce  qu'il  recevra 
et  quand  et  comme  cela  aura  lieu.  Qu'il  sauvegarde  les  int6- 
r6ts  des  tiers,  cr^anciers  des  Seigneurs  et  des  Censitaires,  et 
n'intervient  en  rien  dans  le  syst^me  bypoth6oaire  du  Pays, 
chose  essentiellement  n^cessaire. 

Le  premier  de  ces  avantages  est  inappreciable,  en  ce  qu'il 
permet  d'appliquer  au  rachat,  pour  le  oompte  de  la  8oci6t6, 
d'une  partie  des  droits  qui  p^sent  sur  elle  les  sommes  qui  au- 
trement  seraient  employees  en  pure  perte  k  recueillir  des  ren- 
seignements  que  dkjk  nous  poss6dons  assez  amplement  et  k 
decider  de  mauvaises  chicanes.  Les  enqu6tes  qui  suivraient 
ne  nous  apprendraient  rien  de  plus  que  ce  que  nous  ont  appris 
les  enqu6tes  qui  ont  pr6c6d6,  et  la  d6pense  d6passerait  la 
somme  n§cessaire  d'apr^s  le  projet  que  je  soumets.  Prenons 
pour  exemple  de  ce  genre  de  proc6der  I'Enqufile  sur  les  Pertes 
de  1837  et  1838 :  celte  Enqufete  dans  laquelle  il  s'agisscdt  de 
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coDstater  et  rfipartir  sur  une  somme  fixe  les  reclamations  de 
quelques  centaines  de  personnes  k  dur6  pr^s  de  deux  ans,  a 
coAtS  £13,000,  et  a  m6content6  toat  le  monde  jusqu'aux  com- 
missaires  enqudteurs  eax-m6mes,  II  est  facile  d'apr^s  celade 
voir  quel  sera  le  coAt  et  le  r^sultat  dhine  commission  qui  aura 
k  examiner  les  titres  anciens  et  nouveaux  de  71,000  families 
de  censitaires,  supputer  les  livres  de  dix  ann^es  de  160  Sei- 
gneurs, decider  entre  eux  et  faire  revaluation  et  la  repartition 
des  redevances  de  parcelles  couvrant  une  superficie  de  plus  de 
6,000,000  d'arpents  de  terre  habitue.  "  Ce  sera  un  immense^ 
^^  curieux  et  dispendieux  travail^^^  disait  avec  raison  P Honorable 
M.  LaTerri^re.  Je  passe  k  Pexamen  detaill6  des  difillrenteB 
dispositions  de  mon  projet  de  commutation. 

J'ai  evite  d'ins^rer  dans  le  Pr^ambule  aucnn  mot  qui  put 
£tre  desagreable  pour  la  classe  des  Seigneurs  dont  un  certain 
nombre  seulement  ont  cess^  de  se  conformer  aux  lois.  II  n'y 
a  aucune  remarque  k  faire  sur  les  clauses  decr^tant  Pexpro- 
priation ;  Pabolition  de  la  tenure  serait  complete  et  instantanee. 

La  clause  V  dUndemnit6  est  partag^e  en  quatre  paragrapbes 
que  je  vais  commenter  s^pargment :  lo.  Je  crois  avoir  prouv6 
qu^aucun  Seigneur  n'a  le  droit  par  la  loi  d'exiger  plus  de  deux 
sols  par  arpent  en  superficie  de  rente  annuelle  et  dans  toutes  lea 
seignenries,  sans  exception,  le  taux  lors  de  la  promulgation  de 
PEdit  de  1711  qui  veut  le  taux  accoutum6  et  des  Ordonnances 
qui  le  mettent  k  execution,  la  rente  et  le  cens  reunis  etaienl  au- 
dessous  de  deux  sols.  II  est  de  fait  encore  aujourd'hui  que 
dans  toutes  les  seignenries  do  la  couronne,  dans  toutes  les  sei- 
gnenries possedees  par  les  communautes  religieuses;  dans 
presque  toutes  les  seignenries  des  districts  de  Quebec  et  de 
Kamouraska,  dans  un  grand  nombre  des  seignenries  des  districts 
de  Montreal  et  des  Trois-Rivi^res,  le  taux  des  rentes  k  Pbeure 
qu'il  est,  est  au-dessous  de  deux  sols.  Je  n^ai  jamais  pu  com- 
prendre  comment  en  raison,  comment  avec  sArete  de  conscience, 
on  a  pu  arriver  k  la  conclusion  qu'une  augmentation  du  maxi- 
mum des  cens  et  rentes  au-deld.  de  deux  sols  n'est  pas  une  vio- 
lation du  droit  public  et  des  droits  des  particuliers.  Elever  les 
cens  et  rentes  au-deld.  de  deux  sols  par  nn  acte  d'autorite  pn- 
blique  c'est  dire  au  nom  de  la  loi  aux  Seigneurs  qui  se  sont 
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conforms,  et  ceux  1^  forment  henreudement  Pimmense  majority, 
"  Vous  files  des  niais,  pour  avoir  tout  bonnement  era  aux  rap- 
^^  sodies  de  vos  titres  ct  des  6dits,  arrets  et  ordonnances  qui  les 
"  rfeglent ;  la  bonne  doctrine,  la  Ixmne  morale  c'est  d*empi§ler, 
"  de  pressurer  et  d'empiSter  et  pressurer  encore.'^  J'ai  fix6  la 
convertion  des  chapons  et  du  bl6  en  valeur  mon6taire  au  prix 
de  cinq  chelins  pour  le  bl6  et  de  yingt  sols  pour  les  chapons, 
ceci  est  une  concession  en  faveur  du  Seigneur  dont  la  totality 
des  cens  et  rentes  est  au-dessous  du  maximum.  Le  second 
paragraphe  ^tablit  d'une  mani^re  absolue  que  les  lods  et  ventes 
seront  repr6sent§s  par  une  rente  proportionn6e  additionnelle 
6galement  repartie  sur  chaque  arpent  supcrficiel  de  terre  con- 
c6d6e.  Ce  syst^me  a  une  sup§rioril§  incontestable  et  a  6t6 
recommandS  en  1843  par  plusieurs  personnes  et  signale  k  I'at- 
tention  publique  par  les  Commissaires  de  PEnqu6te  Seigneu- 
riale.  M.  Daniel  Arnoldi  fecrivait  k  cette  6poque :  **  Je  consols 
"  que  Pon  parviendrait  mieux  et  plus  t6t  a  ce  but,  (la  cotnmu- 
^^  tation,)  en  stipulaht  une  rente  proportionnie  additionnelle 
^^  qu'en  adoptant  tout  autre  moyen.  Dans  une  affaire  de  cette 
"  nature,  Parbitrage  serait  susceptible  de  beaucoup  d'abus,  etc. 
C'6tait  aussi  Popinion  que  MM.  Lacoste  et  Lemieux  expri- 
m^rent  en  1353  en  Chambre  d'AssemblSe. 

II  s'agit  maintenant  de  d6montrer  que  le  quantum  que  je 
fixe  est  une  moyenne  Equitable  pour  le  Seigneur,  et  que  Puni- 
formit§  que  j'6tablis  dans  le  paiement  de  la  redevance  est  juste 
pour  la  masse  des  censitaires. 

Je  constate  par  le  tableau  annex6  sous  le  numSro  7  et  les 
remarques  qui  le  suivent,  que  pour  les  treize  seigneuries  qui  y 
sont  mentionn6es,  d'aprfes  les  retours  donnfis  par  les  Seigneurs 
eux-mfimes,  la  moyenne  du  revenu  des  lods  et  ventes  imputSe 
sur  le  nombre  d'arpents  conc6d6s  est  d'un  peu  moins  que  deux 
sols  par  arpent.  Par  le  tableau  No.  8,  il  est  d§montr6  que 
pour  les  cinq  seigneuries  que  contient  ce  tableau  la  moyenne 
ne  s'Sl^ve  qu'^  un  peu  moins  que  1^  sol  par  arpent.  D'apr^s 
les  renseignements  fournis  par  M.  Archambault,  il  appert  que 
pour  la  seigneurie  de  PAssomption  ce  chiffre  ne  s'Sl^ve  pas  a 
1^  sol  par  arpent.  Les  commissaires  de  1843  ont  constat^  que 
dans  la  seigneurie  de  Lauzon  la  valeur  annuelle  des  lods  et 
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venles  **  n^ajouterait  qu^enviran  un  au  deux  9ols  par  arpent  an 
**  moiUant  des  cens  et  rentes,'*^  M .  Lacoste  qui  a  une  Xthn 
grande  experience  en  fait  d'agences  de  fiefo,  et  dont  les  rensei- 
gnements  ont  trait  k  plusieurs  seignenries  qui  ne  sont  pas  com- 
prises dans  les  tableaux  ci-dessus,  estimait,  en  1853,  la  valeur 
du  capital  des  lods  et  ventes  k  un  trente-sixi^me  de  la  valeur 
des  terres  en  censives;  or,  en  §valuant  les  terres  conc6d6es  en 
bois  et  en  culture  k  une  moyenne  de  £2  10s.  Od.  par  arpent,  ce 
caicul  donne  une  moyenne  de  SS^  sous  par  arpent  de  capital 
ou  2  sols  de  rente  proportionnfie  annueile.  Le  tableau  No.  9 
confirme  cette  proposition,  que  2  sols  par  arpent  est  le  maxi- 
mum de  la  valeur  des  lods  et  ventes.  En  voila  assez  pour 
araener  la  conviction  chez  tons  les  homraes  4e  bonne  volont6 : 
et  si  tons  oeux  qui  veulent  un  rfeglement  bonn6te  de  la  question 
appliquent  ces  calculs,  chacun  k  la  localit6  qu'il  habite,  il  ne 
restera  pas  un  individu  dans  toute  l'6tendue  des  seigneuries 
qui  n'admette  le  fait  que  2  sols  de  rente  annueile  par  arpent  en 
superficie  est  une  indemnity  enti^re  au  lieu  et  place  des  lods  et 
ventes.  Relativement  au  censitaire,  on  fera  la  remarque  que 
I'apportionnement  6gal,  sans  6gard  a  la  valeur  des  terres,  n'est 
pas  juste.  Je  dis  qu'il  est  parfaitement  juste  dans  son  applica- 
tion, car  c'esl  un  fait  admis  de  tout  le  monde  que  c'est  la  pro- 
prifetfe  de  pen  de  valeur  qui  foumit  presque  tout  le  raontant  du 
casuel  des  lods  et  ventes,  et  que  pour  une  riche  propri§t6  qui 
se  vend  il  se  vend  vingt  terres  a  demi  dfefrichfees,  il  est  done 
vrai  de  dire  que  dans  une  p6riode  de  25  ans  le  petit  propri6- 
taire  censier  paiera  plus  de  lods  et  ventes  que  le  riche  propri§- 
taire,  et  qu'en  r^partissant  ^gaiement,  de  fait  on  b6n6ficie  le 
pauvre.  En  outre,  que  gagnerait-on  k  encourir  les  frais  des 
evaluations  et  repartitions,  si  ce  n'est  k  faire  payer  plu«  aux 
uns  et  aux  autres.  Je  suis  convaincu  que  ce  systfeme  est  le 
plus  juste,  strictement  parlant,  et  le  moins  coAteux.  Cetait 
I'opinion  de  M.  Bouthillier  de  St.  Hyacinthe  qui,  en  1843,  di- 
sait :  "  En  examinant  les  terriers  d'un  certain  nombre  de  sei- 
**  gneuries  dans  di verses  parties  de  la  province.. ••le  revenu 
"  seigneurial  annuel  pourrait  etre,  je  crois,  promptement  et  fa- 
**  cilement  eiabli."  Ce  mode  a  en  outre  le  mferite  d'obvier  k 
un  inconf6nient  qui,  pour  certains  seigneurs,  atteindrait  les 
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limites  d'un  d^pouillement  sans  compensation,  inconvenient 
qui  a  6t6  reprSsentfi  par  M.  Peter  Burnet  dans  le  m^moiie 
adTess6  par  lui  k  Sir  John  Packington ;  M.  Burnet  d6montre 
que  la  moyenne  de  dix  annees  qui  repr6sente  bien  la  valeur  des 
lods  et  ventes  pour  de  tr^s-grandes  seigneuries  ou  pour  un  cer- 
tain nombre  de  seigneuries  ou  toutes  les  seigneuries  prises  en- 
semble, oe  repr^sente  pas  toujours  la  moyenne  pour  une  sei- 
gneurie  situ6e  dans  des  circonstances  particuli^res.  On  m'a 
Git6  le  cas  d'une  seigneurie  du  district  des  Trois-Rivieres  qui 
ne  contient  que  d'anciennes  lerres  d'une  grande  valeur,  cetle 
seigneurie,  m'a-t-on  dit,  a  donn6  £1,000  de  lods  et  ventes  dans 
une  ann6e  et  n'en  a  pas  donn^  du  tout  depuis  quatorze  ans,  en 
sorte  que  cette  propriety  qui  donne  une  moyenne  de  £66  de 
lods  et  ventes  par  annee  pour  une  periode  de  quinze  ans  ne 
donne  rien  du  tout  pour  un  espace  de  quatorze  ans. 

Le  troisi^me  paragraphe  est  la  clef  de  la  partie  financi^re  du 
plan  propos6.  J'ai  adopts  le  syslerae  des  annuites  d'amortis- 
sements  qui  est  admis  partout,  dans  les  entreprises  publiques 
comme  dans  les  operations  de  banque  et  autres  transactions 
mon6taires.  D'apr^s  ce  principe,  une  annuite  de  un  et  deux 
tiers  par  cent  du  capital  ajout^  aux  iuterdts  chaque  ann^e  au  taux 
de  6  par  cent  aneantil  ce  capital  dans  une  p6riode  de  vingt-cinq 
ans.  En  d'autres  termes,  un  capital  pr6t6  k  fond  perdu  a  con- 
dition de  recevoir  7)  par  cent  pendant  vingt-cinq  ans  et  un  capital 
aussi  bien  appliqu6  que  s'il  6tait  prgte  a  6  par  cent  et  rembour- 
sable  k  une  6poque  quelconqoe.  De  la  part  propos^e  d'indem- 
nit6  a  6tre  pay6e  par  le  goavernemeut  j'aflfecte  la  proportion  de 
34  pour  cent,  comme  destin^e  k  combler  les  asperity  du  sys- 
t^me  adopte  de  generalisation  et  comme  justification  de  Pexer- 
cice  de  haute  main  que  compoi  te  toute  expropriation :  cette 
proportion  formant  une  l^g^re  fraction  de  plus  que  deux  tiers 
de  sol  par  arpent  superficiel  de  rente,  ajoutee  aux  qu&tre  sous 
du  censitaire  est  Pint6rSt  du  capital  accords  au  seigneur  et  qu'- 
amortit  Pannuit^,  allant  a  un  pen  moins  que  un  sol  et  un  tiers 
par  arpent  de  rente  annuelle,  restant  de  Toctroi  du  gouveme- 
ment.  Voici  la  r6sultante  de  tons  ces  calculs  appliqu^e  a 
chaque  lieue  en  superficie  de  seigneurie : 
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Maximum  du  capital  oonsolid^ £1 150    S    4 

Int6r6t  amiael  de  ce  capital 69    0    6 

Amiuit6  d'amortissement 19    3    6 

II  y  a  en  faveur  du  seigneur  une  fraction  de  sou,  le  capital 
se  compte  comme  suit : 

Capital  dt  par  les  censitaires •  •  .£980    0    0 

Capital  venant  du  gouvemement 170    0    0 

Int^rSt  pay6  par  les  censitaires 58  16    0 

Int6r6t  pay6  par  le  gouvernement 10    4    0 

En  sorte  que  le  propri6taire  d^une  seigneurie,  disons  de  deux 
lieues  de  front  sur  trois  lieues  de  profondeur,  recevrait  chaque 
ann^e  pendant  vingt-cinq  ans  la  somme  (maximum)  de  £353 
des  censitaires,  plus  une  somme  de  £176  du  gouvernement  et 
conserverait  k  toujours  la  propri6t6  de  ses  moulins  et  domaines : 
ce  qui  en  somme  4quivaut  au  paiement  comptant  de  £12,000 
pour  valeur  de  telle  seigneurie,  sous  les  circonstances  ordi- 
naires,  en  faisant  de  plus  abandon  en  faveur  du  seigneur  du 
droit  de  Quint.  II  est  certain  qu'il  n'y  a  pas  de  seigneurie  dont 
la  valeur  relative  d^passe  ce  chiffre,  k  moins  qu'un  excedent 
ne  soit  con8titu6  par  des  manoirs,  domaines  ou  moulins  d'une 
valeur  plus  qu'ordinaire,  circonstance  qui  ne  cr§e  pas  une  dif- 
ficult6  d'apr^s  des  dispositions  de  mon  projet. 

On  a  object^  au  syst^me  des  annuit^s  et  des  atermoiements, 
sur  ce  principe,  que  I'^conomie  n'6tant  pas  le  propre  d'un 
grand  nombre  de  seigneurs,  ce  mode  de  rachat  aurait  pour 
plusieurs,  Pellet  de  leur  laisser 

"  Manger  le  fond  avec  le  revenu.'' 
A  cela,  M.  Cartier  r6pondait :  *^  si  les  seigneurs  ne  sont  pas 
*^  assez  sages  pour  conduire  leurs  aifaires  qu'on  leur  donne  des 
^'  curateurs."    C'^st  ciair,  quand  on  argue  de  la  folic  des  gens 
on  doit  conclure  k  I'azile  ou  k  la  curateile. 

Le  paragraphe  quatre  est  relatif  aux  quelques  rares  arri  ^res- 
fiefs  dont  les  propri6taires  dominants  ne  sont  pas  la  Couronne. 
Le  droit  qu'a  le  dominant  consiste  k  percevoir  un  cinqui^me 
du  prix  de  chaque  mutation  ou  vente  ;  comme  ce  droit  casuel 
ne  cr^e  un  revenu  au  dominant  qu'^  des  ^poques  tr^s  £loign6es 
11  est  Evident  qu'un  cinqui^me  de  la  valeur  est  beaucoup  trop 
pour   le   prix    de    commutation;    j'ai  cru  que  le  paiement 
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annuel  du  cinquieme  de  Poctroi  du  gouvernement  est  une 
large  indemnity ;  en  effet,  eela  cr6e  en  faveur  du  dominant  une 
rente  fixe  annuelle  de  deux  louis  et  neuf  deniers  courant  par 
lieue  en  superficie,  plus  une  annuity  de  £3  16s.  8d.,  operant 
en  25  ans  la  rentr6e  d'un  capital  de  £230.  Le  Quint  n'a 
jamais  produit  k  la  Couronne  rien  qui  approche  de  cette  somme, 
proportion  gard6e  de  FStendue  des  arri^res-fiefs. 

La  clause  VI  6tablit  une  §chelle  d'apr^s  laquelle  le  prix 
donn6  pour  indenmitS  de  la  reunion  des  terres  non  concfedfies 
au  domaine  de  la  Couronne  varie  en  proportion  de  la  valeur 
reelfe  de  ces  terres.  Car  il  est  Evident  d'abord,  que  les  sei- 
gneuries  les  moins  avanc6es  dans  leur  ^tabliss'ement  sont 
celles  qui  sont  les  moins  bien  situ6es  et  par  cela  m6me  celles 
oil  les  concessions  se  font  plus  lentement,  ensuite  la  part  de 
propri6t6  que  le  seigneur  a  dans  la  valeur  des  terres  non  con- 
c§d6es,  ne  repr6sentant  qu'un  capital  latent  qui  ne  tombe  sous 
la  saisine  du  dominant  qu'^  mesure  qu'il  concede,  le  rachat 
iram§diat  de  ce  capital  comporte  un  prix  de  moins  en  moins 
£lev6  k  mesure  que  les  chances  d'une  concession  rapide  dimi- 
nuent.  Je  propose  de  rembourser  ce  capital  par  atermoie- 
ments  annuels  ne  portant  pas  int6r6ts ;  pour  la  raison  toute 
simple,  qu'aujourd'hui  c'est  la  marche  que  suit  la  renlr§e  de 
I'intferSt  de  tel  capital  par  les  concessions  successives  d'annfees 
en  ann§es.  Le  maximum  fix6  par  la  clause  propos§e  6tant  de ' 
5  sols  par  arpent  de  payements  annuels  par  atermoiments  pen- 
dant dix  ans  formera  un  capital  de  £735  par  lieue  en  super- 
ficie  non  conc6d6e  et  inhabit§e,  et  le  minimum  un  capital  par 
lieue  de  £294.  J'ai  except^  de  la  rfegle  posee  les  seigneuries 
d'Anticosti  et  de  Terre-Ferme,  parce  que,  en  r6alit6  ces  pro- 
pri6t6s  sont  presque  sans  valeur,  et  de  fait  n'ont  jamais  rien 
donn6  k  leurs  proprifetaires  qui  vaille  la  peine  d'etre  men- 
tionn6.  Ce  capital  ^tant  pay6  r6guli^rement  sans  risque  et 
sans  frais  de  gestion,  vaut  assur6ment  plus  que  ne  valent  les 
droits  des  Seigneurs  dans  ces  terres  incultes  et  non  conc6d§es 
dont  la  valeur  nominale  perd,  en  consequence  des  chances  et 
des  dijSicult^s  d'une  perception  fractionn6e,  longue  et  difficile. 

On  voit  par  ce  qui  pr^c^de  combien  est  insoutenable  la  pro- 
position contenue  dans  une  des  clauses  du  projet  de  loi  de  la 
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demifere  session,  qui  constituait  une  rente  fonci^re  de  7  sols 
par  arpent  en  superficie  pour  consideration  de  la  concession 
des  terres  incultes  en  franc-aleu ;  pour  dfimontrer  lout  ce  que 
pareille  disposition  comporte  de  cruaut6  pour  le  pauvre 
colon,  qu'il  suffise  de  mettre  sous  les  yeux  du  lecteur  les 
chiffres  suivants :  d'apres  des  renseignements  fournis  par  feu 
Phonorable  M.  Dionne  de  Kamouraksa,  avec  une  franchise  et 
une  bonne  volont6  qui  fait  honneur  i  sa  memoire ;  la  belle 
seigneurie  de  St.  Roch  des  Aulnais  de  6  lieues  en  superficie  a 
coflte  £10,000  avec  et  y  compris  un  moulin  magnifique  qui 
donne  un  revenu  annuel  de  £400,  ce  qui  denote  un  avance- 
ment  plus  qu'ordinaire  de  culture,  et  p^r  consequent  une  valeur 
accrue  des  heritages  fournissant  au  casuel  des  Lods  et  Ventes, 
et  y  compris  encore  Quint.  Eh  bien  !  d'apr^s  la  proposition 
que  je  combats,  une  seigneurie  de  la  m6me  etendue,  sans  mou- 
lins,  sans  defrichements,  sans  habitations  et  plac^e  dans  les 
plus  mauvaises  circons  tances,  coflterait  aux  colons  la  somme 
en  chiifres  ronds  de  £10,000,  capital  represent^  par  la  rente 
constituee  de  7  sols  par  arpent. 

La  clause  VII  etablit  que  les  seigneurs  resteront  les  proprie- 
taires  de  leurs  domaines  privfes  occupes  par  eux  de  bonne  foi ; 
et  en  possession  exclusive  de  leUrs  moulins  sans  etre  soumis 
aux  exigences  des  lois  et  coutumes  relatives  a  la  banaliie. 

La  clause  VIII  relative  aux  fiefs  occupes  par  des  villes  ou 
villages  incorpor^s,  est  facile  k  comprendre,  et  je  ne  crois  pas 
qu'il  y  ait  d'autre  mode  general  de  proc^der  a  la  commutation 
dans  ces  circonstances ;  qu'en  se  servant  des  autorit6s  munici- 
pales  dont  I'organisation  est  toute  faite,  qui  poss^dent  leurs 
r6les  d'evalution  et  les  fonctiounaires  necessaires  d  faire  mar- 
cher ce  mode  de  rachat  qui  n'entratnera,  pour  ces  corporations, 
pas  plus  de  diflScuUes  que  s'il  s'agissait  d'une  simple  augmen- 
tation d'impftt  pour  un  autre  objet  ou  besoin  quelconque.  Si 
Pon  faisait  la  remarque  que  le  gouvemement  ne  vient  pas  en 
aide  au  censitaire  urbain,  comme  au  censitaire  rural,  je  re- 
pondrais  que  c'est  particuli^rement  pour  Pavantage  du  premier 
que  la  commutation  a  lieu,  parce  que  le  droit  des  lods  et  ventes 
pise  particuliirement  sur  la  propriety  de  ville,  et  sur  la  classe 
mercantile  et  industrielle,  dont  la  ville  ou  le  bourg  sont  les 
sejours. 
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La  clause  IX  statue  quel  sera  le  moyen  dont  le  censitaire 
se  servira  pour  gsirantir,  quand  i  lui,  a  son  seigneur  le  paiement 
des  sommes  annuelles  qu'il  sera  tenu  de  lui  servir.  Je  pre- 
tends que  le  gouvernement  doit  payer  les  frais  d'enregistrement 
des  nouveaux  contracts,  parce  qu'en  statuant  ^expropriation  on 
enlfeve  au  seigneur  les  garanties  qui  lux  sont  donnees  par  la 
tenure  seigneuriale  et  qu'on  est  tenu  de  les  renouveler  sous  una 
autre  forme,  d'ailleurs  cette  dfipense  ne  s'616vera  qu'a  la  somme 
de  £4,484  une  fois  payfie, 

Voyons  maintenant,  quelles  seront  les  somraes  que  chaque 
censitaire  paiera  pendant  vingt-cinq  ans  a  son  seigneur  en 
verlu  du  projet  que  je  propose.  Je  prends  pour  exerople  une 
terre  de  80  arpenls.  Les  lods  et  ventes  6tant  imputes  a  deux 
sols  par  arpent  en  superficie,  telle  terre  paiera  done  annuelle- 
ment  une  somme  de  (Gs.  8d.)  six  chelins  huit  deniers  pour  cet 
item ;  et  comme  la  rente  sera  payee  au  montant  actuel  fix6 
dans  les  contracts  jusqu'a  concurrence  d'un  maximum  de  deux 
sols,  on  aura  done  un  total  annuel  comme  ci-suit  exprim6e| 
suivant  les  circonstances : 

s.    d. 
Pour  une  terre  de  80  arpents  non  charg6e  de  rente ; 

mais  grevee  du  sol  de  cens , 6    8^ 

Pour  une  terre  chargfee  d'un  demi  sol  de  rente,  par 

arpent 8    4^ 

Pour  une  terre  chargfee  de  un  sol  de  rente 10    OJ 

Pour  une  terre  charg§e  de  un  sol  et  demi  de  rente.  •  .11     8| 
Pour  une  terre  eharg§e  de  deux  sols  et  plus 13    4^ 

En  vertu  de  la  clause  X,  la  province  aurait  a  payer  annuelle- 
ment  deux  sols  par  chaque  arpent  de  terre  en  censive  en 
dehors  des  seigneuries  de  la  Couronne;  or,  le  nombre  d'arpents 
ainsi  situ6s  6tant  de  5,941,347  il  suit  que  la  somme  annuelle  au 
payement  de  laquelle  le  gouvernement  sera  tenu  serait  de 
£24,755,  un  peu  moins  mfeme  en  consequence  de  ce  que  les 
francs-aleus  et  les  domaines  priv6s  des  seigneurs  sont  compris 
dans  le  chiffre  des  arpents  concedes.  Le  second  paragraphe 
de  la  m6me  clause  a  trait  au  payement  des  terres  non  conc6- 
d^es  et  r^unies  au  domaine  public,  il  est  Evident  quMci  le 
gouvernement  gagne  et  re^oit  plus  que  valeur  pour,  puisqu'en 
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payant  le  droit  partiel  que  les  seigneurs  ont  dans  la  chose, 
l'6tat  devient  proprifitaire  exclusif.  Pour  se  rendre  compte  deft 
sommes  annueiles  qu'il  faudra  payer  pendant  dix  ann^es  pour 
le  racbat  des  terres  non  conc6d6eSf  on  pent  6tablir  approxima- 
tivement  les  chiffres  suivants : 

250,000  arpents  h  5  sols £2,604 

200,000      do      &  4  sols 1,666 

250,000      do      ^3  sols. 1,562 

792,986      do      4  2  sols 3,304 

454  lieues  pour  Anticosti  et  Terre-Ferme  a  £4    1,816 

Total  annuel 10,952 

J'ai  6iabli  la  valeur  des  terres  incultes,  dans  les  clrcons' 
tances  diff6rentes  mentionnfies  dans  raon  projet,  sur  le  prix  des 
ventes  privies  qui  ont  eu  lieu  pour  d'anciennes  seigneuries 
inhabit^es  et  commu6es  en  franc  et  commun  soccage,  et  ces 
b&ses  sont  d'aulant  plus  libferales  pour  les  propri^taires,  que 
pour  les  seigneuries  coramufies,  les  possesseurs  sonl,  en  vertu 
de  leurs  lettres  patentes,  devenus  les  proprifitaires  exclusifs  au 
lieu  de  dfetenteurs  en  commun  qu'ils  fetaient. 

Les  dispositions  conlenucs  dans  les  XI  et  XII  clauses  du 
Projet  n'ont  gufere  besoin  de  commentaires,  le  but  et  les  moycns 
s'expliquent  d'eux-mfimes,  et  ont  6t6  a  differentes  reprises 
Pobjet  de  discussion  en  Parlement  et  ailleurs.  Les  limites 
forc6ment  assignees  k  ce  travail,  me  font  en  oulre,  une  obliga- 
tion de  n'fimettre  que  des  propositions,  laissant  ^  rintelligence 
du  public  et  du  lecteur  de  les  developper ;  c'est  assez  dire 
qu'il  ne  sufiira  pas  de  lire  ce  m6moire;  mais  que  pour  le 
juger  dans  son  ensemble  il  faudra  nScessairement  une  6tude 
approfondie  de  ses  d6tails.  On  nrje  pardonnera  la  concision, 
peut-etre  fatiguante,  a  laquelle  j'ai  dA  recourir. 


IX. 

J^ATAis  d'abord  r6dig6  une  clause  destin^e  a  ponrvoir  a  indem* 
niser  les  acqufereurs  de  seigneuries  qui,  comptant  sur  les  deci- 
sions des  tribunaux,  auraient  pay6  pour  ces  proprifites,  une 
eomme  plus  §lev6e  que  celle  que  je  fixe,  ou  auraient  accept^ 
des  legs  a  des  conditions  on§reuses  leur  faisant  la  m6me  posi« 
tion  que  celle  des  acqufereurs  dont  je  viens  de  parler.  Car 
malgr6  ce  qu'on  a  dit  ct  ce  qu'on  pent  raisonnablement  dire, 
que  ces  acqu6reurs  sont  des  acqu6reurs  imprudents  ou  de  mau- 
vaise  foi,  ou  que  leurs  contrats  sont  de  v^ritables  contrats  al6a- 
toires,  en  vertu  desquels  ils  sont  devenus  possesseurs  de  droits 
contestfes  k  leurs  risques  et  perils ;  je  suis  n§anmoins  de  I'opi- 
nion  de  MM.  Sicotte,  Chapais  et  de  beaucoup  d'autres  qui 
pensent  que  PEtat  doit,  afin  d'enlever  tout  pr6texte  de  plainte^ 
payer  telle  indemnit6,  si  r6elleraent  il  y  a  tel  acqu6reur ;  mais  il 
n'y  a  pas  lieu  k  pareille  disposition  pour  le  projet  que  je  soumets, 
parce  que  de  fait  les  meilleures  seigneuries  n'ont  sur  le  marchfe 
que,  ou  moins  que  la  valeur  assignee,  et  je  crois  pouvoir  affirmer 
qu'il  n'y  a  que  trois  seigneuries  dans  le  pays  qui  se  soient 
jamais  vendues  pour  une  somme  plus  considerable  par  lieue  en 
superficie  que  celle  que  je  fixe  ;  ces  seigneuries  sont  celles  de 
Beauharnois,  Rouville  et  Terrebonne  ;  or  la  valeur  principale 
de  ces  seigneuries  ne  vient  pas  des  redevances  annuelles  et 
des  droits  casuels ;  mais  de  la  valeur  des  domaines  privSs, 
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manoirs  et  monlins^  qui  restant  anx  seigneurs  afTranchis  da 
Qaint  et  des  obligations  de  la  banality,  donnent  par  consequent 
au  propri^taire  plus  qu'une  compensation  parfaite  en  d^fini'* 
tive.  Pour  la  seigneurie  de  Beauharaois  en  particulier,  Tagent 
M.  Wakefield,  d^clarait  en  outre  en  1843,  que  Pachat  de  cette 
propri6t6  avait  6t6  une  Ures-mauvaise  speculation :  c'est  une 
nouvelle  qui  pourra  servir  k  ceux  qui  pr^tendent  qu'on  ne  pent 
admettre  qu'un  acqu6reur  de  seigneurie  puisse  faire  un  mau- 
vais  niarchi. 

U  y  a  une  remarque  qu'il  n'est  pas  inutile  de  faire  et  qui 
dans  la  pratique  tranche  bien  des  difficult§s,  c'est  •celle-ci : 
que  les  seigneuries  oili  le  taux  de  la  rente  a  ^t6  augment^  illg- 
galement  ne  sont  pas  celles  qui  produisent  toujours  le  plus  de 
revenus  et  k  tons  casne  produisent  jamais  un  revenu  approchant 
du  montant  nominal  des  obligations.  ^'  Le  pressoir  ne  fait 
jamais  sortir  de  lagrappe  plusqu'une'certaine  quantite  de  vin!" 
L'exc^dent  des  rentes  diminue  la  valeur  des  propri^t^s,  alors 
les  ventes  n'arrivant  pas,  ou  se  faisant  moyennant  des  conside- 
rations de  prix  pen  eiev6es  produisent  pen  au  casuel  des  lods  et 
ventes ;  mais  ce  n'est  pas  la  seule,  ni  la  principale  raison  de  ce 
fait  qui  a  sa  cause  principale  dans  les  difficultes  de  la  perception 
en  consequence  de  la  resistance  passive  offerte  par  les  censitaires 
k  d'injustes  empi6tations  contre  lesquelles  ni  le  gouvernement 
ni  les  tribunaux  n'ont  voulu  leur  accorder  protection  :  qu'il 
sufiise  de  dire  que  les  arrerages  de  certaines  seigneuries  se 
sont  eieves  a  des  sommes  enormes  et  ont  ete  vendus  par  les 
seigneurs  pour  des  bagatelles,  je  sais  que  les  arrerages  dus  k 
un  de  ces  proprietaires  de  seigneuries  au  montant  de  25  k 
£30,000  ont  ete  vendus  par  ce  seigneur  k  plus  de  cinq  cents 
pour  cent  de  perte ;  et  qu'un  seul  seigneur  a  6t6  oblige  de  loger 
au  bureau  du  sherif  de  Montreal  dans  Pespace  de  trois  annees 
le  nombre  de  179  executions.  Ceux  qui  voudront  recourir  aux 
annexes  de  la  Commission  de  1843  verront  que  les  plaintes  for- 
muiees  par  des  seigneurs  sur  "  les  mauvaises  dettesj^^  sur  "  les 
^^/raudes  commises^^'*  sont  la  preuve  du  fait  que  j'enonce.  Ceci 
vient  k  I'appui  de  ce  que  j'ai  deja  signaie,  savoir :  Que  certains 
seigneurs  exag^rent  la  valeur  de  leurs  seigneuries  et  qu'^  force 
d'exagerer  lis  ont  fini  par  faire  croire  a  beaucoup  de  gens  que 
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ces  seignearies  sont  le  P6roa.  C'est  fort  amusant,  par  exemple^ 
de  lire  les  m^raoires  adresses  au  bureau  colonial  sor  le  sujet* 
On  fait  d'abord  dans  ces  documents  de  la  sentimentality  poli** 
tique,  on  regrette  le  bon  vieux  temps,  ou  on  avait  ses  cond6es  et 
ses  entrees  franches  a  Downing  Street,  on  parle  de  demagogie, 
de  Parbilraire  des  majorlt^s,  du /*  gouvernement  de  Lord 
Elgin,^'  et  des  tentatives  de  spoliation  contre  des  seigneurs ; 
mais  on  se  donn3  bien  de  garde  de  faire  connattre  le  montant  da 
revenu  de  ces  propri6t6s  seigneuriales ;  et  les  nobles  Lords  de 
la  tr^sorerie  auraient  beaucoup  ri,  si  un  malin  leur  eut  dit  que 
ces  revenus  ne  s'61event  qu'a  quelques  trois  cents  louis,  pour 
lesquels  on  offre  une  compensation  plus  que  suffisante.  Mais 
il  y  a  une  chose  que  je  commence  a  soup^onner,  c'est  qu'un 
certain  nombre  de  seigneurs,  sans  renoncer  aux  6cus,  tiennent 
encore  plus  au  titre  de  seigneur,  et  se  posent  comme  la  noblesse 
du  pays ;  ceux-1^  devraient  ^mettre  franchement  leur  opinion, 
ce  sentiment  est  beau,  dans  un  si^cle  materiel  et  oix  tout  se 
mesure  au  poids  de  Por,  et  il  y  aurait  moyen  de  s'arranger,  en 
creant  a  leur  profit  un  ordre  de  chevalerie  6conomique. 

11  y  a  une  question  qui  fut  pos6e  en  1843  par  M.  Wakefield, 
agent  des  seigneurs  de  Beauharnois,  et  que  voici :  Quelle  au- 
torite  la  Legislature  Provinciale  a-t-elle  de  statuer,  relative* 
ment  aux  seigneuries  commutes  en  franc  et  commun  soccage  ? 
Pour  r^soudre  cette  question  il  faut  d'abord  d6finir  la  position 
respective  que  font  aux  int6ress6s  les  lettres  patentes  6man6ed 
en  vertu  de  Pacte  imperial.  Ces  titres  transforment  en  pro* 
pri6t6  exclusive  et  ind6pendante  au  profit  du  seigneur  toutes 
les  terres  non  conc6d6es  et  ci-devant  possfedSes  par  eux  en  sei- 
gneurie  ou  k  simple  titre  de  dominant ;  de  suite  il  est  clair  que 
pour  les  terres  non  conced^es  au  jour  de  I'^manation  des  lettres 
patentes,  la  Legislature  n'a  rien  k  faire  et  que  nous  n'avons 
pas  k  nous  en  occuper ;  mais  pour  ce  qui  est  des  terres  conc^6e8 
alors  en  censive,  ces  documents  doni^nt  simplement  au  sei^* 
gneur  et  au  censitaire  la  permission  ou  la  liberty  de  convertir 
la  tenure  de  leurs  propriet6s,  sans  obliger  les  parties  k  ce  faire ; 
or  il  devient  6vident  que'  cette  disposition  6tant  facultative, 
n'oblige  personne  et  pas  plus  la  Legislature  locale  que  les  par^^ 
ticuliers,  et  qu'une  disposition  g^n^rale  venant  de  Paatorite 
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coloniale  rendant  la  pommntation  obi igatoire  pom  tout  le  monde 
comprend  dans  son  effet  la  partie  en  censive  des  seigneuries 
commutes ;  parce  que  telle  disposition  n'est  pas  une  contradic- 
tion de  Pacte  imperial ;  mais  an  eontraire  la  confiimation  des 
dispositions  de  cet  acte,  en  un  mot  c'est  d^cr^tex  un  6tat  de 
chose  que  Pacte  imperial  a  d6clar6  bon  et  desirable. 

En  conclusion  je  sollicite  un  examen  conscienclenx  des  pro- 
positions que  j'ai  6nonc6  dans  ce  m6moire,  que  je  n'ai  livr6  au 
public  que  dans  la  conyiction  qu'il  rend  justice  k  tout  le  monde 
tout  en  6tant  le  syst^me  le  moins  coAteux  pour  tons  :  je  demande 
qu'on  P6tudie,  comme  on  6tudieralt  Poeuvre  d'nn  ami  intime  et 
du  d6vouement  duquel  on  est  certain,  alors  au  lieu  de  chercher 
quelque  chose  k  bl&mer  on  cherchera  k  tout  s'expliquer  et  k  la 
suite  d'un  pareil  examen  si  mon  projet  est  rejetS  c'est  que  je 
me  serai  tromp6  consid^rablement ;  mais  de  bonne  foi. 

Encore  un  mot :  que  ceux  qui  sont  appel6s  k  jouer  un  rdle 
dans  la  solution  de  cette  graude  question,  se  placent  au  point 
de  vue  de  I'Histoire  et  se  d6barrassent  des  influences  int^- 
ress^es  qui  leur  font  assaut ;  et  alors  le  r6glement  lenr  parattra 
plus  facile. 
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APPENDICE. 
No.  2. 


Tableau  donnant  les  noms  et  la  superficie  dee  fiefs  dont  la 
tenure  a  6t6  commnge,  de  ceux  dont  la  couronne  est  le  pro* 
pri^taire  dominant,  et  de  ceux  qui  sont  encore  iniiabit^s. 


commujU. 

I 

1            1  LA  COOROHHS. 

UrHABITKfl. 

i 

Noma. 

Superfi- 
cie. 

c 

2 

Noma. 

Saperfi- 
cie. 

6 

Noma. 

Superfl- 
cie. 

1 

\ 

4 

Anse  ]*Etang. 
Beauharnoiii.. 
Lao  MitU   ... 
Lotbini^re  ... 
Pabos  

7.056 

a  127,000, 

84.672 

6111.132 

63,504 

e  75,256 

74,088 

14,112 
<f  99,952 
382,240 

1 

2 
3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

Batiscan 

BoDhomme ... 

Cap    Magde- 

leine 

317,520 
14,112 

282,240 

250 

56,448 

254,016 
28,224 
10,584 

105,840 

37,044 

35,280 

2,000 

1,143,558 

1 
2 
3 
4 
5 
6 

Anticosti 

Ilea  Mingan... 
Metap^diac ... 
Milie-Vachea.. 

Hubert 

2,500,000 
20.000 
70,560 
84.672 

ft 

lie  aux  Beaux 
Laprairie    ... 

Lauson    

Notre  Dame.. 
Sillery 

705.600 

f) 

Perthuis 

Mont  Loais... 
Rividre  Mag- 

deleine 

U  Perade  ... 
T^misoouata.. 

Total... 

28^24 

7 

Total... 

9 
10 

St.  Gabriel ... 
St.  Maurice... 
Sorel  e 

TroiaRivi^ret 
Total... 

1,039,012 

3,409,056 

iVblaff  9UT  U  tableau  No.  2. 

a  Lea  lettrea  patentea  de  commutation  pour  Beauhamaia  datent  de  1836;  lea 
terrcs  conc6deea  avant  tombant  sous  Tcffet  a*une  commutation  g^nerale  et  obliga- 
toire,  il  a  fullu  en  ctablir  la  auperficie  qui  a  ^te  donnee  par  M.  Wakefield,  Tagent 
des  propria: aires,  par  salettre  aux  commissaires  de  1843.  (Yoyex  appendice  du 
rapport,  No.  69.^  J*ai,  en  consequence,  inscrit  le  cbifire  representant  la  moide  de 
toute  la  superficie. 

b  La  partie  commute  de  Lotbini^  eat  Taugmentation  da  25  mars  1693;  aupor* 
ficie  port^e  an  tableau. 

c  Perthuis,  commute  en  1836,  contenait  environ  20,000  arpenta  concedes  it  cette 
epoqiie.  ce  quej*ai  infore  du  rapport  du  rocensement  de  1844,  le  plus  vobin,— j*ai 
done  deduit  ce  chiffre  de  la  superficie  totale. 

d  La  Perade  a  eti^  commute  en  1830,  par  induction  da  recensemeut  de  1831. 
J*ai  de  mdme  deduit  20,000  arpents  en  superficie. 

e  Sorel  appartient  au  Militaire.  J'ai  compt^  comme  inhabilia  quelquea  fiefa  oii 
il  n'y  a  que  5kQ  habitanta. 
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XIV 


Tableau  donnant  la  superficie  da  sol  po8s6d6  par  la  popula- 
tion agricole  da  Bas-Canada  soas  les  deux  tenures,  et  autres 
details  n^cessaires. 


it 

i 

< 

i 

s 

Nombre    de 
moulins    I 
iarine. 

nil 

Grand  total 

8,113,379 

3,605,076 

4,508,303 

875 

£300,754    0    0 

95,823 

En  oonmim  soo- 
eaffe 

2,133,869 

713,174 

1,420,695 

135 

85,138    0    0 

24,072 

£n  seigneariea  ... 

5,979,510 

2,891,902 

3,087,608 

240 

215,616    0     0 

71.751 

REDUCTION  de  la  dernifere  s6rie  en  arpents. 


Total  arpenta,  en 
fiefs 


6,523,101 


3,154,802 


3,368,299 


Notes. — La  premidre  s^rie  est  prise  en  entier  et  telle  que  donn6e  par  Tenum^- 
ration  de  1851;  les  autros  sont  obtenues  par  calculs  faits  sur  donn^es  fournies  par 
ks  m^raes  tables  et  celles  du  recenseroent  de  1844. 

Dans  les  seignenries,  la  somme  de  £215,616,  comme  capital  inresti  sur  moulins  it 
farine,  ne  comprend  nas  la  vaieur  du  pouToir  moteur  que  j'estime  au  montaut  du 
capital  appliqu^  sur  b&tisses,  soft,  total  de  la  raleur  des  moulins  seigneuriaux, 
£431,232. 

II  importe  d'ctablir  combien  d*arpents  p^ss^des  sur  le  montant  de  cet  item  relatif 
a  la  tenure  en  fief,  se  trourent  situcs  dans  les  seigneuries  dont  la  couronne  est  pro- 
prietaire  dominant  Pour  cela,  j'etablis  la  proportion  suivante:  la  superficie  du  sol 
seigneurial  est  k  la  superficie  des  terres  en  fiefs  de  la  couronne,  comme  la  somme 
des  terres  possedees  en  censire  sont  au  montant  cherchc;  on  a  done;  =  581,754. 

II  suit  des  donn^es  pr^edentes  que  le  chiffre  des  terres  non  encore  conc^deea 
dans  les  seigneuries  habitues,  est  de  1,289,530  arpents  pour  les  fiefs  des  particuliers, 
et  de  561,804  ponr  les  fiefs  de  la  couronne. 

Le  tableau  suirant  indique  quels  sont  les  comt^s  du  Bas-Canada  dont  les  terres 
occupies  et  habitues  sont  exclusivement  soumises  k  la  tenure  en  fie(  cenz  qui  sont 
tenus  en  commun  soccagt  et  les  comtes  soumis  aux  deux  tenures. 
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EzclosiTeinent  en  fiefs. 


BsdoBiTement  en 
oommun  socoage. 


Biixtei. 


Huntingdon ..... 

VaudreuU 

Montreal 

Verch^res  

Chambly 

8t  Hvacinthe... 

Richeliea 

Tamaska 

BoQville 

Berthier* 

Champlain* 

St  Maurice*  ... 

Portneuf*    

Montmorency* 


ShefTord  .... 
Sherbrooke., 
Stanstead  ... 
Drummond. 
Megan  tic...., 


Beauharnais. 

Missiaquoi,  (parcelle  en  fief.) 

Nicolet,  (parcelle  en  com,  soc.) 

Lotbini^re,  (parcelle  en  com.  soc) 

Dorchester, 

Belleohasse,  (parcelle  encom.soc.) 

Kamouraska,  (par.  en  com,  soc) 

Rimouski, 

L'Islet,  (parcelle  en  com,  soc) 

Gasp^  (parcelle  en  fiel) 

BonaTenture,  (parcelle  en  Gid,') 

Ottawa,  (parcelle  en  Aet) 

Deux  Montagues. 

Terrebonne,  (par  en  com,  soc) 

Leinster. 

Quebec,  (parcelle  en  com.  soc) 

Saguenay. 


Les  Oomtes  marqu^  d*une  asth^rique  sont  en  Toie  d'^tablissement  sur  les  terres 
de  la  Oouronnc 


No.  6. 

Tableau  montrant  d'une  mani^re  approximative  la  superficie 
des  terres  non-conc^d^es  dans  les  Seigneuries  habitues  et 
non  poss6d6es  par  la  Couronne  en  rapport  avec  les  trols  pre- 
mieres dispositions  des  clauses  VI  et  A  du  Projet  de  Loi. 


Kombre  d'arpents  situ^es 
dans  les  fiefs  aux  }  concM^s. 


Nombre  d'arpents  situ^ 
dans  les  fie&  k  ^  ooncM6s. 


No,  d'arpents  sttu^s  dans 
les  fiero  au  ^  conc6d€s. 


Environ  250,000. 


Environ  200,000, 


Environ  250,000. 


J'ai  obtenu  ce  tableau  en  c<mipmnt  la  superficie  des  fiefs  avec  la  superficie  oocu- 
p^  d'aprds  let  details  de  Tenumeratiou  de  1844,  et  en  6tablissant  pour  le  r^sultal 
d^finitir  une  proportion  entre  la  portion  occupee  du  sol  en  1844  avec  oelle  occup^a 
en  1851, 


APPBNDICE.  XVI 

No.  6. 
Tableau  montrant  le  revenu  produit  par  le  Quint. 


£  8.  d. 

Anneemoindre,  (1811) 5    6    4 

Annee  maximum,  (1808) 2856  16    5 

Moyenne  de  47  ann^esde  1803  fL  1851 792    0    0 

Mojrenne  de  38  ann^  de  1803  a  1841 ^ 836    0    0 

MoQtant  du  Quint  total  pendant  47  ans 37213    0    0 


Bbhibques  General. —  i  est  impossible  d*4tablir  d'une  mani^re  approximative 
Tctendue  des  franca-alens,  dont  la  superficie  d^aiUeurs  est  comprise  dans  celle  des 
fiefs  ;  mais  il  est  certain  qu'ils  sont  peu  nombreux.  Le  nombre  des  arridre-fiefs 
n*est  pas  non  plus  facile  i  dtablir  ;  ce  qui  imfMrte  pen  d*ailleurs,  car  la  mani^re 
de  prooMer  k  la  commutation  des  quelques  arridre-nefs  qui  existent  est  regime  par 
le  projet.  Les  domaines  des  Seigneurs  ^tant  g^neralement  de  tr^s  belles  propri- 
ctes,  on  pent  sans  exag^ ration  les  6?aluer  h.  une  moyenne  de  £2,000. 

Un  hit  qui  prouve  <^ue  la  Commutation  n'est  pas  regardee  comma  un  bien  grand 
arantage  paries  propnetaires  de  terres  en  culture,  c*est  que  du  3  JuiUet  1826  au 24 
Janvier  1842,  il  n'aete  log^  que  39  demandes  de  Commutation  pour  les  Seig^euries 
de  la  Couronne,  couvrant  une  superficie  de  581,751  arpents  occup^s,  ces  demandes 
en  outre  n'avaient  trait  qu'^  des  propriet^s  de  rille  situces  dans  Quebec, 

On  pent  evaluer  les  frais  de  perception  y  compris  les  pertes  par  abandon  de  terre 
et  insolyabilite  ^15  par  cent  du  /evenu  brut  suppute  sur  les  livres.  Ces  items  ie 
aoat  mont^  k  plus  de  33  par  cent  dans  la  Seignenrie  de  Beaabaraait. 
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XVIII 


Seignenries. 

Nombre  de 

mutations 

pendant    sept 

annles. 

Montant  des 

lods  et  ventes 

pendant  sept 

ans. 

Montant  an- 
nuel moyen 
des  lods  et 
ventes. 

Superficie  en 
arponts  des^ 
Seigneuries.' 

KeDentifny 

5 

65 

208 

195 

93 

94 

£ 

83 

378 

1428 

1034 

605 

603 

£ 
12 
64 
204 
145 
86 
86 

16118 

Aep«uu^jr   

Ijacolle 

42336 

DeLery 

42336 

Bleary 

31752 

BftbroTois  ••••••».•••••••••• 

42336 

Koyan  i..........tt.. •«.... 

42336 

Totaux 

660 

4131 

687 

216214 

n  fant  deduire  da  chifiEre  de  la  superficie  totale  la  somme  de  12,000,  etant  le  mon- 
tant des  arpents  de  terre  non  oocup^s  dans  ces  Seignenries  k  l*epoqae  designee, 
J&587  apportionnes  sur  204,214  donnent  un  peu  plus  que  1^  sol  par  arpent  en  super- 
ficie comme  representant  la  valeur  annuel  des  loos  et  ventes  des  six  Seigueuries  en 
question,  ^ni  sont  d*anciennes  propriet4s  situ^es  dans  le  district  de  Montreal. 

M.  Louis  Archambault,  de  St.  Koch  do  TAchigan,  dans  Fecrit  public  par  lui  en 
Decembre  dernier,  ctablissait  que  dans  la  Seigneurie  qu*il  habite,  dans  une  aire 
*'  de  2^  lieues  de  front  sur  6  de  profondeur,"  les  lods  et  ventes  produisent  £200  par 
annee  ;  sur  la  superficie  donnce  il  faut  retrancher  15,118  arpents  pour  la  paroissc 
de  liepentigny  qui  ne  fait  plus  parde  de  la  Seigneurie  dont  le  revenu  en  lods  et 
ventes  est  de  £200,  cela  fait,  on  a  pour  cette  beigneurie  de  TAssomption  un  peu 
moins  que  1^  sol  par  arpent  pour  revenu  des  lods  et  ventes.  II  rcsulte  de  tout 
cela  qu'en  etablissant  un  apportionnement  de  2  sols  par  arpent  de  rente  annuelle  on 
eteint  le  maximum,  produit  annuel  des  lods  et  ventes.  11  suit  de  ces  tableaux 
que  la  valeur  totale  du  sol  seigneurial  conc4d6  et  occupe  en  la  comptant  seulement 
^  £2  10s.  p^r  arpent,  en  moyenne,  change  de  main,  non  pas  tons  les  vingt  ans  comme 
on  Ta  dit,  mais  en  chifiPres  ronds  tous  les  50  ans,  par  la  moyenne  du  tableau  No.  7 
et  tons  les  80  ans  par  la  moyenne  du  No.  8.  Yoicl  encore  un  tableau  qui  prouve 
la  proposition  dnoncee  (^ue  2  sols  est  la  valeur  maximum  du  revenu  des  lods  ot 
ventes  pour  toute  les  Seignenries  si  la  campagne. 
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OBSERVATIONS 

SIR  L  H.  LAFONTAINE,  BT., 

JUGE  EN  CHEF. 


OB0BRTATtOM0  PKiLUtlKAIBSA. 


Dans  la  stance  du  26  juln  1850,  I'Assembl^e  Legisla- 
tive, sur  ma  proposition,  adopta  lea  deux  d^UMlrations  sni- 
vantes: 

^  lo.  RiwlUj — Que  la  tenure  eeigneuxiale,  dans  le  Bas- 
<*  Canada,  est  un  sujet  d'ortft*€  pubKCy  dont  U  est  da  <levoir 
^^  de  la  Legislature  piovincidede  s'occuper,  pins  particnlii- 
**  rement  depois  que  oette  question  a  attii6  Pattenticm  pa- 
^^  blique  k  mx  haut  digit ;  qa'il  impoite  en  cons6qaenoe 
^^  d'eflfectuer,  k  one  6poque  aussi  nqqxrochee  qae  possible, 
^^  la  ocHiversion  de  oette  tenuie,  en  une  tenure  libre,  en  pro- 
^^  t^geant  et  r6^ant  6q[aitablement  toos  leg  intirtts  con- 
"  cem6s. 

^^  So.  RiMolUy — Que  la  dite  commutation  de  tenure  ne 
^^  pent  avoir  lieu  qu'au  moyen  d'ane  indemnit6  suffisante 
<«  en  fiaveor  de  tons  oeux  dcMit  les  justes  droits  seront  l^s^s, 
"  en  Peffectuant.  " 

Ces  propositions,  adoptees  k  la  majority  de  53  contre  1, 
consacraient  les  principes  de  justice  et  d^^quit^,  pulsus  dans 
le  respect  dd  au  droit  sacr6  de  la  ph>pri6te,  sur  lesquels  de- 
vait  s'accomplir,  pour  fttre  legitime,  la  grande  revolution 
que  "  PActe  seigneurial  de  1854''  est  appel6  k  opiier  dans 
les  institutions  du  Bas-Canada. 

I 


de  France,  telle  que  modifiie  ensuite  par  dea  1(M9  sp^ciales 
pour  Padapter  a  I'^tablissemeiit  dhin  pays  Biowrellemeiit  aor 
quift  k  la  OoiMttne  de-'  ee«  Roid,  payfircouviyrt  de  fovfets  g^an^ 
teflqtei^,  ^ncfii?  it  im  efimat  ma  rude,  habxt^  tiifiquenies^ 
par  dej9  hordes  aauvage^,  a  €th  legaid^e  par  les  homines 
impartiaox,  comme  ^minemihent  calcnlge,  dans  I'orir 
gine,  k  assurer  le  succ^s  de  cet  6tablissement.  En  effet, 
dans  les  circonstances  06  la  oolonie  de  la  Nouvelle-France 
a  fit6  fondle,  on  ne  pouvait  s'attendre  que  la  masse  des  pre- 
miers colons  qui,  tdt  ou  tard,  devaient  devenir  propri^tairea 
du  sol,  pdt  apportear  avec  elle  d'autres  meyens  que  son  fener- 
gie  et  son  amour  dii  travail,  pour  concourir  k  jeter  les  fbnde- 
ments  d'une  nouvelle  patrie  dans  le  Nouveau-Monde. 

Sijeffiusttit  d^oeux  quiy  apprSoiant  impartialement 
Pliitfloira  de  I^tabUss^meat  dn  pays^  cioient  que  la  tenure 
sfligngDiialeyyiKyi^  nM  i|>o4iie  eomparatiTan^  peti  recu- 
se, a^uie  su<»i»  que  i'tia  enatleiKlaitet  qu^PooLdavait 
.  «a  atmdie^  je  saiB  %de«iQnt  un  de  octt^c  qui,  jugeaat  cfe 
f  MBS  fr^id  ^'  eknQepnBQila  qui  m  mmt  ap6r68  depuis,  dans 
.  laconditkn^  ka  besoiw  et  leaiddes  de  lii  eooi^t^  eanadi^- 
ne^  acmx  OMavaitiGina  que  les  hm  <pd  rlgiasent  cette  tenure, 
et  les  rapports  qu'elles  ^tablkseat  entre  les  seigm^uis  et  lets 
ceasitakes,  out  ce8s6  d'etre  dans  les  mc^ujos  de  cetle  mto^ 
«oci6t6.  Or,  une  loi  qui  n'est  pas  dans  les  mcetm  d'oa  peo- 
ple, tte  sauraft  subsistet  loi^;temps  sous  la  nomvelle  forme 
de  nottt  goUYementent^  stirtMft  toinqii^  e^tte  fet,  quelque 
juste  et  bienfaisante  qu'elle  ait  pn  0tre  dieils  eon  prfMipb, 
vient  plus  tard,  quoiqu'i  tort,  k  n'dtre  legaid^  par  ce  m^me 
peuple  que  ccmmie  errant,  men  une  dette  legitime,  mais  bien 
un  imp6t«uqu^l  il  se  perstiade  £ftcilemelit  quMl  n'a  pas  U- 
btement  cons^ittl. 

Ce«l  akvSy^et  Phbtoire  des  demiires  anntes  noils  en 
foumit  la  preute,)  qn'il  y  t  Bbfe  coiiira  k  ragitatioti  4  agita- 


i^,rQi^)ectdaAi|4ic»t4f»  ydnc(>ri6Uu  £t  quand  il  n'y  a,  oom- 
pamtivemeiiv^'uo  tr^jpi^  VMoim  d'iQ^ividtts  iat^refv^s 
ma  maintien  de  la  loi  qui  est  la  sa^ei  de  eeUe  agitation,  il 
£aiidrait  dtie  bien  avei^e  pour  ne  pw  apaspeviQii  d«.  suite 
quel  doit  en  ^txe  \b  r^mltat.  Le  petit  uombie  n^a  rien  A  y 
CRgmn j  U a, a«<Miiticaii«^>q«t ijrpentotu. 

Aiiwi,  "  PActe  seig^ietirial  de  1854"  ayant  pour  objet  de 
iQettre  Sji  ^  c^tjte  agjltatio^i  le  pays  doit  applaudir  k  sa  pro- 
mulgation^ taut  daus  rint^t  du  ceusitaire  que  dauB  celul 
du  seigueur.  D'uu  c6t6,  il  oonaa^Jie  eu  priucipe  le  lespect 
des  droits  legitimes  du  seigne^ur  ;  d'uu  autre  c0t6„  il  consa- 
cre  6galemeHt  en  priacipe  la  protection  k  laquelle  le  censl- 
taire  a  droit  de  s^attendre  contre  les  exacticms  de  ce  m6me 
seigneur.  Esp^rons  done  que  ce  double  r^sultat  sera  atteint 
par  une  ^d^le  et  impartiale  execution  de  la  loi. 

A  un  point  de  vn6  encose  plus  CterA,  cteTonMR)U9  ap- 
plaudir ft  la  pasiiation  de  ^  I'Actc  seignemW  3t  fW4  ?  •• 
C^st  tout  tme  r^Tolution  dans  nos  instittttiotts.  Bt  cetfe 
revolution  qui,  dans  cPautrei»  pays,  nVuifaft  pa  s'c^Sfer  sans 
effusion  de  sang  et  san^  renrner  P£difi^  social  jusque  dans 
ses  fondements,  tout  promet,  nous  en  avonsmfime  la  certitu- 
de, qu^an  Caaadiet,  ft  nomieut  de^  sa  popcdstiol^  >elle  va 

s'accomplir  pairiblement,  sans  trouble  «<  safts*  toMn$itan 
«ucHne. 

Poi^r  Buei»  iwdmr  Pax^QDikjififi  d<^  U^  loi  ajbol^t^  de 
k  \mism  M9w»w«ley  U  I4gi«latuM  a  jugi  }a6Q^mm^i^ 
f^ruiitidhwH4.4p6^paiv  d6eida|p  k,yM^w»f^  o^s^tip^ 
qiilfestims  d^  droit,  pQ«i^e«d'aM  mim^  Btt^fawim  i  !»  dip- 

stalwt,  ^^lea  pli;uipKQpreaftd6cldexle$p^UMa4e<d«ait.  <{^^ 
^^  daw  son  opwon,  sevcHU  awmia  A  la  aonwdtoitiaa  des 
*^  fr^wifttjiwibn^ii,  tm  "djftiflCTtiTMwit  la  valffliifttft  itsif^  dfr  1^ 
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autorisdfif^  MUmettre  ded  ^^qu^stioiia  suppl^mentaires  on 
"  cbntw-qiiestiOT*.'*    Les  jffwniets  wuls  Pdnrfait. 

Puis le  fltktnt  ajonte  :■    '  ^ 

^.  %I0  lacUoisioli  qtd  ^eiatdiui  pioiiooo6e  em  cte- 
^^  oiuie  dB8  dit^aqisiestiottft et piapoeitioDs,  gnidem  les Comr 
^^  mtesaites  «(t  I»  Pnxmreur^fin^ifiil,  et  seraoonatUrte  da]i9 
^^  totitje«i^e/qtii4'61everaparla  suite,  o(»nme  wx  juge- 
^^  ment  en  appel^eai^^nSmteseoct  de  la  Cpur  but  le  point 
^^  soul0T&  par  cette  questi^n^  dans  un  cas  aeipblable ^  quo>^ 
"  qu'entre  des  parties  diffferentes,'* 

Ce  tribunal  exceptiaimel  que  la  Legislature  a  ainsi  jug6 
k  propos  de  cr6er,  composfe  de  tous  les  juges  des  deux  pre- 
mieres Cours  du  Bas-Canada,  e^t  appel§,  sails  expos6d'au- 
cune  esp^ce  particuli^re  &  laquelle  les  lois  existantes  puis- 
sent  6tie  appliqu^es,  k  prononcer  d'une  mani^re  abstraite, 
dftf ,  d^iqiWj.pu,  plut6t  d^s  refcritsi  pour  ainsi  dire,  qui  doi- 
vcAlt  yirtUQl,lemf|nt  .^^tern^er  le  sort  des  pretentions  respec- 
tives,4^  9ejg;f  eu^.et  de^  ^en^j^taites 

La  tAche  est  immense  ;  la  lesponsabilite  Pest  plus  en- 
coie^  s'il  est  possible. 

'  ''  ■•'«<■,.•  '       -, 

II  snffit  d^uttiexemple.  iL^uMdes  qoestbns  les  phu^ 
eoiMlid§reM[erqueimw  tcfcHiir  eu  iteiMsAaer^  est  encom,  k 
PhMRrqtBifiem:,'  «b,  sujet  cte  conHoverse  ^ntie  les  premiers 
jtlfisoaDlsalttti^dil'pQy*  d'oiliioustSMNBts  Por^pne  de  nos  lois. . 
Je  fais  allusion  k  la  questioa  de  ;la  pvo|m6t6  des  eaux.  Ce* 
pendant  les  circonstances  nous  obligent,  aprfes  un  deiib6r6 
qtfidfete'i^peifife'ae  dihq  mois,  de  prononcer  une  d^^sion, 
ndn  scttleinent  st^  ietfe  cjii^istioh,  mafs  exmore  sur  un'  tr^ 
grand  nombre  d^autres  qui  embrassent,*p6iir '^nsl  dirtf^pres- 
qu«  tout  le  systems  de  nos  lois  de  proprie*4l'^ 
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Doram  ce  diUMnl^  nous  a^^mt  ew  i  regretler  k  morid^m 
de  noa  eoftft^ms ;  (1)  ettout  v6oeinnient,  au  moment  d'en 
venir  k  une  ddcimon  d6fiaUi¥e  sur  les  $ujets  divera  aouimB  k 
notre  examen,  tine  maladie  craelle  est  venae  sondainement 
nous  inspirer  des  craintes  sinenses  mnr  la  vie  de-oeflni  d'en- 
tre  nous,  k  qui  nous  devons  en  grande  partie  la  redaction  du 
jugment  "quenooB  avons  d  lendfe.(t)'  Ces  cndnte^  heureu- 
seiaent  ont  dispara ;  et  nons  eqp6ioi»  qoe  le  jour  oil  ee 
jugmnent  serepioiioncg,  V^tBt  de  sa  eonvalescenee  lui  per- 
mettra  d^6tre  present  en  cour,  du  moins  quelques  inetants, 
pour  remplk  une  pure  {(amuhti  l^gale^  puisque,  sans  cette 
presence,  il  ne  pourrait  dtre  eens6  pardciper  au  jugement 

Dans  ces  circonstances,  nul  citoyen  tant  soit  pen  de 
bonne  foi,  nul  honune  de  loi  tant  soit  peu  vers6  dans  la  con- 
naissance  de  notre  systime  fgodalj  et  qui  se  respecte,  ne 
saurait  trouver  h  redire  au  coi;Lrt  d61al.qui  s'est  6coul6  de- 
puia  I'audition  des  ^^  questions   seigneuriales"  jusqu'i  ce 

S'il  pouvait  y  avoir  lieu  k  blime,  ce  serait  plut6t  de 
nous  voir  decider,  en  si  peu  de  terns,  des  questions  aussi 
imp(»rtantes.  Ce  bl&me,  je  Pavoue,  pourrait  paraftre  m6rit§, 
sTl  n'y  avait  pas  des  raisons  urgentes  de  prononcer  aussitdt 
que  possible. 

D'abord,  Pune  des  parties  k  ce  grand  proems  (les  sei- 
gneurs), eelle  sur  laquelle  povte  la  loi  d'expsopriation  d6icr6- 
t6e  dans  Pint^t  pubiie,  est  virtueUement  priv^  des  b6»6- 
fiebs  de  sa  piopfMti  tam  qae^^urera  ee  psoc^S)  cetle  piopri- 
£t6  ^tant  devenm  inveadable*  La  oonipl^le  ex^ntkntde 
la  loi  pent  seule  lui  teftdie  sa  vm)ray4 

En  second  lieu,  les  censitaires,  s'ils  consultent  bien  leurs 
intii^tB,  doivent  d^sirer  que  ce  proems  se  termine  an  plus  vi- 

(1)  M.  to  Jage  VanMson.  ^ 

(t)  M.ItJiigeBioiia*        ,     ,  , 
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de  Taicte  qi»  ^^  PActe  seigneunal  4^  UBIM  "  a  ^i  Ub^iali^ 
ment  octroy^  en  leni  iavetqr^  poiu  fs^cilitor  et  leur  )P9ndie 
moBattft^<tt&Mix^^Mdiatdw4iQft»  . 

^p&H^  Nous,  aqseit  lea.  ji^^d^  oette  Cour  Sp^ciale^ 

eipiK  qtu  est  tout^-fail  en  4eb<Hr8  de^.d^vom  de  pptre  charge 
cKmoae  juges  de  la  Caui:  dn  Bam  de  laBeioQ^  et  de  I4  Coar 
Sup6iieure  ;  mission  k  la  quelle,  par  oa936quent,  nous  n'a- 
vions  aucune  iaii9on  da  nous  attendie.  Now  no  devons  pas 
M'diie  plw  hmg  aw  ee  pfixi^  irajnque  oela  woa  regafde 
persooaeUaixAttt^ 

l)*un  autrq  c6t6,  cette  iremarque  servira  k  expfiquer,  du 
ihoins  eii  autant  que  cela  me  conceme,  la  raisoh  pour  la- 
quelle  les  notes  que  Je  vais  lire,  comme  contenant  mes  vues 
et  mes  opinions  sur  notre  systfeme  f§odal,  ne  sont  qu'&  leur 
premier  jet,  et  doivent  fitre  revues  comme  telles.  Si  elles 
toai  livr6es  k  la  publicit6^  elles  le  ^eiont  dans  cet  6tat,  car 
ni  le  temps  ni  la  8Wt6  ne  me  permettent  de  le^  retoucher. 

II  est  de  mon  devcdr  de  (aire  une  autre  *obserratsolt,  ct 
je  la  iais  avec  Tapprobation  de  tons  mes  coofr^teS)  c'est 
que  plusieurs  des  questions  qui  nous  out  ^t^  souQUses, 
qi^caque  pcotaftt  sujr.  de3.  points  de  (l^t  9^ignenmlt  ut.  pev- 
Yont  ayoir  ajaenn.e&^t,  pi«,tk|p^  ^wf  rei;^eatiQi|i  da  la.laide 
18M|  q«e  oes  questions  saient  i^soImss  dans  I'affinnatiye  ou 
dans  la  negative,  Cependanl^  nous  aTa^a  dA*  poor  obto 
an  statut,  consacrer  un  temps  considerable  k  I'examen  de 
oes  Quesxions* 

D^un  autre  cdt€,  quelques-unea  des  questiona  61  oontre- 
questions  ne  pr^sentant  aucun  point  da  cboit  idicideri  nous 
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avons  do,  dans  oe  cas)  aons  alMf^nir  dy  tfiptribdfc.  De 
m^me,  nons  avons  dA  tKma  aMeaik  de  r^jNmdie  h  dualities 
propositions  qui,  tout  en  sooleva&t  des  qnesticnui  del  ^Mt^ 
•oflt  n6anm(^8  tout*&-4ait  dtraog^fes  4  l\>bjet  de  ^  PAele 
seigneurial  de  1854.  ^ 

Enfin,  je  ne  poia  teiminer  ces  lenmiques  pi6Uimnaiie9» 
sans  rendie  hommage,  publiqnement,  k  I'habiletS  des  avo- 
Ch%  qtd  oftt  sodteim  et  dfifendu  les  intSitM  et  les  pi6ten- 
tioiiB  i^cipiyyqftie^  den  parties  i,  ce  gtand  pro6k%  an  zdle  qtt^ 
onf  diSpi<y^^,  anic  eomiaissanoai  profoiHl^  dn  sujet,  dcmt  its 
out  fiiit  pretnre,  et  dbut  eette  Coor,  dant  son  ddllMy6,  i^OM* 
siuiiableinent  praflte. 

8i  les  oemitaina  n'attt  pas  jligi  A  jMopiMl  de  obn|miftl 
tie  et  de  se  faire  reprtsenter  en  coips,  an  d6sir  du  Qtatut^ 
c^est  sans  doute  parceque,  connaissant  d'avance  la  pcNrt£e 
des  propositions  du  Procmenr-O^n^ral,  et  la  Ugne  d'eirgj^- 
mentation  qui  devait  n6cessaiiement  s'en  suivr^,  ils  ^taient 
coQvaincns  qu'ils  ne  pouvaient  confier  la  d6fense  de  leig^ 
droits  k  de  meillenres  mains  que  celles  des  avocats  c[ae\f 
Procurenr-G6n§ral  avait  choisis  poor  soutenir  ces  xpi/nes 
propositions  devant  cette  Cour,  propositions  qui,  toutes,  pour 
aiiisi  dire,  tendaient  i  faire  triompher  les  pretentions  des 
q^isitaires^  mftme  lea  plus  avano^es.  f^ceki  cm.  demieni 
n'<Mit  pas  eommis  une  iaiUe« 

En  rendant  cet  hommage  aux  avocats  concemes  de 
part  et  d'autre,  j^exprime  non  seulement  mon  propre  senti- 
ment, mais  aussi  celui  de  tons  mes  confreres. 


( 
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PREMIERE  PARTIE. 


JSI7    DK   FUr. 


1.  Dans  le  Canada  seigneuriai,  le  Jen  de  fief,  c'est-a^ 
im  l'ali6nation  qu^un  seigneur  peut  faire  de  son  fief,  a-t-il 
et6  lestreint  dans  les  m6mes  limites  et  soumis  aux  mfiraes 
oonditions  qu'il  P^tait  en  France  sous  I'empire  de  la  Coutu- 
me  de  Paris  ?  Telle  est  la  question  principNede  k  r^soudre  en 
cette  mati^re.  Elle  me  conduit  tout  naturellement  k  exa- 
miner d'abord  ce  qu'6tait  le  Jeu  de  fief  en  France. 

2.  Henrion  de  Pansey  (1)  donne,comnieconvenant&  la 
majeure  partie  des  Coutumes,  la  definition  suivante  du  Jen 
de  fief :  ^^  une  espfece  d'ali6nation  par  laquelle  le  propri6- 
taire  d'nn  fief  en  s6pare  le  title  et  le  corps  par  la  reserve  de 
la  foi  et  Pali6nation  du  domaine,  et  subalteme  la  partie 
qu'il  ali^ne  k  celle  qu^il  retient,  par  Pimposition  d'un  droit 
ou  d'un  devoir  seigneurial.'' 

"  Un  fiefi  ajoute  Pauteur,  est  un  fttre  mixte  compos6 
de  devoirs,  tels  que  la  foi,  Pobligation  d'etre  fiddle  k  son 
Seigneur,  qui  en  forment  le  titre  et  en  constituent  Peflsence  ; 
et  de  domaines  corporels,  de  droits  utiles  et  honorifiques  qui 
en  forment  le  corps,  ce  que  les  feudistes  appellent  Mbfectum 
tnateriale.  Le  corps  efle  titre  dufiefsont  ^galement  dans 
le  commerce,  etc.,  etc. 

Le  Jeu  de  fief  se  faisait  de  deux  mani^res,  par  Pinf§o- 
dation  et  par  le  bail  k  cens  ;  et  quand  il  avait  lieu  au  profit 

(1)  Dissertations  fiodale3,  k  Ptrt4  <<Jeti  de  fief,"  t.  2,  p.  363.  Get 
ouvrage  6crit  peu  de  temps  ayant  la  revolution  francaiae,  a  M  public 
tn  1789. 
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de  P^gllse^  il  pouvait  6galeinent  se  faire  par  one  troisidme 
vole,  celle  de  la  franche  aumdne. 

"  Le  Seigneur  donne  en  fief,  dit  le  m6me  auleur,  p. 
364,  lorsqu'il  stipule  Pobligation  de  lui  rendre  hommage  :  il 
donne  a  cens,  lorsqu'il  grfeve  la  portion  alien6e  de  presta- 
tions roturidres." 

"  Le  Seigneur  se  joue  de  son  fief  par  la  voie  de  firanche- 
aum6ne,  lorsque  donnant  a  Pfiglise  sans  demission  de  foi, 
sans  reserve  d'aucune  prestation,  il  declare  dans  I'acte  qu'il 
donne  en  aumdne,  inpuram  deemosynam.^^ 

3.  Sous  Pancienne  Coutume  de  Paris,  r6dig6e  en  Pan- 
n6e  1610,  le  Vassal  avait  une  liberte  illimitfee  de  se  jouer 
de  son  fief,  "  Un  Vassal,"  portait  le  41e  article  de  cette 
Coutume,  "  se  pent  jouer  de  son  fief  jusqu'4  la  demission  de 
foi,  sans  qu'on  en  puisse  demander  profit." 

"  Cette  faculty  abeolue  de  se  jouer  de  son  fief,  une  fois 
€ngke  en  loi  par  la  Coutume  de  -  Paris,  devint  en  quelque 
«orte,  dit  Henrion  de  Pansey,  p.  370,  le  droit  conmiun  du 
royaume." 

Observons  que,  quant  au  d^membrement  de  fief,  Parti- 
cle 35  de  la  m6me  Coutume  de  Paris  portait  :  "  le  Vassal 
ne  pent  dtmembrer  son  fief  au  prejudice  et  sans  le  consen- 
tement  de  son  seigneur." 

4.  Lors  de  la  nouvelle  redaction  de  la  Coutume  de  Pa- 
ris en  Pann6e  1580,  Particle  suivant,  qui  est  le  51e,  fiitsubsti- 
tue  aux  articles  35  et  41  de  Pancienne  Coutume  :  "  Le  Ya*- 
"  sal  ne  pent  demembrer  son  fief  au  prejudice  et  sans  le  con- 
"  sentement  de  son  seigneur :  bien  se  peut  jouer  et  disposer, 
"  et  faire  son  profit  des  heritages,  rentes  ou  cens  fetant  du 
**  dit  fief,  sans  payer  profit  au  seigneur  dominant,  pourvd 
"  que  Palifenation  n'excfede  les  deux  tiers,  et  qu'il  en  retien- 
*^  ne  la,  foi  entifere,  et  quelque  droit  seigneurial  et  doma- 
^  nial  sur  ce  qu'il  aliine." 

t 
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Dans  la  premifere  partie  dc  cet  article  de  la  nouvelle 
Contume,  Particle  35  de  I'ancienne,  svvt  le  d^membrement 
de  fief,  est  lepioduit  mot  pour  mot ;  et  dans  la  seconde  par* 
tie,  Ton  retmuve,  k  nne  exception  pr^,  toute  la  substance, 
mcds  en  termes  plus  explicatifs,  de  la  disposition  de  I'arti^ 
cle  41  de  la  m6me  Contume  sur  le  Jeu  de  fief;  I'exception 
est  renfenn6e  dans  la  condition,  6xig6e  par  la  nouvelle  Con- 
tume, que  Pali6nation  n'exc^de  pas  les  deux  tiers  du  fief, 
c^est-d-dire,  du  corps  de  ce  fief. 

Guyot  (1)  observe  mt  cet  ckrticle  que  les  mots  "retenir 
laibi  entifere,"  ont  le  m6me  sens  que  les  mots"jusqu'i  la 
demission  de  foi*'  de  Pancienne  Coutume,  lesquels  voulaient 
dire,  "  pourvfi  qu'il  ne  se  d^mette  pas  de  la  foi,  ce  qui  litt6- 
ralement  est  la  m6me  chose  qtie  en  retenant  la  foi  ;  "  que 
ces  mots  de  Pancienne  Coutume,  "pent  se  jouer  de  son 
fief,"  et  ceux  de  la  nouYelle,  "pent  se  jouer,  disposer  et  faire 
^M  jwofit  d^s  hiiitaged,  refttes  ou  oens  6tant  du  dit  fief,"  si- 
ghifient  k  hitoie  ehoe^.  ^*  Qu«^  la  ftomrelle  Coutume,  dit 
te  mftme  auteur,  ebarge  le  Vassal  de  reteniir  "  un  dixrit  sei- 
gneurial  et  domanial,"  c^6tait  le  droit  ccmstant  de  Pancien- 
ne ;  e'est  ce  qui  formoit  les  fi^  en  Vair^  ou  incorporels,  qui 
tie  eonsistaient  qu'en  cens,  rentes  et  mouvances  :  dans  Pan- 
oienne,  on  ne  distinguait  \&jeu  d'ayec  le  d&membrement^  que 
parce  que  dans  le  Jeu,  on  retenait  le  cens  ou  la  mouvance  ; 
dans  le  d^membrement,  loin  de  retenir  un  droit,  on  faisait 
de  la  pairtie  ali6n6e,  un  fief  distinct,  s^parl  du  principal, 
« subsistant  per  6fe,  ee  qui  est  pr6eis6ment  la  m6me  choee 
dans  la  nouvelle." 

Henrion  de  Pansey  va  mfime  jusqu'A  dire,  (p.  870  et 
S86),  qu'aux  termes  de  Particle  41  de  Pancienne  Coutume 
de  Paris,  "  une  retention  s6che  de  la  foi  suffisait  pour  la  r6- 
golarit^  dn  Jeu  de  fief." 

Ainsi  Pon  volt  que,  si,  sous  Pancienne  Coutume,  le  Jeu 
(1)  Tr«it6  4e8  6ef8,  t.  1,  p.  115  et  116.  Edition  de  1767. 
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de  fief  ^tait,  comm^  le  remuTque  Guyojt,  assuj6ti  4  deux 
conditions,  celle  de  la  retention  de  la  fioi  et  celle  de  )a 
retention  d'un  droit  domanial  et  seigneurial,  il  en  6tait  de 
mdme  sous  Pempiie  de  la  nuuvelle  Contiun^  :  Ic  Jeu  de 
fief,  pour  dtre  r6gulier,  devait  6tre  aussi  fait  4  c^s  deux 
conditions,  et,  de  plus,  k  la  coiiditicm  qu'il  n'exc6dlLt  pas 
les  deux  tiers  du  corps  du  fief ;  tandis  que  sous  Paneienne 
Coutume,  il  pouvait  atteindre  la  totality.  C'est  la  seule 
difference  que  pr6sentent  les  dispositions  de  ces  deux  Cou^ 
tumes  sur  le  Jeu  de  fief ;  sous  tons  les  autres  rapports  sur 
cette  matifere,  dies' spnt  semblables. 

5.  Une  autre  questi<Mi  importaale  dans  aette  diseussion, 
est  celle  de  savoir  si,  dans  ia  Ck>utume  de  P^ris,  le  leu  de 
fief  pouvait  se  faire  k  prix  d'arg^nt,  G'.est*4<Ure,  si  le  sei- 
gneur pouvait,  sdcm  le  langage  de  la  plupait  des  ^distes, 
rccevoir  des  deniers  d^entrSe. 

Sur  oe  point,  de  mdme  qpe  sur  oelui  d^  M  qiv>t|t^  4li 
fief  doDit  ij  dtait  pe^mi^  i.  ^n  ya^^ol  de  se  jo^e^,  ll^Brion 
de  Pansey,  p.  37$>  iVOV/s  9pp¥€^4  q^  l^^  diS^s&tt^u  ^^PPgi- 
tions  des  .Coutjiin^e?  le^  p^^ge^ent  ^n  ^uatre  clasps  g6- 
n^rales. 

"  Dans  celles  de  la  premifere  classe,  dit-il,  le  Vassal  est 
libre  de  se  jouer  de  son  fief,  par  bail  a  cens,  par  vente^  en  un 
mot,  comme  il  lejuge  d  propos  ;  mais  il  ne  pent  aligner  par  ' 
cette  voie  que  telle  ou  telle  partie  de  son  domaine.     Ce  sont  * 
les  deux  tiers  k  Paris,  c'est  le  tiers  en  Anjou,  etc.,  etc. 

^^  Les  Ck)utumes  de  la  deuxi^me  classe  p^vmettent  4't- 
li6ner  la  totalite  du  domaine,  mais  elles  exigent  que  ,r^Ji6*  . 
nation  soit  faite  par  la  voie  du  bail  d  cens  el  rmUs. 

"  D'autres,  Cj9fi^[»rm€#  A  Pi^nd^^n^  Coulume  4«  Pc^ri^f 
laissent  an  Vasssd  la  l^>trU  laphM  i$id^nie  /^eU^s  lui  per- 
mettent  de  se  jouer  de  la  totality  dp  fiomaine^.^  de  le  fSaire 
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p(ur  vente  ou  par  bail  d  cens  et  rentes^  avec  ou  sans  deniefj 
d^erUrie^  comme  U  lejuge  d  propos, 

"  Enfin  il  existe  une  quatii^me  classe  de  Couturaes, 
qui  n'ont  aucune  disposition  sur  le  Jeu  de  fief.  La  Juris- 
prudence a  suppl66  au  silence  de  ces  Coutumes.  En  gene- 
ral, on  les  range  dans  la  premifere  classe.  Les  Vassaux  y 
sont  obliges  de  se  conformer  a  la  Coulume  de  Paris,  qui  per" 
met  les  demers  d'en/r^e,  mais  qui  defend  d^aliener  au  de  Ik 
des  deux  tiers  des  hMtageSj  cens  et  rentes  itant  du  ditfief* 

Puis,  apr^s  avoir  citfe  le  texte,  sur  le  Jeu  de  fief,  de  la 
Coutume  de  Montfort,  (1),  et  de  la  Coutume  de  Clermont  en 
Beauvoisis  (2)  qu'il  range,  avec  I'ancienne  Coutume  de  Pa- 
ris, dahs  la  troisifeme  classe,  Henrion  de  Pansey  ajoute : 
*^  des  dispositions  aussi  indefinies  ne  laissent  rien  4  desirer 
aux  Vassaux  :  elles  leur  permettent  le  Jeu  de  fief  le  plus 
arbitraire  ;  elles  leur  permettent  de  se  jouer  de  to  totality  de 
leur  fief,  et  d^en  recevoir  en  argent  la  vMtable  valeur. 

"  Voilk  pr6cis6mfent  Perreur  qui  s*§tait  gliss^e  dans  la 
Coutume  de  Paris,  de  la  redaction  de  1610 

**  Tous  les  inconv6nients  du  Jeu  de  fief  ind6fini  se  fai- 
B^ent  sentir  avec  autant  de  force  qu'aujourd'hui,  dans  Pin- 
tervalle  de  la  premiere  a  la  seconde  redaction  de  la  Coutume 
de  Paris.  Cependant  on  jugeait  dans  cette  Coutume,  alors 
semblable  k  celle  dont  nous  parlons,  que  le  Vassal  pouvait 
se  jouer  de  to  totality  de  son  domaine,  m^me  avec  deniers 
d?entr6e,  II  y  en  a  deux  arrets  des  25  Juin  1516  et  17  F6- 
vrier  1537.  Ces  arrets  ont  pour  la  Coutume  de  Clermont  et 
ses  semblables,  la  m^me  autorite  que  pour  Pancienne  de 
Paris,  puisque  cette  ancienne  Coutume  de  Paris  avait  la 
mfeme  disposition.'' 

(1)  P.  376.  "  Le  Vassal  s€  peut  jouer  de  son  6ef  jusqu'i  demission 
de  foi ;  art.  32 . .  •  •  peut  faire  de  son  6ef  son  domaine.'' 

(2)  '<  n  peut  <<  le  bailler  en  toat  ou  en  partie  i  rente  on  gros 
cens,  et  autrement  contracter,  sans  se  d^mettre  de  la  foi,  et  sans,  pour 
et,  deroif  aucun  droit,  art.  96,^ 
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"  Les  Coutumes  de  la  premifere  classe  (dont  fait  partio 
la  nouvelle  Coutume  de  Paris),  ne  prSsentent  aucune  difii. 
cult6,  ajoute  Henrion  de  Pansey,  ni  »ur  la  quotit6  du  do- 
maine  que   le  Vassal  p^ut  aligner,  ni  sur  la  is^cvXih  de  rece- 

voir  des  deniers  (Pentr^e 

Les  mots  "se  jouer  et  faire  son  profit,"  sont,  dit-il,  p.  380, 
des  "  expressions  g6n6rales  qui  autorisent  toutes  les  esp^- 
ces  d'ali6nation*" 

A  Pautorite  de  Pauteur  des  "  Dissertations  ftodales," 
vient  naturellement  se  joindre  celle  de  son  contemporain, 
Herv§,  qui,  comme  lui,  est  un  des  demiers  feudistes  qui  ont 
6crit  avant  la  revolution  fran^aise.  Herve  (1)  dit  que  "Par- 
ticle 51  de  la  Coutume  de  Paris  n'excepte  absolument  au- 
cune espfece  de  contrat.  II  porte  indistinctement  et  dans 
les  termes  les  pins  g6n6raux,  que  le  Vassal  peut  se  jouer y 
disposer  ei  faire  son  profit  des  hMtages^  rentes^  etc.  Ainsi, 
le  Jeu  de  fief  peut  s'operer  par  bail  k  cen^,  par  bail  a  ren- 
te, par  donation,  par  legs,  par  ^change,  par  vente,  par  sous- 
inf§odation  ;  en  un  mot,  par  tous  les  contrats  qui  transpor- 
tent  la  propriety  ;  mais  il  ne  faut  detacher  de  pas  un  de  ces 
contrats,  aucune  des  conditions  requises  pour  la  validite  da 
Jeu  de  fief."  (2) 

6.  Tel  6tait  le  Jeu  de  fief  dans  la  France,  lorsque  ses 
Rois  entreprirent  Petablissement  des  colonies  qu'ils  fondfe- 
rent  en  Amerique.  Apr^s  avoir  ainsi  d6montr6  le  caractfere, 

(1)  Th6orie  des  mati^res  fi&odales  et  censuelles,  t.  3,  p,  374. 

(2)  Voyex :  Brodeau,  sur  la  C.  de  Paris,  t.  1,  p.  534,  nos.  19, 
20»  23, 25  et  26.  • .  • .  •  <<  le  Vassal  peut  vendre  et  ali6Der  les  deux 
tiers  de  son  fief  d  prix  d^argent,  ou  les  bailler  k  cens,  rente  ou  emphj- 
t6o8e,  etc. 

Ferri^re,  sur  Part.  51  des  «  Fiefs  ;  ^  p.  842,  no.  3,  p.  843,  no.  6, 
p.  845,  no.  17,  p.  847,  nos.  26,  27,  p.  852,  no.  45,  p.  855,  no.  1, 
o^  il  est  dit  que  par  les  mots  de  cet  article  ^*  faire  son  profit,  etc., 
«'est  disposer  par  vente  ou  autre  mani^re  d'ali6nation,  dont  %l  puisse 
tirer  quelqu' argent  encas  de besoin 

Fonmayr,  des  "Lods  et  Ventes,"  t.  2,  chap.  21,  p.  86,  87,  89,  94» 
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la  lUdmie,  I'Alflmlw  «t  i«»  eMdiUons  4fe  ^t^  eispdce  d'ali6- 
natkm  det  ierret  fiodedef  «ou9  I'empire  dr  ia  Co«t«me  df 
Paris,  deTenne  le  droit  oommnft  de  la  Noovelle-France,  U 
me  faut  mainteaant  entrer  dans  la  consld^ratioQ  du  m6me 
SHJet  dans  sea  Tapports  avec  l'6tat  de  choses  existant  dans 
le  Canada  Seigneorial,  c^t  examiner  si,  par  la  force  de  cet 
6tat  de  chose«,  si,  par  la  nature  et  les  dispcNsitions  de  la  16- 
gislation  particulifere  a  notie  pays,  Particle  61  de  la  Coutu- 
me  de  Paris  a  6t§  on  entiferement  abrog6,  on  seulement  modi- 
fife  ;  et,  dans  ce  dernier  cas,  si  cette  modification  a  eu  Peffet 
d'apporter  de  nouvelles  restrictions  au  Jeu  de  fief,  ou  de  Ini 
donner  une  plus  grande  extension. 

7.  Notre  histoire  f6odale  pent  6tre  divisfee  eu  plusieura 
p6riodes  ;  la  premiere  compreud  le  terns  qui  s'est  6coul6  de- 
puis  les  premieres ^tentatives  faites  pour  coloniser,  jusqu'i 
P^tablissement  du  Conseil  Souverain  de  Quebec^  en  Pannfee 
166au  Encore  cette  periode  peut-elle  6tre  subdivisfee  en 
dfsux  parties,  dont  la  premiere  s'arrSte  a  la  formation  de  la 
Compagnie  des  Cent  AbsocUs^  dite  de  la  Nauvelle-Frimce^ 
en  Pannfee  1627-28,  et  la  deuxi^me  s'etend  depuis  cette  date 
jusqu'a  la  demission  de  cette  Compagnie  en  la  dite  ann6e 
1663. 

Quant  k  la  premifere  partie,  les  documents  qui  sont  par- 
venus k  notre  connaissance,  sont  pen  nombreux.  lis  n'en  sont 
pas  pour  cela  moins  importants,  puisqu'ils  attestent  que,  d^s 
le  commencement,  Pintention  du  Gouvemement  de  la  Mhte- 
Patrie  a  6t6  d'introdnlre  le  systdme  seigneurial  dans  ses  co- 
lonies d'Am6rique. 

Le  premier  de  ces  documents  est  en  date  dn  It  Janvier 
1S98.  Ce  sont  des  Lettres-patentespar  lesquelles  le  Roi  de 
France  nomme  le  Sieur  de  la  Roche  son  Iiieuteu8jat-G|u$- 
nd  et  GouTemeur  ^^  ds  pays  de  Canada,  iloobelaga,  Tern- 
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Neuved,  Labrtd^,  lUtMM  cfa  ht  Oiude  Bi^  (1)  d^  Nci- 
remb^gue  et  teiMil  adjaoentes. .  •  * 

^^  £t  afin  d'attgmenter  et  acQrottre  I9  boa  votdoir^  cou- 
'*  rage  et  affecticm  da  oeox  qui  servirout  i  Pex6cutioa  et 
^^  exp^diticHi  de  la  dite  entreprise  et  m6me  de  ceux  qui  d^ 
^^  meurermU  ia  dUe$  teirm^ ''  dit  Sa  Maje«t6,  ^<  nous  lui 
'^  dvcms  d<mn6  pouvoir^  d'keUee  terres  qn'il  nous  pounoit 
*^  avoir  acquises  au  dit  voyage,  faire  bail,  pour  en  jouir  par 
^*  ceux  &  qtd  elles  seront  aifect^es  et  leurs  successeurs,  en 
^^  tou8  droits  de  propri6t6,  k  sovoir  :  aux  gentilshcMnmes  et 
^^  ^ux  qu'il  jugera  gene  de  m^rite,  en  Fiefs,  Seigneuries, 
^^  Chatellenies,  Comt^s,  Yicomt^s,  Barotmies  et  autret  di*  ^K 
^^  gnit^s  relevant  de  Nous,  telles  qu'il  jugera  eoaveair  k 
^^  leurs  (Services,  k  la  charge  qu'ils  serviront  4  la  tuiticxi  et 
"  defense  des  diter  pays  ;  et  aux  autres  de  moindre  condi- 
^^  tion,  k  telles  charges  et  redevaaces  annuelles  qu'il  avise* 
^^  ra,  dont  nous  con^ntons  qu'ils  en  demeurent  quittes, 
^^  pour  les  six  premieres  ann^s,  ou  tel  autre  terns  que  no^ 
^^  tre  dit  Lieutenant  avisera  bon  £tre,  et  connaltra  leur  6tre 
^^  n^ceesaire,  except^  toutefois  du  devoir  et  service  pour  la 
**  guene "  (2). 

8.  Le  second  document  que  Pon  tiouve,  dans  lequel  il 
est  fait  mention  de  concession  de  terre  en  Canada,  porte  la 
date  du  dernier  jour  de  F6vrier  1626,  (S).  Ce  sont  des  lettres 
de  confirmation  et  de  concession  donn^es  k  Paris  par  le  Due 
de  Vantadour,  "Vice  Roy  de  la  Nouvelle-France,'*  sur  la  re- 
quite de  Louis  Hubert  "Pun  des  sujets  et  habitansau  susdit 

(1)  ^  C'ett  aioai  crn'oa  uppeUait  cemmiinAnxint  aloni  le  Fleuve  de  S. 
Laurent.''  Charlerouc,  t«  1,  p.  108. 

(2)  Charlevoiz  nous  apprend  que  le  Marquis  de  la  Koche,  apr^s 
avoir  ab<itd6  i  Vtde  de  SaSe  et  reccfnim  ensuite  lea  Cdtes  de  TAca- 
db,  retMRit  «a  FrtMM,  ok  ^*  dnpen  eeiiteteiHilWr§t^Mit  les  aaa^es 
suivaattty  et  I'eapAcMrent  de  suivrt  aoa  eatrepnse. "  t.  1,  p.  109. 

(3}  page  373.  du  VoK  des  «titres  des  Seignewriea,"  public  i  Quebec 
en  18d2,  formant  le  ler.  Vol.  den  ^Pi^ces  et  documents  relatifi  i  ta 
tenure  •eigneuriale." 
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pays"  et  ^^chef  de  la  premiere  famille  qui  ait  habit6  depuis 
I'an  1600  jusques  a  present."  H6bert  exposait  qu'il  avail 
*'au  lieu  de  Quebec,  deffirich6  certaine  portion  de  terre  com- 
prise dans  I'enceinte  d'un  clos,**  (que  Pon  dit  6tpe  le  lieu 
connu  aujourd'hui,  dans  la  ville  de  Quebec,  sous  le  nom  de 
"Soruff  au  Matelot)  "et  fait  bfttir  et  construire  un  logement 
pour  luy,  sa  famille  et  son  bestail."  II  all6guait  encore  qu'il 
avait  obtenu  du  Due  de  Montmorency,  pr6decesseur  du  Due 
de  Vantadour  dans  la  charge  de  Vice-Roi,  le  don  a  perp6tuit6 
de  cette  portion  de  terre  par  des  lettres  exp6di6es  le  4  F6- 
vrier  1623.  Le  nouveau  Vice-Roi  le  confirme  dans  cette 
concession,  "pour  en  jouir  enfiefnchle^  par  lui,  ses  hfiritiers 
"  et  ayant  cause  k  Pavenir  comme  de  son  propre  et  loyal 
**  acquest,  et  en  disposer  pleinement  et  paisiblement  comme 
"  il  verra  bon  6tre,  le  tout  relevant  du  Fort  et  Chateau  de 
"  Quebec  aux  charges  et  conditions  qui  luy  seront  cy-apris 
**  par  nous  impos6es.''  Par  les  mfemes  lettres,  le  Due  de 
Vantadour  "de  plus  fait  don  au  dit  Hubert  et  k  ses  succes- 
"  seurs,  hoirs  et  hferitiers  de  Pestendue  d'une  lieue  fran^ai- 
"  se  de  terre  situ6e  proche  le  dit  Quebec  sur  la  rivifere  Saint 
"  Charles,  qui  a  estfe  bom6e  et  lirait6e  par  les  Sieurs  de 
"  Champlain  et  de  Caen,  pour  les  possider^  deffricher^  cuUir 
"  ver  et  habiter  ainsy  qu'il  jugera  bon  estre,  aux  mfemes  con- 
"  ditions  de  la  premiere  donation." 

L'on  voit,  dans  cette  concession,  que  les  "  charges.et 
conditions"  en  pourront  6tre  fixees  ciraptes  par  le  Vice-Roi ; 
premiere  indication  de  la  retention  de  ce  pouvoir,  que  le  Roi 
et  ses  repr^sentants  exerc^rent  si  souvent,  d'intervenir,  par 
voie  16gislative,  ou  purement  administrative,  dans  les  con- 
cessions d6jA  faites,  afin  de  mieux  assurer  Paccomplissement 
de  Pobjet  de  ces  mfimes  concessions,  la  colonisation,  le  de- 
frichement  et  la  culture  des  terres.  La  suite  fera  voir  que 
cette  intervention  incessante  a  donn6  au  systfeme  seigneu- 
rial  dfe  la  Nouvelle  France,  un  caract6r«  tout-a-fait  particu- 
VL       lier. 
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9.  Des  idocumeats  relatUis  &  node  sujet,  el  ant^rleun  i 
la  fonnatioii  de  la  Compagnie  des  C^at  ansooi^s,  le  litre  de 
la  piemi^re  concession  de  l'6t^ulae  de  teive,  oonaiue  aujour- 
d'hui  sous  le  nom  de  la  Seigneurie  de  *^  Notre  Dame  des 
Anges, ''  snr  la  rivi^ie  ^t  Chailes,  pths  Qn^bec^.  forme  le 
tioisi^me  et  le  dernier  qa'ii  nous  a  6x6  permis  de  ccnuralte^ 
S'il  y  en  a  d'antres,  nous  en  ignoions  I'existence. 

Cette  concession  de  ^^  quatre  lieues  de  terres ''  fot  faite 
par  le  Due  de  Vantadour  en  sa  quality  de  Vice-Roi  4e  la 
Nouvelle  France  aux  R6v6rends  P^res  de  la  Compagnie  de 
Jfesus,  le  10  Mars  1626  :  "  notre  volont6, "  est-il  dit,  "  estant 
^^  qu'ils  jooissent  paisiblement  de  tons  les  bois,  lacs,  6t€uigs, 
^^  rivieres,  ruisseanx,  prairies,  ceurri^res,  pairij^res  et  autres 
^^  choses  qui  se  rencontreKmt  dans  le  contenu  de  ces  dited 
^^  terres,  esquelles  terres  ils  pourront  b&tir,  si  bon  leur  sem- 
*^  ble,  une  habitation,  demeure,  noviciat  ou  s6minaire  poor 
^'  eux  et  pour  y  eslever  et  instruire  les  enfants  des  Sauva^ 
**  ges. " 

Dans  ces  trois  documents,'  nous  avbns  le  commence- 
ment de  notre  histoire  £§odale.  Appr6ci6s  uniqnement  en 
eux-m6mes,  ind^pendamment  de  ce  qui  a  eu  lieu  plus  tard 
en  Canada,  s'ils  paraissent  dtre  scms  influence  sur  la  ques- 
tion du  Jeu  de  fief^  ils  servent  du  moins  k  faire  connattre 
quel  a  §t6,  dans  son  origine,  le  syst^me  que  Pon  avait  Pin- 
tention  de  suivre  dans  la  concession  des  tenes,  comme  6tant 
le  plus  propre,  dans  les  idfees  qui  pr^valaient  k  cette  fepoque, 
a  r^aliser  le  but  principal  que  le  gouvemement  fran^ais 
devait  avoir  en  fondant  cette  colonic. 

10.  Je  passe  maintenant  k  P^tablissement,  en  1627-28, 
de  la  Compagnie  de  la  NouveUe  France,  dont  la  Cbarte  fit 
du  C^iada  un  (}(nwernemmiti>ropriitaire.  (1)    Toute  la  te- 

(1)  Les  articles  de  cette  association,  accord^s  par  le  Cardiuid  de 
iUcbelieu,^  Grand  Mafitre,  chef  et  SuriDteiidant  Gi6n6ml  de  la  Navi- 
gation et  commerce  de  France, "  sont  en  date  du  29  AtHI  1627  ;  ra- 
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near  de  cette  cbarte,  compos^e  de  divers  articles,  ^tteste 
que,  dans  la  creation  de  Qette  Compagnie,  le  Roi  avait  pour 
objet,  selon  les  expressions  6nergiquesdu  pr6ambule  des  ar- 
ticles du  29  Avril  1627,  d'etablir  "  une  puissante  colonic, " 
afin  que  ^^  la  Nouvelle  France  lui  fOt  acquise  avec  toute  son 
/  **  ^tendue,  pour  une  bonne/ois,  sans  craindre  que  les  enne- 
I  "  mis  de  Sa  Couronne  la  ravissent  aux  Fran^ais,  comme  il 
)  **  pourrait  arriver  s'il  n'y  6tait  pourvu. ''  II  voulait  par  li 
i  remfidier  aux  fautes  du  pass6,  qui,  sous  la  conduite  des 
\  marchands  qui  en  avaient  obtenu  tout  le  commerce,  avaient 
laiss6  le  pays  sans  culture  et  presque  sans  population. 

Le  Canada  est  donn6  k  la  Compagnie  de  la  Nouvelle 
France,  "  k  perpfituite,  en  toute  propriete,  justice  et  sei- 
gneurie. ''     Le  Roi  ne  se  reserve  que  "  le  ressort  de  la  foi  et 

hommage avec  une  Couronne  d'or  du  poids  de  huit 

marcs  k  chaque  mutation  de  Roi,  et  la  provision  des  officiers 
de  la  justice  souveraine,  qui  lui  seront  nomm6s  et  prfesen- 
t6s  par  les  dits  associ6s,  lorsqu'il  sera  jug6  a  propos  d'y  en 
fitablir. "    (art.  4,  des  art.    du  29  Avril  1627). 

**  PoumMit  les  dits  associ^s,  dit  Part.  6.,  am61iorer  et 
am6nager  les  dites  terres,  ainsi  qu'il  verront  6tre  a  faire,  et 
icellea  diatribuer  d  ceux  qui  habUeront  le  dit  pay  a  et  nutres^ 
en  telle  quantity  et  ainsi  quails  jugeront  a  propos  ;  leur  don- 
ner  et  attribuer  tels  titres  et  honneurs,  droits,  pouvoirs  et  fa- 
colt^s  quails  jugeront  6tre  bon,  besoin  et  n§cessaire,  selon 
les  qualit6s,  conditions  et  m§rites  des  perscmnes,  et  g6n6ra- 
lement  d  teUes  charge^  reserves  et  conditions  qu'ils  verront 
bon  6tre 

Par  Particle  premier,  la  Compagnie  s'engage  k  "  faire 
passer  au  dit  pays  de  la  Nouvelle  France,  deux  k  trois  cents 
hommes    de  tous  nUtiere  d^s  Pann§e    prochaine  1628,  et 

tites  et  confirm^s  par  arr^t  du  Roi  en  son  Conseil,  et  par  ses  Lettres 
Piitente8du6  Mai  1628.  <<  Edits  et  Ord.  rojanx, "  Edition  in  8o. 
publi^f  k  Quebec  en  1854,  tome  1,  p.  1,  et  sui?. 
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pendant  les  ann^es  snivantes  en  augmenter  le  ncmibre  jus- 
qo?k  quatre  mille  de  Pun  et  de  I'autre  sexe,  dans  quinze 
ans  prochainement  venans,  qui  finiront  en  D6cembre,  que 
I'on  comptera  1643  ;  les  y  loger,  nourrir  et  entretenir  de 
toutes  choses  gen^ralement  queleonques  ntcessaires  h,  la 
vie,  pendant  trois  ans  sevlement^  lesquels  expires,  les  dits 
associfes  seront  d6charges,  si  bon  leur  semble,  de  leur  nour- 
riture  et  entretien,  en  leur  assignant  la  quantum  de  terres  cK- 
frich^es^  auffisanles  pour  leur  subveniTj  avec  le  hU  niceasaire 
pour  les  ensemencer  la  premiirefoiSy  et  pour  vivrejusqy?(l  la 
rScoUe  lots  prochainey  ou  autrement  leur  pourvoir  en  telle 
sorte  qu'ils  puissent  de  leur  industrie  et  travail  subsister  au 
dit  pays,  et  s'y  entretenir  par  eux-mfemes,  *' 

L'article  3  impose  k  la  Compagnie  Pobligation  d'entre- 
tenir,  pendant  15  annees,  un  certain  nombre  d'Ecclesiasti- 
qjies,  "  afin  de  vaquer  k  la  conversion  des  Sauvages  et  con- 
solation des  Francois  qui  seront  en  la  dite  Nouvelle  France 

Si   mieux  n'aiment  les  dits  associes,  pour  se 

dfecharger  de  la  dite  depense,  distribuer  aux  dits  Eccl6siasti- 
ques  des  lerres  diJHch^es^  suiBsantes  pour  leur  entretien. . .'' 

A  Particle  7,  qui  "  accorde  aux  dits  associes,  pour  tou- 
jours,  le  trafic  de  tons  cuirs,  peaux  et  pelleteries  de  la  Nou- 
velle France,  "  une  exception  est  apport6e  par  Particle  8  qui 
dit :  ^^  pourront  n^anmoins  les  Francois  habUuis  ^  dits 
lieux  avec  leurs  famUleSy  et  qui  ne  sercmt  nourris  ni  entrete- 
nir aux  dipens  de  la  dite  Compagnie^  (voir,  ci-dessus.  Part. 
1,)  traiter  librement  des  pelleteries  avec  les  Sauvages,  pour- 
vA  que  les  castors  par  eux  traitfes,  soient  apr^s  donn6s  aux 
dits  associes  ou  k  leur  commis  et  facteurs,  qui  seront  tenus 
de  les  acheter  sur  le  pied  de  40  sols  toumois  la  pifece." 

Enfin,  aux  termes  de  Particle  17,  "les  descendants  des 
Francois  qui  s^habUueront  an  dit  pays,  ensemble  les  Sauva- 
ges qui  seront  amends  k  la  connoissance  de  la  fbi,  et  «n  fe- 


20  6 

wax  pjfofessicm,  seront  census  et  i6put6s  natuteU  Frangois 
etc.,  etc. . .  •  '* 

11.  Si  nous  legaidons  aux  articles  additionnela  du  7 
Mai  1627,  nous  voyons  que  le  septi^me  donne  aux  Direc- 
teurs  de  la  Compagnie  le  pouvoir  de  "  distribner  les  terres 
de  la  Nouvelle  France,  k  telles  clauses  et  conditions  qu'ils 
venont  dtre  le  plus  avantageux  pour  la  Compagnie,  ainsi 
qu'il  est  port6  par  les  dits  articles  (du  29  Avril)  :  m6me 
commettre  tels  sur  les  lieux  qu'ils  trouveront  a  propos  pour 
la  distribution  des  dites  terres,  et  en  r6gler  les  conditions. " 
Et  suivant  le  lie.  article,  les  concessions  de  terres  pouvaient 
dtre  de  devx  cerUs  arperUSy  ou  d'une  moindre  quantity,  puis 
qu'il  porte  que  dans  le  cas  oh  les  Directeurs  "  voulussent 
distribuer  et  alUner  aux  dits  aasocUs  ou  autres  quelques  ter- 
res de  la  dite  Nouvelle  France,  excidaiU  200  arpents^  ils  se- 
ront tenus  d'appeler  en  leur  assembl§e  le  plus  grand  nom- 
bre  des  associfes  que  faire  se  pourra, "  et  que  la  d61ib6ration, 
pour  rendre  Poctroi  valable,  devra  6tre  souscrite  d'aumoins 
vingt  des  dits  associ6s,  y  compris  les  Directeurs  ou  leufs 
procureurs,  en  la  presence  du  Sieur  "  Intendant  des  affaires 
du  dit  pays  de  la  Nouvelle  France. "  (1) 

12.  Tel  est  le  contrat  solemnd  que  le  Roi  de  France  qui 
poss6dait  alors  le  Canada  pour  ainsi  dire  comme  un  grand 
Franc-aleu,  fait  avec  la  Compagnie  des  cent  associ^s.  La 
Compagnie  devient  propri6taire  de  cette  partie  de  PAmferi- 
que  en  vertU  de  cette  concession  qui  lui  est  donn§e  "  k  perp6- 
tuitfe,  en  toute  propri6t6,  justice  et  seigneurie. "  La  foi  et 
hommage  que  le  Roi  se  r§serve,  6tablit  le  lien  qui  doit  exis- 
ter  entre  lui  et  les  concessionnaires ;  c'est  le  lien  flodal,  qui 
ne  pent  6tre  rompu  par  les  demiers  sans  le  consentement  du 
premier  ;  il  constitue  k  Pavenir  la  dSpendance  sous  laquelle 
la  Compagnie  tient  ce  vaste  territoire  de  la  Couronne  deve- 

(1)  Get  Intendant,  nomm6  par  le  CardiBal  de  Bicheliea,  6taK  an 
oficier  qui  devait  rMder  i  Parii.    Art.  21 ,  26, 29, 3 1 . 
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nue  par  \k  wxk  Selgnaiur  dominant  Ce  lien  doit  6tra  res- 
pect6  par  elle  dans  Pali6nation,  la  dUtribuHmiy  qa'elle  ponr- 
ra  faire  de  ses  terres  ;  11  doit  en  un  mot  parconrir,  dans  les 
concessions  qtd  se  feiont  par  fat  suite,  tons  les  dfigr^s  de  P6- 
chelle  ffiodale  jnsqa'ft  son  teime  on  sa  fin  qnl  est  la  conces- 
sion en  censive. 

IS.  L'tDstitation  ftodale,  ponr  toote  la  Nouvelle  Fnoi- 
ee,  a  son  origine  dans  eette  concession  royale  de  16S7-16S8. 
C'est  la  premiere  Charte  donnie  aux  iMtbitants  dn  pays. 
La  ftodalit^,  il  est  vrai,  existait  k  cette  6poqne  dans  Pan^ 
eienne  France  oJ!i  son  institntion  se  peidait  ponr  ainsi  dire 
dans  la  nuit  des  tems^  Mais,  difiSiente  selon  les  diff6ren^ 
tes  Contnmes  qui,  en  tr^s  grand  nombre,  se  partageaient  le 
royaume,  cette  institution  6tait  n6e,  s'^tait  form6e  et  con* 
solid6e  sous  Pinfluence  d'un  6tat  de  ch^Mies,  dhm  ordre  de 
faits  et  de  circonstances,  d'usages  loeaux,  qui,  au  point  de 
vue  politique  comme  an  point  de  voe  social,  6taient  n6ces- 
sairement  Strangers  k  un  pays  nouvellement  d^couvert  et 
encore  dans  Penfance  de  la  oolonisaticm.  S'il  est  encore 
vrai,  (y6rit6  fond6e  m6me  sur  la  n6cessit6),  que,  lorsque 
des  habitants  d'un  pays  civilis6  le  quittent,  pour  aller 
fonder  une  colonic  dans  un  pays  nouveau,  inhabit^,  et  par 
consequent  non  soumis  cL  aucun  syst^me  de  Icds,  reconnu 
par  les  socifetfes  chr§tiennes,  ils  sont  census  emporter  avec 
eux  les  lois  de  la  m^re-patrie  qui  r6glaient  leurs  libert6s, 
leurs  droits  de  citoyens  et  leurs  propri6t6s,  il  n'en  est  pas 
morns  vrai  que  cette  r^gle  de  droit  public  et  politique  ne  pent 
comprendre  que  celles  de  ces  lois,  qui  peuvent  tout  natn- 
rellement  ccmyenir  k  la  position  nouvelle  qu'ils  se  sont  faite, 
eu  6gard  aux  circonstances  et  k  leurs  besoins,  dans  le  pays 
oil  ils  vont  ainsi  s'6tablir.  Or,  Pinstitution  f6odale  ne  saunut 
appcurtenir  k  cette  claase  de  lois  que  le  colon  est  ainsi  censS 
emporter  avec  lui  dans  son  Emigration.  C'est  en  quelque 
sorte  une  plante  exotiqoe  qu'il  ne  kd  est  pas  cbmi6  de 
tiansplanler  lui-mtaie  sous  un  autre  dimaV    Elle  ne  pent 
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P6tre  que  par  une  main  plus  forte  que  la  iienne,  celle  d9 
Souveraiu  ou  du  L^gislateur. 

Dans  le  droit  natural,  toue  les  biens  sont  libres :  c'est 
un  principe  incontestable.  Si,  subissant  les  nScessit6s  de 
Pordre  politique  ou  civil,  ces  biens  cessent  d'fitre  libres, 
alors  ils  sont  frapp6s  de  servitude,  comme  le  sont  les  biens 
soutnis  au  regime  f6odaL  C'est  done  dans  les  lois  qui  ont 
constitu6  cet  ordre  de  choses,  qu'il  faut  aller  trouver  le  titre 
^e  cette  servitude.  Or  aucune  loi  de  cette  nature  n'avait  en- 
core 6t6  faite  pour  les  terres  du  Canada.  Les  premiers  ex- 
plorateurs,  les  premiers  fondateurs  de  cette  colonic,  Jac- 
ques Cartier,  Champlain,  et  autres,  y  trouvferent  ces  tenes 
dans  toute  leur  liberty  naturelle.  Elles  composaient  done 
un  grand  FranoJleUj  appartenant  a  la  Couronne  de  Fran- 
ce. Le  Souverain  seul  pouvait  leur  imprimer  le  caract^re 
de  la  ffiodalite.  C'est  ce  qu'il  fit  par  la  concession  de  1627- 
28  en  faveur  de  la  Compagnie  de  la  Nouvelle-France.  Je 
crois  done  avoii;  eu  raison  de  dire  que  cette  Charte  est  I'ori- 
gine  de  notre  institution  f6odale. 

14.  II  faut  k  present  examiner  le  caractfere  de  cette 
institution  d'aprfes  les  dispositions  de  sa  Charte  m^me,  eu 
6gard  a  la  position  g6ographique  du  pays,  a  son  6tat  natu- 
rel,  aux  circomstances  et  aux  besoins  d'une  colonic  nais- 
sante,  s'§tablissant  au  milieu  des  vastes  forfits  du  Nouveau- 
Monde. 

L'on  a  pr6tendu  que  la  concession  de  1627-28  6tait  un 
don  gratuit  fait  aux  Cent  Associ6s  ;  que  cette  concession 
avait  rendu  leur  Compagnie  propri^taire  absolue  des  terres 
du  Canada,  tellement  absolue  qu'elle  6tait  libre  de  les  alig- 
ner ou  de  ne  pas  les  aligner  k  sa  volont6.  Cette  pretention 
est  fividemment  fondle  sut  Perreur  ;  il  suffit  pour  s'en  con- 
vaincre,  de  lire  les  clauses  ci-dessus  transcrites  du  contrat 
de  1627-28,  et  de  se  rappeler  Pobjet  principal  pour  lequel  le 
Souverain  avait  fait  cette  concession.     Sans  doute,  la  pro- 
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pri6t6  des  tenos  6tait  aoquise  k  ia  Compagnie  de  la  Nou- 
velle-France  ;  mais  elle  ne  lul  6talt  ainsi  aoquise  qu'i  dea 
charges  on6reuses,  k  l'ex6oution  desquelleselle  ne  pouvait  pas 
se  soustraire  impuii6meiit.  La  Compagnie,  11  est  vrai,  peut 
6tre  regard^e  comme  ne  consultant  que  ses  propres  int6r6ts, 
loTsqu'elle  sollicitaitcette  immense  concession  ;  mais  le  Roi, 
tout  en  voulant  la  fay<»iser  sous  ce  rapport,  6tait  mu,  en  fai- 
sant  cette  concession,  par  la  consideration  d'int6r6ts  bien 
plus  grands  encore,  par  des  motifs  d'une  haute  politique, 
adopt6e,  d'une  c6te,  pour  Paggrandissement  de  sa  Couronne, 
et,  de  Pautre,  pour  I'avantage,  non  seulement  des  cent  as- 
soci^s,  mais  encore  de  tons  ses  sujets.  Ces  considerations, 
ces  motifs,  dominent  toutes  les  clauses  du  contrat.  C'6tait 
nne  colonie  permanente  que  le  Roi  voulait  fonder,  non  une 
petite  et  £Edble  colonie  de  simples  .engages  de  la  Compagnie, 
mais  Wen  une  "  puissante  colonie,"  ainsi  qu'il  s'exprime 
lui-mdme  dans  le  pr6ambule  du  ccmtrat.  Cette  colonie 
pouvait-elle  devenir  puissante,  assez  puissante  pour  que  "  la 
Nouvelle-France  fflt  acquise  au  Roi  avec  toute  son  6tendue 
pour  une  bonne  foiSy^^  si  personne  autre  que  la  Compagnie 
ne  dQt  avoir  part  k  la  propriete  du  sol,  si  tout  Fran^ais,  pas- 
sant au  Canada,  ne  dftt  avoir  d'autre  avenir  que  de  rester 
toute  sa  vie  k  P6tat  de  simple  engage  ?  Une  telle  preten- 
tion serait  absurde.  Car  c'eOt  fete  retomber  dans  les  fautes 
du  passe,  fautes  dont  le  Roi,  en  contractant  avec  cette  nou- 
velle  Compagnie,  voulait  prevenir  le  retour.  L'une  des 
meilleures  preuves  que  le  Roi  donnait  de  cette  volont6,  est 
la  revocation  qu'il  faisait,  par  le  7e  des  articles  du  29  Avril 
1627,  au  profit  des  Cent  Associes,  des  articles  qui  avaient 
ete  precedemment  accordes  k  Guillaume  de  Caen  et  ses  as« 
socles  pour  faire  le  commerce  de  la  Nouvelle-France.  Une 
autre  preuve  non  moins  forte  de  la  mdme  volonte,  ajoutee  a 
tant  d'autres  qui  scmt  consignees  dans  le  meme  contrat,  est 
la  stipulation  qui  impose  k  la  Compagnie  Pobligation  de 
faire  passer  au  pays,  dans  un  tems  donne,  jusqu'^  quatie 
mille  personnes  de  Pun  et  de  Pautre  sexe,  et  de  Icur  conce- 
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der,  apr^a  trois  ana  de  sijonr,  une  quaatit^  de  ienes  rndme 
d6frieh§es,  sofisante  poor  leur  sabaistance.  Ces  perscHmes, 
Emigrant  aa  Canada  par  I'entremise  de  la  C<MnpagBie, 
^taient  destinies  k  amtribner  oa  ccMnmenoement  de  la  colo- 
nie ;  et  le  R(A  vonlait  q^'elles  eAss^it  Pesp^rance,  m6me 
en  quelqne  sorte  le  droit  de  partioip^,  dans  un  temps  pen 
§loign6,  k  kt  ptopri6t6  da  sd.  Cette  esp^ranee,  ce  droit, 
c'est  le  Roi  qui  en  faisait  la  stipulaticm.  Cette  stipiilati<» 
6tait  d<mc  sacr^e ;  la  Ccnnpagnie  6tait  dcmc  oUig6e  de  ocm- 
cMer  pour  remfJir  les  vues  du  Roi,  claiiement  €xpriin6es 
dans  le  contrat.  C6tait  la  loi  de  ce  contrat,  loi  qui,  d'a- 
prfes  la  pens6e  et  le  but  du  Souverain  qui  la  dictait,  doit  6tze 
cens§e  avoir  6t6  faite,  ncxi  pas  uniquement  au  prt^t  de 
ceux  de  ses  sujets  qui  auraient  6migr6  au  Canada  comme 
engages  de  la  Compagnie,  mais  encore  au  pn^t  de  tous  ses 
autres  sujets.  C'6tait  dans  le  fiedt  une  aasociatioa  £§odale 
que  le  Roi  cr^ait  dans  un  int^rfit  public,  et  dans  laquelle  li 
voulait  que  ses  sujets,  autres  que  les  Cent  cts6oci6s,  fus- 
sent  admis,  dans  des  degr6s  diS§jents,  ^^  sekm  lee  quaU- 
t^By  conditicms  et  mantes  des  pers^mnes.''  (art.  6.) 

16.  L'on  venra  bientAt  que  robligation  de  conc^der  et  de 
parvenir  par  ce  moyen  k  la  peuplade  (ait.  4)  de  la  oolonie, 
obligation  dont  derive  Passociation  £§odale  dont  j'ai  parLS, 
n'a  jamais  6t6  ni6e  par  la  Compagnie  des  Cent  aa8oci68 ; 
qu'au  contraiie  elle  s'est  empiess^e,  aussitdt  a{n^  avoir  j6t6 
mise  en  possession  du  Canada,  d'en  conc6der  les  terras  par 
sou8-inf6odation  et  par  accensemant,  i]]^eipr6tant  aiosi  elte- 
m6me  son  contrat,  conuoe  je  viens  de  le  faire. 

La  Compagnie  eilt^Ue  r6pudi6  cette  oUigation,  persis* 
t6  a  gaider  le  Canada  dans  son  6tat  incuUe  et  non  peupli^^ 
c'eOt  6t6  de  sa  part  refiiser  de  lemplir  ses  engagements,  vio- 
ler  la  loi  de  son  contrat,  paralyser  les  vues  du  Souverain 
qui  lui  avait  dicti  4)ette  loi,  et  an6antir  peut-6tre  pour  tQ9* 
jours  une  colonic  qui  ne  faisait  que  de  nailJie,  et  que  oe 
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Sotnrenun  aTait  oonfiie  &  ses  soins,  pour  ladder  &  en  &iie 
une  ^pnissante  odanie''  soos  le  i^gime  ftodal. 

Si  Pon  demande  :  qui,  an  cas  d'inex^cutian  des  enga- 
gements de  la  C<»npagnie,  devait  £tie  jnge  de  cette  inex6- 
cution  ?  Je  r^poods :  le  Boi  lui-m6me,  bien  qa'6tant  Pan- 
tie  partie  an  contrat,  et  cela,  de  la  m6me  mani^ie  qn'il  Pa- 
vait  6t6  dans  le  cas  de  la  Compagnie  de  Guillawna  de 
Caen.  Que  Pon  ne  perde  pas  de  vue  ce  fedt  important,  que 
lecontrat  dcmtil  s'agit  n'6tait  pas  un  contiat,  oidinaiie, 
semblable  di  celni  qui  intervient  entie  de  simples  particu- 
liers,  et  donl  Pinex6cuti<m  donne  seulement  lieu  k  des  dom- 
mages-int^rtts  qui  se  insolvent  en  une  somme  de  denien 
selon  Pappf6ciatioB  desJuges  («dinaiies.  Le  oontratde 
1C27-38  n'avait  pas  un  oaiact^  anssi  priv6,  aussi  limits. 
U  aTait  une  pins  haute  port^e,  eon  but  6taitplus  grand,  plus 
616v6.  Le  Roi  ne  oontractait  pas  uniquement  comme  sei- 
gneur, possese^ur  d'un  Frano-Aleu,  an  profit  d'une  centaine  * 
d'indiyidas,  pour  n'en  fiuie  que  de  simples  vassaux,  seule- 
ment tenus  li  la  foi  et  hommageet  k  la  prestation  ^^  d'une 
Couronne  d'or  du  poids  de  huit  marcs  di  ohaque  mutation 
de  Roi  " ;  non,  Pon  ne  doit  pas  rapetisser  ainsi  le  caraot^re 
du  contmt  solenmel  de  1627-38.  II  6tait  tout  k  la  toia  pri- 
v6  et  publie  ou  politique  :  priv6  sous  des  rapports  bien  res- 
treints,  mais  public  ou  politique  sous  tons  les  autres.  C'6- 
tait  une  Charte  dans  laquelle  le  Roi  parlait  oxnme  Souve- 
Verain,  comme  LSgislateur,  donnant  une  constitution,  une 
nouvelle  forme  de  Gouvemement  k  cette  portion  du  Nou- 
yeau-Monde,  et  y  ^tablissant  en  m6me  terns  Pinstitution 
f6odaIe.  C'6tait  de  sa  part  un  acte  de  la  puissance  publi- 
que  dont  11  6tait  rev6tu,  acte  qui  est  qnalifi6  du  titre  de 
^^  PEdit  de  PEtablissement  de  la  Compagnie,^  et  dans  les 
concessions  fidtes  par  la  Compagnie  elle-m6me,  et  dans  les 
mcmuments  16gislatifs  et  admistratifs  que  nous  a  laiss6s  la 
dominatiiui  firan^aise. 

La  nouvelle  fonne  de  gouvemement  dont  le  Roi  esp6- 
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rait  vaif  naftie  ^^  une  puissante  colonie"  sur  ce  Co&Uiieiit, 
est  celle  qui  est  connae,  dans  Phistoiie  des  colonies^  sous  le 
nom  de  gauvernemerU'-propri^taire^  Mais  ce  gouveme- 
ment  et  Pautoritfe  qui  en  decoulait,  n'ont  pu  avoir  Peffet  de 
soustraire  la  Compagnie  des  Cent  Assoei^s  a  la  surveillan- 
ce et  k  Pexercice  de  la  puissance  du  Souverain,  toutes  les  fois 
que  celui-ci  jugerait  k  propos,  dans  Pint6r6t  de  sa  politique 
et  celui  de  ses  sujets,  d'exereer  cette  surveillance,  d'^tendre 
cette  puissance,  sur  les  actes  de  la  Ck>mpagnie,  soit  pour  la 
forcer  de  respecter  les  dispositions  et  Pesprit  de  sa  Charte  et 
Pex6cuter  fid^lement,  soit  pour  la  punir  de  la  violation  dont 
elle  pourrait  se  rendre  coupable,  de  cette  mdme  Charte. 
Dans  Pun  de  ces  cas,  le  Roi  pouvait  intervenir  par  des  lois 
plus  ou  moins  sSv^res,  par  des  r^glements,  mdme  par  des 
actes  puiement  adtninistratifs  ;  dans  Pautre,  en  vertu  de  la 
haute-main  de  sa  puissance  reconnue  dans  le  systfime  politi- 
de  ces  terns  ^loign^s,  il  pouvait  proo^der  par  voie  de  d^chi- 
ance  des  droits  et  des  privileges  qu'il  avait  accord6s,  ne  re- 
gardant  ces  gouvemements-propri^taires  que  comme  ses 
subd61^gu6s,  charges  de  le  r6pr6senter  et  d'accomplir  ses 
vties.  Cette  intervention  du  Roi  a  6t6  incessante  en  Cana- 
da sous  la  dominaticm  firan^aise,  et  Phiirtoiie  de  ses  autres 
colonies  en  Amgrique  nous  apprend  qu'ilen  a  6t6  de  m£me 
dans  ces  colonies.  L'6tude  de  la  legislation  comparee  de 
toutes  ces  colonies  fran^aises  nous  montre  ce  droit  d'inter- 
vention  comme  6tant  une  ihgle  de  leur  droit  public,  sans 
cesse  active,  sans  cesse  mise  en  pratique.  (1) 

16.  Le  grand  fief  qui  venait  d'etre  ainsi  conc6d6  k  la 
Compagnie  des  Cent  Associ6s,  ne  devait  done  pas  rester 
inculte  dans  les  mains  de  cette  Compagnie,  ni  conserver  in* 
tactes  ses  fordts  gigantesques.    II  devait  6tre  livr6  a  Pex- 

(1)  Moreau  de  Saint  M^rj  :  ^Loix  et  Coastituttona  dea  Colomes 
frao^aises  de  I'Am^rique  sous  le  vent." 

Petit :  "  Droit  public,  ou  Gouvemeroent  des  Colonies  franjaises  ;  '* 
Le  m^me,  '^Dissertations  sur  le  droit  public  des  Colonics  francaises, 
irapagnoles  et  anglaises. 
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pk>it<ti(»i ;  et  cette  exploitation  n6  pouvait  se  faiie  que  par 
le  moyen  de  sous-concessions.  La  Compagnie  £tait  done 
oblige  d^B}i^neTyde$ejauerdes(mJ^f.  Cette  obligation  n'eflt- 
elle  pas  6t6  impos^e  par  sa  Charte,  elle  n'en  edt  pas  moins 
exists  par  la  force  des  choses,  par  la  nicessit^,  par  P6tat  na- 
turel  du  pays.  Pour  les  mdmes  raisons,  il  fant  dire  que  les 
seigneurs  canadiens,  auquels  la  Compagnie  fit  des  conces- 
sions en  fief  d'immenses  6tendues  de  terrain,  qu'il  n'6tait 
pas  en  leur  pouvoir  d'exploiter  et  de  d§£richer  eux-mfimes 
pour  les  cultiver  comme  leur  propre  domaine,  furent  n^ces* 
sairement  soumis  k  la  mftme  obligation,  que  cette  obligation 
fftt  ^crite  ou  non  dans  leurs  titres  de  concession.  ^Le  lien 
f(§odal,  avec  toutes  les  charges  impos6es  par  scm  titre  primi- 
tif,  devait  6tre  respect^,  suivi  dans  tons  les  d6gr6s  de  P6- 
chelle.  L'obligaticoi  de  sous-conc6der  atteignait  done  les 
vassaux  de  la  Compagnie  comme  la  Compagnie  elle-m^me. 
S'il  en  eAt  ^6  autreroent,  si  du  moment  qu'une  grande  sous- 
inf(§odation  eAt  6t6  faite  par  la  Compagnie,  et  par  le  fait 
seul  de  cette  sous-ind6odation,  le  vassal  eUt  6t6  en  droit  de 
reclamer  Pexemption  de  sous-conc6der,  c'est-4-dire  de  faire 
dSfiricherj  deserter j  cuUiver  les  terres,  les  mMre  en  valeuTy 
en  un  mot  de  faire  habituer  le  pays,  pour  me  servir  da  kn- 
gage  de  ce  tems-lA,  Pobjet  de  la  Charte  de  1627-28  n'efit 
pas  pu  dtre  accompli ;  les  vastes  for6ts  du  Canada  fusseat 
rest6es  vieiges,  ou  habitus,  si  'toutefois  elles  edssent  pu 
P6tpe,  uniquement  par  cette  classe  d'aventuriers  appel^s 
coureurs  de  bois  ;  et  la  "  puissante  colonic ''  que  le  Roi  de 
France  voulait  6tablir,  n'cAt  pas  pu  exister !  II  edt  done 
suffi  k  la  Compagnie,  pour  pouvoir  dire  qu'elle  avait  rem- 
pli  les  obligations  de  sa  Charte,  de  concfeder  en  quelques 
fiefc  Pimmense  territoire  de  la  Nouvelle-France !  Et  en 
communiquant  k  ses  Vassaux,  par  le  fait  de  cette  sous-inf(§- 
odation,  une  exemption  dont  elle  ne  jouissait  pas,  elle 
leur  eAt  conf(§r6  plus  de  droit  qu'elle  n'en  avait  elle-m6me  ? 
Une  telle  proposition  est  tout-a-fait  insoutenable.  Elle  ne 
pent  pas  plus  6tre  d^fendue  que  celle  qui  repose  sur  ce  qu'il 
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efit  dit,  dans  le  5e  des  aitioles  da  99  ATril  1627,  et  le  ?e  de 
cetix  da  7  Mai  soivant,  qae  les  membres  de  la  Compagnie 
poonont  fSuie  leurs  concessions  ^^  k  telles  charges,  reserves 
et  conditions  qa'ils  venont  bon  £t>e,^  proposition  daat  je 
pailerai  qaand  j'en  viendrai  k  la  question  dn  taux  des  -^pBJL 
tancea  seigneoriales. 

17  Ja8qa'ici,.Pon  ne  voit  dans  les  actes  du  goavemenient 
frangais,  aucnne  mention  soit  de  la  Coutome  de  Paiis,  sait 
d'ancone  autre  coutume,  comme  £tant  celle  qui  doit  6tie 
suivie  en  Canada.  L'cm  venra  bient6t  que  nous  fAmes  sou- 
mis  au  s§gime  de  la  Coutume  de  Paris,  comme  cela  devait 
6tie  natuieilement  le  cas,  en  Pabsence  de  promulgation,  par 
I'autoritS  souveraine,  d'cmcune  autre  coutume  du  Royaume, 
puisque  celle  de  Paris,  sup6rieure  a  toutes  les  autres,  fcv- 
mait  alors  le  droit  commun  de  la  France.  Elle  devait  done 
pr^valoir  sous  le  gouvemement-propri6taire  de  1627-38,  au 
moins  dans  celles  de  ces  dispositions,  qui  pouvaient  convenir 
a  cette  nouvelle  colonic. 

L^institution  f§odale  venait  d'etre  cr66e  en  Canada ;  il 
est  done  tout  naturel  de  pr6tendre  qu'elle  dAt  dtre  soumise, 
dks  son  commencement,  aux  r^les  de  la  Coutume  de  Paris 
sor  cette  mati^re,  qui  pouvaient  s'y  appliquer,  mais  seule- 
ment  en  autant  qu'il  n'avait  pas  6t6  d6rog6  k  ces  regies  par 
le  titre  introductif  de  Pinstitution  m6me. 

Le  Jeu  de  fief  permis  au  seigneur  dans  la  Coutume  de 
Paris,  est  seulement  facultatif ;  le  seigneur  n'est  pas  oblig6 
d'alL§ner.  Si  la  Charte  de  1627-28  en  a  ordonn6  autrement 
pour  le  Canada  ;  si  notre  institution  f6odale  impose  au  sei- 
gneur, comme  je  crois  Pavoir  d6montr6,  Pobligation  de  con- 
c6der,  Pon  voit  fle  suite  quHl  existe  une  difS§rence  entre  le 
Jeu  de  fief  de  la  Coutume  de  Paris  et  le  n6tre  ;  Pun  est  fa- 
cultatif, Pautre  est  obligatoire.  L'cm  venra  plus  tard  que 
cette   diiKrence  est  devenue  plus  marqu6e,  k  meaare  que 
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l^hurdtiitkm  fSodale  s'est  d6wlcipp6e  en  Gonaikyft  Paide 
de  nos  lois  partionlitees,  de  nos  usages  et  de  nos  besoiBSt 

18.  Quebec  6tant  tomb6  au  poavoii  des  Anglais  en 
PannSe  16S9,  les  opdiations  de  la  Compagale  de  la  Nonvel- 
le  France  se  tronv^ient  n^cessauement  sospradnes.  Ce  ne 
fot  qn'en  Pann6e  16SS  qne  cette  Compagnie  lentra  dans 
tons  ses  droits,  k  la  suite  da  trait6  8ign6  k  Saint  Germain 
en  Laye  le  29  Mars  1632.  (1) 

La  premiere  soos-infl&odation  faite  par  la  Compagnie,  est 
celle  de  la  seigneurie  de  Beanport ;  elle  porte  la  date  da  15 
Janvier  1684.  (2).  Cette  concession,  comme  bien  d'antres 
qui  Pont  suivie,  est  faite  "  en  toutte  justice,  proprl6t6  et'sei- 
gneuiie  k  peip6tuit6  ^' ;  on  y  ajoute  ces  mots :  "  tout  ainsy 
et  k  pareils  droits  qu'il  a  plu  k  Sa  Maje8t6  donner  le  pays 
de  laNouvelle-France  k  la  dite  Compagnie,**  mots  qui  se 
retrouvent  dans  un  grand  nombre  de  concessions  en  fief.  Je 
ne  feral  qu'une  seule  remarque  k  Poccasion  de  ces  mots  qui 
portent  les  successeurs  des  concessionnaires  de  ces  fiefs  k 
diie  qu'ils  en  sont  devenus  par  ]k  les  propri6taires  absolos, 
libies  d'ali6ner  ou  de  ne  pas  aligner  ;  c'est  que,  par  one 
semblable  concession,  la  C(unpagnie  ne  leur  a  trans£§r6  que 
les  droits  qu?elle  avait  elle-m6me,  (elle  ne  poavait;pas  du 
reste  leur  en  donner  d'avantage  ;)  que  si,  aux  mains  de  la 
Ccmpaffdey  ces  droits  6taient  sabcodonn^s  4  Pobligation  de 
8oas^o<mc^er,  ils  n'ont  pu  passer  en  celles  de  lenis  vassaux 
qa'assiQettis  h  la  m£me  obligation. 

A  cette  concession  du  15  Janvier  1634,  faite  au  Sieur 
Robert  GifTard,  cinq  conditions  sont  attach6es  : 

lo.  **  A  la  reserve  toutesfois  de  la  foy  et  hommage  que 
^^  le  dit  Giifard,  ses  successeurs  ou  ayans  cause  seront  tenus 

(1)  CbarteToix  ;  t.  1,  p.  168  h  178. 

(2)  MTHres  des  seignettries  ;  ^  p.  386-7^ 
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^  potter  an  Fort  St  Louis,  k  Qnebeck  on  amtre  lien  qui  sera 
^^  d6flign6  par  la  dite  Compagnie,  par  mi  senl  hommage  lige 
k  chaqae  mntation  de  possessenr  des  dits  lieux, 


a 


8a  "  Avec  mie  .  maille  d'or  du  poids  d'line  once  et 
^^  le  revenn  d'nne  ann6e  de  ce  que  le  dit  Giifard  se  sera  r6- 
^^  serv6  aprfes  avoir  donn6  en  fiqf  on  a  cens  et  rerUeSy  tout  on 
^^  partie  des  dits  lienx, 

So.  ^^  £t  qne  les  appellations  dn  juge  des  dits  lieux 
^^  ress(»rtiront  nuement  k  la  cour  et  justice  souveraine  qui 
sera  cy-apr^s  establie  an  dit  pays, 


u 


4o.  "  Que  les  hommes  que  le  dit  sieur  Giffard  on  ses 
"  successeurs  feront  passer  en  la  Nouvelle-France,  toume- 
"  ront  k  la  d6charge  de  la  dite  Compagnie,  en  diminution 
"  du  nombre  qu'elle  doit  y  faire  passer,  et  k  cet  effet  en  re- 
^^  mettra  tons  les  ans  les  roUes  an  bureau  de  la  dite  Compa- 
"  gnie,  affin  qu'elle  en  soit  certif&6e, 

6o.  "  Sans  toutesfois  que  le  Tdit  Sr.  GifTard  on  ses  suc- 
"  cesseurs  'ptdssent  traitter  des  peaux  et  pelleteries  an  dit 
"  lieu  ny  ailleurs  en  la  Nouvelle-France  qu'anx  conditions 
"  de  PEdit  de  PEtablissement  de  la  dite  Compagnie.  (voir 
le  8e  des  articles  du  29  Avril  1627.) 

Par  le  m6me  acte,  la  Compagnie  donne  d  cens  an  m£me 
conoessionnaire,  mais  sans  mention  du  chiffire  ni  de  la  natu- 
re de  la  redevance,  "  une  place  proche  le  Fort  de  Quebec 
contenant  deux  arpens  pour  y  constmire  une  maison  avec 
les  commodit§s  de  cour  et  jardin.**  Puis  vient  immediate- 
ment  la  condition  suivante  :  "  sans  que  le  dit  Sr,  GifTaid, 
ses  successeurs  on  ayans  cause  puissent  disposer  de  tout  on 
de  partie  des  lieux  cy-dessus  k  luy  conc6d6s  qu'avec  le  gr6 
et  consentement  de  la  dite  Compagnie  pendant  le  terme  et 
espace  de  dix  ans  k  compter  du  jour  des  pr^sentes,  apr^s  le- 
quel  t«ms  il  Iny  sera  loisible  d'en  disposer  an  pioffit  de 
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pefsonne  qiUpoU de la qualiU  requUe  par  PEdit  de  VEuU^ 
blissement  de  la  dite  Compagnie,"  c'esl-a-diie  de  peraon* 
nes  qui  vouIAssent  habUuer  le  pays,  en  acccumplisiement  ds 
Pobjet  de  la  charte  de  1627-28. 

Les  conditions  attach6es  h  la  concession  du  fief  de 

Beauporty  sont  ins6r6es,  soit  litt6ralement,  soil  en  tennes 

Equivalents,  dans  un  grand  nombre  de  concessions  faites  pat 

la  Compagnie,  de  m6me  que  la  condition  de  ne  pouvoir  sans 

son  consentement,  fortifier  les  lieux  canc6d^Sy  laquelle  se 

trouve  aussi  dans  la  concession  du  Sr.  Giffard. 
> 

Deux  de  ces  conditions  sont  importantes,  en  ce 
qu'elles  foal  voir  comment  la  Compagnie  interprdtait  la  con- 
cession qui  lui  avait  6t6  faite  k  elle-mfime,  et  les  effets  que 
cette  concession  devait  avoir  pour  ceux  qui  6taient  appel6s 
k  y  participer  en  quality  de  vassaux.  La  deuxifeme  condi- 
tion, en  stipulant  "Ze  revenu  d'une  ann6e  de  ce  que  le  dit 
GiiTard  sesera  r^aervi  apr^s  avoir  donn6  en  fitf  on  k  cena  et 
rentes  J  tout  ou  partie  des  dits  lieux,"  comporte  la  reconnais- 
sance, d'un  c5t6,  de  Pobligation  de  concEder,  de  la  facult6 
de  le  faire  soit  par  sous-inf6odation  ou  par  accensement,  et, 
de  Pautre,  du  fait  que,  dans  notre  institution  fgodale,  le 
Jeu  de  fief,  en  cela  dii!(§rent  de  celui  de  la  Coutume  de  Pa- 
ris, pouvait  devenir  illimit6.  En  stipulant  le  revenu  d'tme 
ann6e,  la  Compagnie  6videmment  contemplait  un  profit 
rfeel,  plus  ou  moins  lent  peut-6tre  k  se  r^aliser  ;  cela  devait 
d6pendre  des  progrfes  de  la  Colonic.  Ce  profit  devait  se 
ccHuposer  des  prestations  que  son  vassal  aurait  cr66es  en 
conc6dant  en  arri^re-fief  ou  en  censive.  Si  le  vassal  eAt 
eu  la  libert6  de  refuser  de  conc6der,  lorsque  Poccasion  s'en 
serait  pr6sent6e,  il  eAt  6t6  en  son  pouvoir  de  rendre  illusoire, 
pour  son  seigneur  dominant,  Pesp^ranced'aucun  profit. 

Dahs  la  4e.  condition,  savoir  ^^  que  les  hommes  que  le 
dit  sieur  Gifiard  ou  ses  successeurs  {etoat  passer  en  la  Noa« 
velle  France  toumeront  a  la  d^charge  de  la  dite  Compagnie 
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en  diminntioii  da nombie  qa'elle  doit  y  fiuie  passer^''  nous 
a;v€ii8  la  leconnaissance  des  parties  que,  selon  la  lettie  et 
l^esprit  de  la  Charte  de  1687-28,  oes  hommea  ne  devaient 
pas  6tie  de  simples  engagis  de  la  Ccmipagnie,  eii^>l0]r6s 
nniqaement  k  I'aider  k  tiier  le  plus  grand  profit  possible  da 
commerce  des  pelleteries  du  Canada,  mais  bien  des  colons 
appel6S|  aa  d6sir  de  Passociation  flodale  dont  j'ai  parl6,  k 
participer  k  la  propri6t6  da  sol,  pour  le  dSfricher^  disertefy 
mettre  en  valeur.  Ce  n'6tait  pas  avec  de  simples  engagiSy 
des  caureurs  de  baiSy  que  Pon  poavait  esp^rer  6tablir  ^^  one 
puissante  colonie,"  mais  bieti  avec  des  hommes  attaches  aa 
BcA  par  le  sentiment  qu'inspire  tonjoors  le  droit  de  propKi6t6, 
sentiment  qui  £ut  la  force  de  toute  8oci6t6  bien  oiganisie. 

19.  Par  la  stipulaticm  du  ^^  revenu  d'une  ann6e  k  cha- 
que  mutation  de  possesseur,"  la  concessicm  du  fief  de  Beau- 
port  est  de  fait  soumise  k  la  Coutume  du  Vexinrle-JranfoiSy 
bien  que  le  titre  ne  fasse  pas  mention  du  nom  de  cette  Cou- 
tume. Plusieurs  concessions  contenant  la  m6me  stipula- 
tion en  font  une  menticm  expresse.  L'on  salt  que  cette  Cou- 
tume qui,  dit  Ferrifere,  (1)  ^<  n'est  pas  une  Coutume  s^pSet^ 
r6e  ^  de  celle  de  Paris,  est  enclav6e  dans  cette  demi^re, 
dont  Part.  S,  porte :  ^^  esquels  fiefs  qui  se  gouvement  selon 
^*  la  Coutume  du  dit  Vexin,  est  dt  Relief  (2)  k  toutes  mu- 
*^  tatioQS  :  et  aussi  ne  sont  dds  quints." 

20.  Avant  de  quitter  la  concession  de  Beauport,  je  dois 
faire>emarquer  qu'&  la  suite  du  titre  de  cette  concession,  (S)  se 
trouTB  transcrit  un  acte  d'une  grande  valeur,  en  ce  qu'il  d6- 
montie  que  PinterventioU  du  Roi  dont  j'ai  d6j&  parl6,  pour 
faire  ex6cuter  les  ccmcessions  en  fief  de  matii^re  k  r6p(mdre 

k  ses  vues  de  colonisation,  loin  d'6tre  un  acte  d'autorit6 

— -     '■   — --  — — I  -  —  -  .   ■-  — 

It)  Petit  Com.  sor  Part.  3,  p.  31. 

(^^Droit4e  relief  est  le  rerenada  fiefd^m  an,  oaledke  de 
mdloQUiies,  oo  one  somme  poor  une  foil  offinrte  de  la  part  du  Vaoral, 
aa  choix  et  Election  da  aeigneiir  ftodal."  Coat,  de  Faris,  art  47. 

(S)  « litres  des  eeigaeuries/'  p.  387. 
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usnip^e,  de  violation  du  droit  de  propri6t6,  6tait  an  contra!- 
le  une  r^gle  fixe  dn  droit  colonial,  bien  connne  de  la  Com- 
pagnie  de  la  Nonvelle-France  et  de  ses  vassanx.  Get  acte 
est  celni  de  foi  et  hommage  rendn  par  le  dit  Giffard  h  cause 
de  cette  m6me  tene  de  Beanport.  II  est  d'autant  pins  im- 
pcNTtant  qn'il  est  le  premier  acte  de  cette  nature  et  qn'il  est 
ffdt  par  le  premier  vassal  de  la  Compagnie ;  il  est  en  ces 
termes ; 

"Anjonrd'hni  dernier  jonr  de  D6cembre  1636,  par  de- 
**  vant  Nous,  Marc  Antoine  de  Brasdefer,  Escuyer  Sieur  de 
"  Chasteaufort,  Iieutenant-g6n6ral  en  toutte  Pestendue  du 
^^  fleuve  de  Saint  Laurent  en  laNouvelle-France  pour  Monsei- 
<<  gneur  le  Cardinal  Due  de  Richelieu,  Pair  de  France,  et 
"  Grand  Maitre  Chef  et  Surintendant  G6n6ral  de  la  Navi- 
**  gation  et  Commerce  de  ce  Royaume,  Me.  Robert  Giffard 
**  Siem  de  Beanpoftj  lequd  a  pramia  suivre  les  loix  et  or- 
^^  dannances  qt^i  lui  serofit  enjoints  et  aigniffi6a  et  auxquels 
^^  Une manqueray  rendant  k  ce  sujet  foy et  hommage  k  cau- 
^^  se  de  sa  tene  de  Beauport  relevante  nomm6ment  du  fort 
^  et  Chasteau  de  Quebec." 

n  sufBt  de  lire  ce  docimient  pour  se  convaincte  de^'exis- 
tence  et  de  la  reconnaissance  de  la  r^gle  dent  j'ai  parl6, 
cette  r^gle  que  Phistoire  de  notre  institnition  f6odale  nous 
montre  sans  cesse  active,  sans  cesse  mise  en  pmtique. 

SI.  Xa  seconde  concession  en  fief  fut  faite,  avec  amor- 
tissement,  le  15  F6vrier  1634,  c^est-^-dire,  un  mois  aprfes 
celle  de  Beauport.  La  Compagnie  donne  aux  Reverends 
P4res  de  la  Compagnie  de  J6sus,  600  arpents  de  terre  k 
prendre  aux  'Hyaia-Riviireay  "  dans  lesquelles  terres,"  il  est 
dit  en  termes  pent  fetre  plus  imp6mtils  que  dans  la  premiere, 
**  les  dits  R6v6rends  Pftres  et  autres  de  leur  Soci6t6  feront 
passer  telles  personnes  qu'ils  choisiront  pour  les  cvUiver  et 

dresser  les  habitations  n6cessaires afin  que  cela 

toume  k  sa  d^charge  (la  Compagnie)^  estant  r6put6s  du 

5 


> 
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iiombie  de  ceux  qu'elle  dolt  feiie  passer  snlvant  VEdii  cy« 
dessus."  Ce  n'^tait  dono  pas  de  simples  engages,  pour 
n'dtre  employes  qu'4  son  service,  que  la  Compagnie  avait 
pris  I'engagement  de  faiie  passer  en  la  Nouvelle-France. 

22.  Le  23  Mai  1637,  (ou  auparavant,)  le  gouvemeur 
Montmagny,  agissant  au  nom  de  la  Compagnie,  ^^distribue 
et  dfepartit,"  c'est-4-dire,  cone6de  k  Jean  Bourdon,  "  Me. 
Arpenleur  Ing6nieur  en  la  N.  F.^'  cinqoante  aipents  de  ter- 
re  dans  la  banlieue  de  Quebec,  "  en  pure  raturej  aux  char- 
ges et  censives  que  Messieurs  de  la  Compagnie  de  la  N.  F. 
ordannerotUj  et  k  la  charge  que  le  dit  Sieur  Jean  Bourd(»> 
fera  travaiUer  au  dSJrichement  de$  dits  bais^  &c.,  &c • 

Le  5  Avril  1639,  la  Compagnie  confirme  cette  conces^ 
sion,  ^^  aux  dites  charges  et  conditions  cy-dessus  exprim6es, 
et  outre  moyennant  un  denier  de  cens  pour  chaque  arpent 
par  chacun  an,  dont  pourtant  ils  payeront  aucune  chose  du- 
rant  les  d.  premieres  ann^es  k  compter  du  jour  de  la  dite 
distribution."(l) 

23.  Nous  avons  vu,  au  no.  9,  que  le  10  Mars  1626,  la  sei- 
gneurie  de  Notre  Dame  des  Anges  avait  6t6  conc6d6e  aux 
P^res  J6suites  par  le  Due  de  Yantadour.  Cependant  la 
Compagnie  de  la  N.  F.  leur  en  fait  une  nouvelle  concession  le 
16  Janvier  1637  ;  et  pounquoi,  si  le  Roi  n'avait  pas  le  droit 
d'intervenir  dans  une  concession  d^jk  faite,  si  cette  conces- 
sion devait  6tre  irrevocable,  si  le  concessionnaire  avait  la 
liberty  de  conserver  intactes  les  for6ts  dont  elle  6tait  cou- 
verte  ?  Laissons  la  Compagnie  elle-m6me  en  donner  la  rai- 
son.  ^^  Les  R6v6rends  P^res  de  la  Ccnnpagnie  de  J6sus 
"  nous  ont  fait  remontrer  que  cy-devant  ils  ont  (6t6)  mis  en 
^^  possession  de  quelques  terres  scittu^es  sur  la  rivi^  St. 
^^  Charles,  en  la  N.  F.,  et  d'autant  que  par  PEdit  fait  par  le 
^^  Boy  pour  P^tablissement  de  Notre  Compagnie,  tous  dons 

(I)  ^<  Titres  des  seigneuries,^'  p.  351. 
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**  d  concessions  prScSdents  ont  iti  r(voqu(s^  et  le  tovA  remis 
^^  dla  dite  Compagnie  pour  en  disposer^  lis  anraient  reqtds 
"  notre  dite  Compagnie  de  les  vouloir  maintenir  et  conser- 
"  ver,  sous  Pautorit6  dMcelle,  en  ce  qui  leur  a  6t6  autrefois 
"  accords "  (1) 

Nous  avons  ici  la  premiere  pienve  de  Pintervention  du 
Sonverain  dans  les  concessions  faites  en  Canada  ;  et  cette 
preuve,  de  Paveu  mdme  de  la  Compagnie  au  profit  de  la- 
quelle  Pintervention  a  lieu,  est  consignee  dans  sa  propre 
Charte  qui  a  introduit  Pinstitntion  fS§odaIe  en  Canada,  et 
qu'eUe  qualifie  elle-mfeme  d'Edit  du  Roi  !  N'est-ce  pas  Ik 
une  reconnaissance  solemnelle,  de  la  part  de  la  Compagnie, 
de  ce  droit  d'intervention  de  Pautorit6  Souveraine  ? 

24.  Une  concession  faitele  m6me  jour,  15  Janvier  1637) 
par  la  Compagnie  k  Jean  de  Beauvais,  Commissaire  de  la 
Marine  de  France,  pour  fonder  k  Qu6bec  un  convent  des 
Dames  Religieuses  Ursulines,  ccmtient  les  deux  conditions 
suivantes  :  **  et  encore  k  la  charge  de  faire  passer  en  la 
**  Nouvelle  France  dans  Pannfie  prochaine,  du  moins  six 
"  personnes  pour  commencer  a  difricher^  cuUiver  et  bdtir  sur 
"  lea  dites  terres  eoncSd^eSy  et  pareil  nombre  de  six  person- 
^^  nes  Pann6e  suivante,  autrement  la  dite  concession  demeur 
"  rera  nuUe^  et  defaire  observer  VEdU  du  Roy  fait  pour 
Vitablissement  de  la  dite  Compagnie^  sans  permettie  ni  souf- 
firir  qu'aucune  personne  de  celles  qu'elles  auront  fait  passer 
en  la  Nouvelle  France,  traitent  des  peaux  et  pelleteries  au 
dit  pays,  autrement  qu'aux  conditions  port6es  par  le  dit 
Edit.  "  (2) 

Cette  concession  est  suivie  d'une  autre,  en  date  du  18 
Mars  de  la  mi^me  ann^e,  faite  pour  le  mfime  objet  et  aux 
mfin^s  ccmditions  et  chains  que  la  premiere. 

(1)  Titreides  Seig.  p.  S4» 

(2)  Analjrse  des  titres  des  seigaeuries,  par  M,  DttnldD,  p.  3. 
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25.  Dans  la  ooncession  de  partie  da  fief  Dautr6,  fisute 
le  ler.  D6cembie  1637,  par  la  Compagnle  k  Jean  Bouidon 
*'  Ing6nieur  et  habitant  depois  qnelques  ann6es  en  la  Noa« 
yelle  France,  (1)  nous  lisons  les  denx  conditions  suivantes  : 
2o.  *'  et  de  payer  les  droits  et  proffites  de  fief  ainsy  et  an 
"  cas  qui  eschet  en  France  selcm  la  Contume  de  la  Pr6vo- 
"  t6  et  Vi-Comt6  de  Paris, — So.  "  et  sans  que  le  dit  Sienr 
<^  Bourdon  puisse  faire  cessicm  ou  transport  de  taut  ou  par- 
"  tie  des  lieux  k  kd  cy-dessus  ccnic§d6s  si  ce  n'est  an  pio- 
<'  fiit  des  firan^ois  desja  resident  en  la  ditte  Nouyelle  Fran- 
**  ce,  ou  qui  en  ce  cas  s'obligeroit  d'y  passer  pour  les  deffii* 
"  cheret  faire  valloir.  " 

Cette  concession  est  la  premi^ie  qui  fasse  mention  ex- 
presse  de  la  Coutume  de  Paris.  Mais  cette  mention  se 
trouve  r6p6t6e  dans  plusieurs  auties. 

26.  La  concession  de  la  seigneurie  de  Deschambault 
faite  par  la  Compagnie,  le  4  D6cembre  1640,  k  "  Fran9oi8 
de  Chavigny,  Ecuyer,  Sieur  de  Berchereau,  et  Demoiselle 
El^onore  de  Grand-Maison  sa  femme,  "  porte :  4o.  **  en  ou- 
"  tre  ne  pourront  les  dits  Sieur  Chavigny,  ses  successeurs 
"  ou  ayans  cause  et  avtres  qui  passeront  en  Prance  ou  qui 
"  se  trouveront  sur  les  lieux  pour  habiter  et  cuUiver  lea  ditea 
"  terres  concidSeSy  traitter  de  peaux  de  castors  et  pelteries 
"  avec  les  Sauvages  si  ce  n^estpar  trope  et  eschange  des 
"  chases  quails  pourront  recueillir  sur  les  terres  cy-dessus 
**  cancedSes  etc.,  etc....  8o.  "ferale  dit  Sieur  Chavigny 
"  passer  jusques  h  4  hommes  de  travail  an  moins  pour  cam- 
^  mencer  le  dSjrichemeniy  outre  sa  femme  et  sa  seivante  et 
"  ce  par  le  prochain  (depart)  qui  se  fera  k  Dieppe  ou  k  La- 
*'  Rochelle,  ensemble  les  biens  et  provisions  pour  la  subsis- 
"  tance  dHceux  durant  trois  armies  etc.,  etc. . . .  le  tout  d 
"  peine  de  nuUitS  de  la  presents  ;  "— 9o.  "  et  afin  que  la 
"  Compagnie  soit  certifi6e  du  travail  qui  se  fera  pour  le  di- 

(1)  Analyse  des  titres  des  seignenriet,   par  M.  Dnnknu  p.  4. 
^  Titres  des  seigneuries,"  p.  356. 
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^^JHehemmt  de$dUe$  terreSymKM  les  diUr.^ »••  ••  obli- 
^  g^s  4^  lemettre  tarn  lea  ana  entie  lea  mains  da  86or6taut 
^^  de  la  dite  Compagnie  le  loUe  des  hommes  quails  feiont 
«(  passei)  qui  doivent  dtie  rtpatSs  de  ceox  que  la  Compa- 
^  gnie  doit  envoyer  suivant  les  artioles  k  elle  accoid6s  par 
^^  le  Bx>j  pour  farmer  la  colanie.  "  (1) 

Dans  cette  classe  d'hommes  qui  devaient  d^fHcher^  cul- 
tiver  et  habiter  ces  terras,  et  qui  pouvaient  faire  avec  les 
Sauvages  la  traite  des  peUeteries  par  ^^  tibpc  et  esohange  " 
du  produit  de  ces  m6mes  terres,  nous  devons  voIti  non  de 
simples  engages  de  la  Compagme  ou  de  son  vassal,  mais 
bien  des  colons  qui  devaient  devenirpropn^taiiea  du  sol,  ai* 
deoit  k  farmer  la  colomej  ainsiqoe  les  parties  le  lecoimais* 
sent  elles-mdmes  express6ment  dans  ce  titre  de  eonoessioii, 

(«) 

27.  Le  17  D6o.  1640,  (S)  la  Compagnie  ooncMe  & 
Pierre  Cbevrier,  Ecr.,  Sr.  de  Faucamps  et  k  J6r6me  Le 
Royer,  Sr.  de  la  Dauversifer^,  une  grande  partie  de  la  sei- 
gneurie  de  PIsle  de  Montreal  et  celle  de  St,  Sulpice,  k  la 
charge  de  la  foi  et  hommage,  de  ^^  payer  une  pifece  d'or  du 
poids  d'une  once,  sur  laquelle  sera  grav§e  la  figure  de  la 

N.  F outre  tels  droits  et  redevances  qui  peuvent 

escheoir  pour  les  fiefs  de  cette  quality,  m6me  de  fonznir 
leurs  aveus  et  d6nombrements  ;  le  tout  suivant  et  caa£orm6^ 
ment  k  la  Coutume  de  la  Pr6v(Mit6  et  Vicomtd  de  Paris,  que 

(1)  ^  Titres  des  seigneuries, "  p.  S75. 

S2)  Far  le  mteie  titre,  la  Compaffoie  concede  an  Sieur  de  ChaTitiiy, 
enx  arpents  de  terre  ^  prendre  dans  le  lieu  d6sign6  pour  la  ville  et 
«  banlieue  de  Qa6bee  s'y  trouvant  des  places  D<m  encores  conc^d^es  on 
^  de  procha  en  ]N-oclie,  pomr  j  faire  nn  logement  avee  jardiDage,  ml  3 
^  se  puisse  retires  avec  sa  CEimiUe ;  plus  treats  aroents  de  terre  ^  pran 

**  dre  bbrs  la  dite  banlieue en  roture  i  la  charge  d'un  denier 

M  de  cens  payable  au  fort  de  Quebec  par  chacun  an  au  jour  qui  sera 
^  cy-aprds dMg^, le dU centporUmtiotB et Tsatesi saismes et r — 
«*  dea.*' 
(3)  «TikesdaaeigiieiirieB,''p.365t 
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ta  CtrnpagnU  entend  eatre  observSe  et  gard4e  par  toute  la 
Natwette  France.^^  Par  la  7e  clause  de  cette  concession,  la 
Compagnie  se  reserve  le  droit  de  prendre  des  terrains  pour 
construire  des  forts,  et  il  est  dit :  "  au  cas  qu'U  fAt  avisS  de 
^^  construire  les  dits  forts  sur  quelques  tenes  qui  auraieni 
^^  estS  dSffricJUeSy  en  ce  cas  les  jpropri^totre^  en  seront  d6- 
"  donunag6s  par  la  dite  Compagnie,"  Les  dSfiricheurs 
devaient  done  6tre  propri6taires. 

La  8e  clause  a  un  caract^re  tout-^fait  particulier  :  ^^ne 

^^  ponrront  aossi  les  dits faiie  cession  on  transpcnrt 

^^  de  taut  ou  de  parties  des  choses  ci-dessus  conc6d6es,  au 
^^  profit  de  ceux  qui  sercmt  desja  habitues  sur  les  lieux,  soit 
**  k  Qu6bec,  aux  Trois-Rivifeies  ou  ailleurs  en  la  N.  F., 
^^  mais  seulement  k  ceux  qui  voudront  passer  expris^  affin 
^^  que  la  colanie  en  soit  d^autant  plus  augmetUieJ^^ 

Puis  la  lie  stipulation  porte  t  "Pour  commencer  k 
"  faire  valoir  les  terres  cy-dessus  concfedfees,   seront  tenus 

"  les  dits de  faire  passer  nombre  d^hommes  en  la  N. 

"  F.  par  le  prochain  embarquement  que  fera  la  dite  Compa- 
"  gnie,  avec  les  provisions  n^cessaires  pour  leur  nourriture, 
"  et  de  continuer  d^annie  en  an/nie^  afin  que  les  dites  terres 
"  ne  demeurent  incuUeSj  mais  que  la  colanie  en  puisse  itre 
"  augmentie.^^ 

C'est  la  Compagnie  elle-m6me  qui  parle ;  c'est  elle  qui 
nous  dit  quels  sont  Pesprit  et  Pobjet  de  sa  charte,  quelles  sent 
ses  obligations  et  celles  de  ses  vassaux.  Elle  sait  si  bien 
que  rinex6cution  de  ces  concessions  en  fief  doit  en  entrai- 
ner  la  revocation  que,  dans  ce  titre  du  17  D^cembre  1640, 
elle  en  doime  elle-mftme  un  exemple  pour  cette  n^me  Isle 
de  Montreal,  et  en  informe  les  nouveaux  concessionnaires, 
par  voie  d'avertissement  pour  ainsi  dire,  afin  de  les  mettie 
en  garde  contre  le  m^me  danger.  Le  titre  ajoote  :  ^^Et 
"  sans  que  les  dits  Sieurs  Chevrier  et  Le  Rqyer,  leurs  suc- 
"  cesseurs  ou  ayans  cause  se  puissent  aucunement  pr6va^ 
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*^  lair  de  ce  qui  fut  aocordfi  en  Pa88embl6^  g6n6ralle  du  i% 
*^  Janvier  1636,  an  Sieor  de  la  Chanss6e  ny  des  conces- 
^^  sions  et  transports  qui  ont  6t6  faits  ensuitte  de  ces  m6mes 
^^  pr6tendu8  droits  dUceluy  Sieur  de  la  Chauss^e,  le  taut 
^^  e$tafU  demewri  nul  et  r^voqu^  faute  d^ex4cutUm  dans  le 
^^  temps  ardanni par  les  riglemene  de  la  C(mipajfme."(l) 

28.  Au  nombre  des  stipulations  port6es  en  la  conces- 
siixi  fiedte,  le  6  Mai  1646,  par  la  Compagnie  de  la  NoUvelle 
France  au  gouvemeur  de  Montmagny,  de  la  seigneurie  de 
la  Rivi^ie  du  8ud  (ou  St  Thomas),  de  PIsle  aux  Qies  et  de 
PIsle  aux  Orues,  (3),  se  trouve  la  suivante  :  6o.  "  et  outre, 
^^  ne  pourra  le  dit  Sieur  de  Montmagny,  ny  ses  successeurs 
"  ou  ayans  cause,  ny  autres  qui  passeiont  au  dit  pays  pour 
^^  habituer  et  cuttiver  lee  terrea  cy-desaua  ccnc^d^es  traitter 
"  des  peaux  et  pelleteries  avec  les  sauvages,  si  ce  n^est 
"  qui^Us  soient  reconnus  pour  habitans  du  pats  et  quails  aierU 

"  part  en  cette  quality  d  la  communautS  des  habitans.^^  Cette       ^ 
stipulationjest  r6p6t6e,  dans  les  m6mes  termes,  dans  d'au- 
tres  concessions. 

29.  Au  no.  26,  nous  avons  vu  que  la  seigneurie  de 
Deschambault  avait  6t6  conc6d6e  le  4  Dficembre  1640,  au 
sieur  de  Chavigny.  II  en  avait  pris  possession  ;  et  le  16 
Avril  1647  (3),  la  Compagnie  ajoute  k  cette  concession  par 
Poctroien  fief,  et  aux  m6mes  conditions,  d'une  autre  fitendue 
de  terrain,  6gale  k  la  premiere.  Le  motif  en  est  ainsi  don- 
n6  par  la  Compagnie  :  "  d'autant  que  le  dit  Sr.  Chavigny 
**  nous  a  fait  entendre  qu'il  a  dispos6  de  la  plus  grande  par- 
**  tie  des^dites  terras  contenues  en  la  dite  concession  (celle 

(1)  La  coQcetaioB  faite  aa  Sr.  de  b  ChaoM^e  a'a  pn  ^tra  troav^. 
MM.  Chevrier  et  LeRojer  ^taieDt  deux  dea  oiembres  de  la  80ci^t6 
form6e  pour  la  coDveraioD  des  Sauvages.  Leur  concession  du  17  D^- 
cembre  1640  fut  confirmee  par  le  Rot  le  13  F^vrier  1644.  Voir  p. 
23  des  <<  BreTeta  de  ratification  ''  imprimda  4  Quebec  en  1853. 

(2)  <<  Titres  des  stifneurieB.  "  p.  370. 

(3)  <<  Titres  des  •eigneuries.''  p.  377. 
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^  da  4  D£c.  1640)  ^cens  et  rentes  an  profit  de  plnsienrs  par- 
«  ticnlier^  et  qn'il  en  avait  besoin  d'antres  ponr  les  faiie  par 
^^  reillement  d6fidicher|  le  tout  ponr  le  bien  et  angmentation 
<(  de  la  colonie.^' 

L'on  Toit  qne  la  Bonshconcession  faisait  tellement  pa^ 
tie  des  obligations  dn  vassal,  qne  celni-ci  sentait  la  n6ces- 
_^      8it6  d'6noncer  Paccomplissement  de  eette  obligation,  poor 
obtenir  nne  angment^cm  k  sa  premiere  ccmcession* 

U  parait  qne  M.  de  Chavigny  6t£dt  depnis  pass6  en 
fSrance,  abandonnant  tont  ce  qn'il  poss^daiten  Canada;  dn 
moins  e'est  ce  qn'on  lit  dans  le  titre  d'une  nonvelle  conces- 
8i<xi  qni  fat  f^ite  de  eette  m6me  seignenrie  de  Descham- 
banlt  k  sa  femme  rest6e  en  Canada,  par  M.  Jean  de  Lanzcm 
<<  gonvemenr  et  Iientenant-g6n6ral  ponr  Sa  Majesty  en  la 
Nonvelle  France,  estendne  dn  Flenve  St.  Lanrent,"  et  en 
mAme  terns  autorisg  par  la  Compagnie  des  Cent-Associ6s 
k  conc^der  des  terr68.(l)  Ce  titie  est  assez  important  ponr 
dtre  ici  transcrit  eii  entier. 

<<  L'intention  de  la  Compagnie  de  la  Nonvelle  Fraiice, 
*^  ayant  tonjonrs  6t6  de  faire  le  possible  q/En  de  peiipler  la 
•*  N.  F.,  et  de  veitter  snr  cenx  qni  sons  prfetexte  d'avoir  ce 
**  dessein  anrait  obtennde  la  m6me  Compagnie  des  Qonces- 
^^  sicms  avec  des  conditions  avantagenses,  jkhit  €n  tasdeni- 
V  "  gUgmce  de  hwrpart  en  gratiifier  d^aviree  particuliere  pour 
^  **  kefuire  valoir  ;  et  snr  le  rapport  qni  nons  a  est6  feit  qne 
^  If^ran^is  de  Chavignj,  Sienr  de  Bercherean,  aj^ant  qaitt6 
*^  la  N.  F.,  U  y  anrait  abandonn6  tont  ce  qn'il  poss^oit,  et 
««  qn^  laissant  )es  a£faixes  en  eette  incertitnde,  cetapourraU 
^*  empescher  d^avires  particvliere  de  cuUiver  lea  dita  lieux  au 
^^  binifice  dupaye  ;  et  ayoint  cirdevant  fait  p*(Mier  nostre 
^^  ardomiamce  par  laqueile  nous  aoans  engoint  d  torn  partir 
*^  cuHere  ayant  canceeaions  d$  la  Oampagme  non-aeuUement 

(1)  «  Titres  des  seigoeuries,"  p«  378. 
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^^  desifaire  metire  mpossessian^  mms  de  ir(wdilkr  mem- 
*^  samment  au  difrichement^  autrem$fU  dSchus  de  leur  con^ 
^  cessions  desquelles  nous  disposerons  en  favsur  d^autres 
^^  personnes  qui  tesferoient  valoir.  A  ees  cauaee,  le  dlt  sienr 
"  de  Chavigny,  eomme  dit  est,  ajant,  pour  «e  retirer  eo 
^^  Pranee,  abandonnS  tout  ce  qu'U  poss^doit  en  ce  pays, 
^^  nous  avons  par  ces  presented  dispos6  des  lieux  par  lui 
^^  ainsy  abandonn6B  et  k  lui  accordes  par  coneesmon  des  4e 
^  D6cembre  1640  et  29e  Mars  1649,  (1)  en  faverur  de  Da- 
^^  moiselle  E16onnore  de  Grand  Maison,  a  laquelle  nous  let 
^^  avons  donnas  et  conc6d68,  donnons  et  cono^dons  par  ces 
^^  prgsentes  pour  en  joolr  par  elle  et  les  siens  et  ayans  cau- 
'*  sc  k  perpetuitfi  aux  mfemes  charges,  clauses  et  conditions 
*^  qu'elles  avaient  est^  cy-devant  octroy^es  au  dit  sieur  de 
"  Chavigny.    "  Fait  k  Quebec,  ce  ler  jour  de  Mars  1652." 

Nous  n'avons  pas  la  date  de  Pordonnanee  dont  il  est 
fait  mention  dans  ce  titre.  Elle  devait  6tre  recente,  puis- 
que  Mr.  de  Lauzon  n'6tait  arriv6  en  Canada  qu'en  Pann^e 
1651.  (2) 

Par  la  teneur  de  cette  ordonnance,  nous  pouvons  nous 
faire  une  idee  exacte  de  la  mani^re  dont  les  autorites  du 
tems  interpretaient  les  obligations  de  la  Compagnie  et  de 
ses  vassaux.  L'ordonnance  ne  fait  aucune  distinction  cntre 
les  c<Hiee8sionnaires ;  elle  lesirappe  tous  6galement,.et  cela 
irrespectivement  de  Pinsertion  ou  de  Pomission  de  telle  on 
telle  stipulation  dans  leurs  titres,  que  Pobligation  de  /^  tra< 
irailler  incessamment  au  d6fricbement,"  y  soit  eccite  ou  non, 
que  le  ccmcessionnaire  soit  en  possession  ou  non.     L'obli* 

(1)  Cette  derni<^re  date  est  ^videmment  erron6e,  \k  2e  concession 
a  Chayignjy  portant  celle  du  16  Avril  1647. 

(2)  Charlevoix,  t  1,  p.   308.  «  L'ann^e  1650 finit  par  le 

chang^eraent  de  gouverneur  g6n6ral,  M.  de  Lauzon,  w»  des  principaux 
membres  de  la  Compagnie  du  Canada,  fut  nomm6  pour  succeder 
k  M.   D'Aillebout,  dont  les  trois  ans  ^taient  expires ;  mais  i]  n'arrtva  i 

Qn^bec  que  I'ann^e  suivante Le  nouveau  gouvcumeur  avait  toU' 

jours  eu  plus  de  part  que  personne  aux  affaires  de  la  Cooipag^ie/' 
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gfttiim  existant  potur  la  Compagnie,  elteexistede  plein 
droit  potur  les  vassaux,  et  la  [dich£ance  est  la  peine  de  eoa 
inex^cution.  C'est  ce  que  proclame  M.  de  Lauzon,  dans 
son  ordonnance,  et  au  nom  da  Souverain  qu'il  reprSsente, 
et  an  nom  de  la  Compagnie  dont  il  a  les  ponvoiis.  (1) 

50.  La  concession  de  la  seignenrie  des  Mitte  VacheSy 
faite  le  15  Nov.  165S,  par  M.  de  Lanzon  k  Robert  Giffiird, 
seignenr  de  Beanport,  (2)  me  parait  6tre  la  premiere  qni 
fasse  nne  mention  expresse  de  la  Coutmne  da  Ferm-fo- 
Franpaia  :  "  et  ponr  rachapt,'*  y  est-il  dit,  ^  le  revenu  d'une 
^(  ann6e  k  chaque  mutation  de  possesseor,  suwant  la  Cbu- 
'^  tume  du  Vexin  Franfais  enclave  de  cdU  de  Parte  ;"  tan- 
dis  que  la  concession  de  Pangmentaticm  de  la  seignenrie 
de  Oaudarville,  quoiqne  taite  le  mdme  jour,  se  contente  de 
dire  :  "  et  le  revenu  d'une  ann^e  k  chaque  mutation,"  (3) 
ce  qui  n^anmoins  doit  signifier  la  mfime  chose  ;  au  reste, 
^^  le  revenu  d'une  ann6e"  est  stipul6  de  Pune  on  Pautre  ma* 
ni^re  dans  plusieurs  concessions. 

51.  L'une  des  conditions  ins6r6es  dans  le  titre  de  con- 
cession d'une  partie  de  la  seignenrie  de  la  Painte  du  Lac^ 
faite  le  31  Juillet  1656,  (4)  est  de  faire  *^  habituer  les  dites 
terres  en  leur  estendue  et  y  travailler  dane  qualre  ana  de  ce 
jour.'* 

S3.  Le  9  Avnl  1656,  la  Compagnie  6rige  en  favemr  da 
Sr.  d'Aillebout,  <*  Directeur  de  la  Traite  de  la  N.-P,,'*  la 
terre  de  Coulonge  ^^  en  titre  de  Chatellenie  avec  justice 
^*  haute,  moyenne  et  basse,  auivant  le  Coulume  de  Pari$y 
^<  pour  en  jouir  par  luy  et  les  siens  on  ayans-cause,  au  dit 
titre  de  Chatellenie.*'  (5) 

33.  Par  concession  du  21  Avril  1659,  le  reste  de  PIsle 

(1)  «  Titres  des  aeigncuries,*'  p.  378. 

(2)  t&.  p.  352. 

(3)  t6.  p.  384. 
hS  i&.p.  120. 
(5)  Analyse  de  M.  Donkio,  p.  16. 
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de  Montreal  dont  une  grande  parde  avait  6t§  conc6d£e  le 
17  D6c.  1640  (voir  ci-dessus  no.  27,)  est  donn6,  (moins 
500  arpents  accord^s  an  Sr.  de  Faucamps,)  k  la  Compagnie 
de  Montreal,  ^^  anxmfimes  droits,  charges  et  conditions  d(mt 
**  est  charg6e  la  premiere  concession  faite  k  la  dite  Compa- 
"  gnie  de  Montreal ;''  (1)  et  Pon  a  vu  que  le  d^Mchement 
imm^diat  en  fidsait  le  principal  objet 

34.  Enfin  nne  autre  preuve  que  les  concessions  faites 
par  la  Compagnie^  de  la  N.  F.  imposaient  aux  vassaux  I'o- 
bligaticm  de  sous-conc^der,  nous  est  foumie  par  les  termes 
de  la  condition,  qui  se  trouve  dcuis  plusieurs  de  ces  conces- 
sions, de  laisser  pour  le  service  de  la  navigation,  un  chemin 
de  vingt  toises  le  long  du  Fleuve  St.  Laurent :  ^^  depuis  la 
rive  du  dit  fleuve  en  la  saison  qu'il  est  le  plus  eslev6  jus- 
qu'aux  prochaines  terres  ou  habitations  qui  seront  faites  sur 
icelle  (seig.  de  Deschambault :)  ^^  depuis  la  rive  d'iceluy 
jusques  aux  terres  conUd^es.^^  (seig.  de  Montr6al.) 

35.  Je  suis  arriv6  k  Pann6e  1663,  et  par  consequent  au 
terme  de  la  premiere  p6riode  de  notre  histoire  ffiodale.  En 
cette  ann^e,  la  Compagnie  de  la  N.  F.  riduite  d  45  assodis 
(2),  *'  etant  bien  avertie  que  le  Roi  avait  volontfe  de  se  met- 
tre  en  possession  du  pays  et  de  hiseignewrie  de  la  Nouvelle- 
France"  (3)  adopte  une  d61ib6rationi  ceteffet  le  24  F^vrier 
1663,  et  fait  le  m£me  jour  par-devant  notaires,  acte  de  de- 
mission ^^  de  la  propriety  et  seigneurie  du  dit  pays  de  la 
N.  F.  pour  en  disposer  par  Sa  Majest6  ainsi  que  bon  lui 
semblera,''  lequel  acte  est  par  elle  accept6  dans  le  mois  de 
Mars  suivant  (4).  "  Au  lieu  d'apprendre,  dit  le  Roi,  que  ce 
"  pays  6tait  peupl6,  comme  il  devait,  vu  le  long  tems  qu'il 
y  a  que  nos  sujets  en  sont  en  possession,  nous  aurions 

(1)  "Titrcs  des  scigneuries,''  p.  369. 

A)  CharieToix.  1. 1  ^.  379. 

h)  D61ib^nitioD  de  la  Compa^,24  F^vrier  1663,  Ed.  et  Ord. 

8e.  1. 1,  p.  30.    Acte  de  d^missioD,  p.  31. 

(4)  f&.  p.  31, 32. 
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**  appris  avec  regret  que  non  seulement  le  nombre  des  habi- 
^^  tans  iioii  (oTt  petit,  maid  mSme  qu'ils  etaient  tousles 
^^  jours  en  danger  d'en  6tre  chassis  par  lea  Iroquois,  d  quoi. 
''  ^tant  nicesmire  (fejpatirt;(>fr,etcon6id6raiit  quecette  Com- 
'^  pagnie  de  cent  hcnnmes  6tait  {Mresqu'an6antie  pcur  I'aban- 
^^  donnement  volontaire  du  plus  grand  nombre  des  int(§res- 
"  sSs  en  icelle,  et  que  le  pea  qui  restaitde  ce  nombre  n'6tait 
"  pas  assez  puissant  pour  soutenir  ce  payset  poury  envoyer 
**  les  forces  et  les  hommes  nfecessaires,  toxiX  p&wr  Phabituer 
**  que  pour  le  defendre,  rums  aurions  pria  la  resolution  de 
^^  le  retirer  des  mains  des  intiress6s  en  la  dite  Cofnpagnie^ 
"  lesquels  par  d61ib6ratioti  etc.,  etc.  "  Puis  le  Roi  declare 
et  ordonue  ^*  que  tons  les  droits  de  propri6t6,  justice,  sei- 
"  gneurie,  de  pourvoir  aux  offices  de  Gouvemeurs,  et  Lieu- 
**  tenants-G6n6raux  des  dits  pays  et  places,  mdme  de  nous 
"  nommer  des  Officiers  pour  rendre  la  justice  souveraine, 
"  et  autres  g6il6ralement  quelconques  accordfes  par  Notre 
"  Trfes  Honor6  Seigneur  et  Pfere,  de  glorieuse  mfemoire,  en 
"  consequence  du  trait6  du  29  Avril  1628,  soient  et  de- 
"  meurent  r^nis  i  Notre  Couronne  pour  6tre  dor6navant 
**  exerc6s  en  notre  nom  par  les  Officiers  que  nous  nomme- 
'*  rons  4  cet  effet.'* 

36.  De  ce  moment,  le  gouvemeitient  de  la  Nouvelle- 
France  cesse  d'fetre  gouvemement-propri^taire  et  devient 
gouvemement-royal. 

37.  Peu  de  jours  aprfts  Pacceptation  de  la  dfemission 
de  la  Compagtiie,  nous  voyoiis  le  Roi  rendre  en  son  Con- 
seil  d'Etat  un  arr^t  portant  revocation  des  concessions  non 
difrichies^  fond6  sur  ce  que. "  Puhe  des  principales  causes 
"  que  le  dit  pays  ne  s'est  pas  peupl6  donmie  il  aurait  6t6  4 
"  d6sirer,  et  mfeme  que  plusieurs  habitations  ont  6t6  dfitrui- 
"  tes  par  les  Iroquois,  provient  des  concessions  de  grande 
*'  6tendu6  de  terres  qui  ont  6t6  accord§es  k  tous  les  parti- 
'*  cullers  habitants  du  dit  pays "  Cet  arr^t  est 
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du  21  Mars  1663  (1).  II  porte  que,  dans  six  mois  du  jour  de 
sa  publication  en  ce  pays,  ^^  tous  les  particuliers  habitans 
'*  dicelui  feronl  difrichtr  les  terres  conienuea  en  leurs  con- 
'^  ceseiansj  slnon  et  k  faute  de  oe  falre,  et  le  dit  terns  pass6y 
**  ordonne  Sa  Majest6  que  toutes  les  terres  encore  enfriche, 
^^  seront  distributes  par  nouvelles  concessions  au  nom  de 
^'  S.  M.  soit  aux  anclens  habitans  d'icelui,  soit  aux  nou- 
'*  veaux.  Revoquant  et  annulant  Sa  dite  Majesty  toutes 
"  concessions  des  dites  terres  non  encore  d6frich6es  par  ceux 
"  (les  concessionnaifes)  de  la  dite  Compagnie  ;  mande  et 
"  ord<Hine  Sa  dite  Majest6  aux  Sieurs  de  Mfizy,  Grouver- 
"  neur,  Evfique  de  P6tr6e,  et  Robert,  Intendant  au  dit  pays, 
"  de  tenir  la  main  k  Pex^cutionponctuelle  du  present  arr6t ; 
"  m6me  de  faire  la  distribution  des  dites  terres  non-d6firi- 
^^  ch6es,  et  d^en  accorder  des  ooticessions  au  nom  de  Sa 
"  dite  Majesty.*' 

38.  Dans  cette  reunion  au  domaine  de  la  Couronne, 
des  droits  de  la  Compagtiie  de  la  Nouvelle-France  ;  dans 
cet  arrfit  de  revocation  des  concessions  faites  aux  vassaux 
de  cette  Compagnie,  nous  avons  la  preuve  la  plus  forte,  la 
plus  authentique,  de  cette  rfegle  toujours  persistante  du  droit 
public  colonial  dont  j'ai  dej^  parl6,  qui  donnait  au  Roi  de 
France  le  pouvoir  d'intervenir  dans  les  concessions  de  terres 
pour  en  surveiller  et  assurer  r6tablissement.  L'arrdt  de 
revocation  a  le  m^me  caract^re,  le  m^me  dispositif,  qu*a- 
vait  I'ordonnance  de  M.  de  Lauzon,  mentionnfie  ci-dessus 
no.  29.  Comme  elle,  il  ne  fait  aucune  distinction  entre  les 
eoncessionnaires,  entre  leurs  titres  ;  il  les  atteint  tous  §ga- 
lement.  Tous  sont  obliges  de  d&fricher  ;  et  comme  ils  ne 
peuvent  op6rer  ce  d^frichement  qu'en  faisant  des  sous-con- 
cessions, ils  sont  done  tous  obliges  de  conc^der,  obligation 
qui  ne  prend  pas  son  origine  dans  cet  arr^t,  mais  que  cet 
arr&t  ne  fait  que  coniirmer,  puisqu'elle  remonte  a  I'Edit  de 
F^tablissement  de  la  Compagnie  de  la  Nouvelle-France. 

(1)  Ed.  &  ord.  in  8o.  p.  33. 
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Cette  obligation  imprime  au  Jeu  de  firf  en  Canada  deux 
caract^ies  particuliers  qui  le  rendent,  en  cela,  different  de 
celui  permis  par  Particle  61  de  la  Contume  de  Paris  ;  d'un 
cAt^y  le  seigneur  canadlen  a  la  faculty  de  se  jouer  de  la 
tataltU  de  son  fief,  et,  sous  ce  rapport,  sa  condition  devient 
aemblable  k  celle  des  seigneurs  en  France  sous  Pancienne 
Coutume  de  Paris  ;  et,  de  Pautre,  fetant  oblig6  de  c(mc6der 
ses  terres  qui  sont  encore  enfrichCy  sous  peine  de  dSchiofnce 
de  ses  droits,  le  Jeu  de  fief  devient  obligatoire  pour  lui 
quant  k  ces  mfimes  terres.  II  ne  poutrait  tout  au  plus  y 
avoir  d^exception  k  cette  obligation  que  pour  ce  que  le 
seigneur  pent  avoir  le  droit  de  se  r^server  pour  son  domaine 
proprement  dit. 

S9.  Le  rgtablissement  du  gouvemement-rayal  en  Ca- 
nada fut  bient6t  suivi  d'un  Edit  du  Roi  cr6ant  un  Canseil 
Sauverain  si6geant  k  Quebec.  Cet  Edit  est  du  mois  d'A-  , 
vril  1663.  (1)  Le  conseil  a  "  le  pouvoir  de  connaitre  de 
"  toutes  causes  civiles  et  criminelles,  pour  juger  souverai- 
^*  nement  eten  dernier  ressort  selon  les  loix  et  ordonnances  de 
^*  Notre  Royaume,  et  y  proc§der  autant  qu'il  se  pourra  en 
*^  la  forme  et  mani^re  qui  se  pratique  et  se  garde  dans  le  res- 
**  sort  de  Notre  Cour  de  Parlement  de  Paris,  nous  r^servant 
"  n^anmoins,  selon  notre  pouvoir  Souverain,  de  changer,  r6- 
**  former,  et  amplifier  les  dites  loix  et  ordonnances,  d'y  d6- 
**  roger,  de  les  abolir,  d'en  faire  de  nouvelles,  ou  tels  rilgle- 
*^  ments,  statuts  et  constitutions  que  nous  verrons  £tre  plus 
<<  utiles  k  notre  service  et  au  bien  de  nos  sujets  du  dit  pays. 
<<  Voulons,  entendons  et  nous  plait  que  dans  le  dit  Conseil 
**  il  soit  ordonn6  de  la  d6pense  des  deniers  publics,  et  dis- 
<<  pos6  de  la  traite  des  peUeteries  avec  les  sauvages,  ensem- 
"  ble  de  tout  le  trafic  que  les  habitants  peuvent  faire  avec 

n)  Ed.  et  ord.  in  8o.  t.  1,  p.  37. 

Ifote.  L'Edit  fut  rendu  le  30  Ayril,  voir  p.  21,  dea  <<  Commissions 
det  goinrerneiirs  et  intendants  imprim6es  k  Qu6bec  en  1854.  (Com.  da 
Sr.de  M6Z7) ;  et  Parrot  du  Conseil  aui  ordonne  Fenr6gistrement  de 
I'Effit  fat  rendu  le  18  Sept.  1663 ;  Ed.  et  Qrd.  in  8e«  1. 1,  p.  6. 
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^  len  maiohands  de  ee  Royaume ;  mime  qa^U  y  soU  rigU 
^^  de  tautea  lea  affaires  de  police^  puidiquea  et  particuUiree 
^^  de  tout  lepaya..........^^ 

40.  A  peine  le  Roi  avait-il  ca^h  le  Conseil  Soaveraio, 
qa'il  ncnnma  le  |sr.  Glaadais  commiflsaire  poor  examiner  la 
cdtoalion  et  I'^tat  dn  pays  et  liii  en  faire  rapport  Ce  com- 
missaire  qui  fiit  nomm6  le  7  mai  1663,  et  dcmt  lea  instruc- 
tions portent  la  mdme  date,  (1)  accompagna  le  nouveau 
gouvemeur,  M.  de  M6zy,  et  I'Evdque  de  P^tr^e,  au  Cana- 
da. (2) 

Lq  4e  article  des  instructions  du  sr.  Gaudais,  lui  man- 
de  *^  que  la  principale  chose  qu'il  £itut  examiner  pour  la  ma- 
'*  nutention  des  colcHiies  du  dit  pays  et  pour  leur  augmenta- 
^^  tion  6tant  de  d^fiicher  la  plus  grande  quantity  de  tenea 
*^  qu'il  se  pourra,  et  de  faire  en  sorte  que  totis  les  habitants 
^^  soient  unis  dans  leurs  demeures,  et  qu'ils  ne  soient  pas 
^^  61oign6s  les  uns  des  autres  d'une  grande  distance,  sans 
^^  quoi  ils  ne  pfsuyent  s'assister,  &c.,  &c.,  11  n'y  a  rien  de  si 
^'  grande  c<»is6quence  que  de  travaiUer  k  r6unir  les  dits 
^*  habitants  en  des  corps  de  paroisses  ou  bourgades, eld  lea 
^^  Migerdd^Jricherleuraterrea  deproche  enproche^  afinde 
"  s'entre-secourir  au  besoin.  Et  quoique  ce  moyen  fffX  le 
^  plus  certain,  il  trouvera  as8ur6ment,  6tant  sur  les  lieux, 
^  que  le  pen  de  soin  et  de  connaissance  que  la  Compagnie 
^  qui  a  ci-devant  po8s6d6  le  pays  en  a  eu,  et  Pavidit6  de 
"  ceux  qui  out  voulu  s'y  habituer,  lesquels  out  toujours  de- 
*^  mand6  des  concessions  de  terres  de  grande  6tendue,  dans 
«<  lesquelles  ils  se  sont  6tablis,  ont  donn6  lieu  k  cette  s6pa- 
^^  ration  d'habitations,  qui  se  trouvent  fort  61oign6es  les  unes 
^^  des  auties,  non  seulement  les  particuliers  qui  ont  obtenu 
<(  des  concessions  n^ontpaa  iU  en  4tat  d^enfaire  lea  difiriehe- 

«     ■  'I  I  ■    ■        '  ■  ■  I  I         !■  I  ■    I Ill    III    I   !■  ■     ■^■i— a^il  ■■' 

(1)  Conu  des  Gouv.  et  Int.  p.  22,  23. 

(2)  CaMrleToix,t  1,  p.  370. 
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^^  merUSy  mais  m&iM  a  donii6  um  gfaade  facility  aux  Iro- 
*^  qaois  ^  couper  la  gorge,  massacrer  et  lendre  d§sertes 
^'  presque  toutes  les  dites  habiutiona,  etched  ce  qmaciUgi 
**  le  Roi  de  rendre  Varrit  dont  la  copie  est  raise  entre  les 
^*  mains  du  dit  deur  Gaudais,  ensemble  de  faire  6crire  au 
^  sienr  Ev6qne  de  P6tr6e,  de  vemettie  entie  ses  nmins  Vo* 
**  riginal  du  dit  arrAt,  pour  le  feure  publier  et  afficher  paf* 
"  tout  aussitAt  aprfes  son  amv6e ;  *'  (le  dit  anrfet  de  rfevocar 
tion  du  21  Mars  1663.) 

Puis  le  5e  article  des  instructions  ajoute,  "  et  conune 
^  il  voit  clairement  par  les  raisons  ci^iessus  expliquees, 
^  quUl  est  impossible  de  se  pouvoir  jamais  assurer  de  ce 
^*  pays  et  d'y  fcdre  des  habitations  considferables,  que  Pon 
^^  oblige  tons  ceux  qui  out  eu  ces  concessions  de  les  aban- 
"  donner,  et  de  s*unir  en  des  bourgades  et  paroisses  les  plus 
**  nombreuses  qu'il  se  pourra  pour  dfifricher  toutes  les  terres 
.  "  qui  se  trouveront  aux  environs  de  proche  en  proche,  les- 
[  ^^  queUes  encecas  il  faudrait  de  fumveau  partager  et  en  don- 
I  ^^  ner  d  ehacune  bourgade  ou  paroissej  selon  le  nombre  de 
"  families  dont  elle  serait  compos6e,  il  lltchera  de  per- 
*^  suader  cette  v6rit6,  par  toutes  sortes  de  moyens  au  dit 
"  sieur  Evfeque,  au  gouvemeur  et  aux  pnncipaux  du  pays, 
**  afin  qu'ils  concourent  unanimement  a  faire  reussir  ce  des- 
"  sein,  lequel  il  leur  fera  connaitre  6tre  non-seulement 
"  d'une  n6cessit6  absolue  pour  leur  conservation,  mats 
"  mSme  que  Sa  Majesty  le  fera  exicuter  par  une  r^vocoHan 
^^  g4nirale  de  toutea  les  concessions.^^ 

6o.  "  Au  cas  que  quelques-uns  de  ceux  auxquels  les 
^^  dites  concessions  out  6t6  faites,  se  mettent  en  devoir  de 
^^  les  dijricher  entiirementy  et  qu'avant  I'expiration  des  six 
^*  mois  port6s  par  le  dit  arrgt,  ils  ayent  oommenc^  d'en 
"  d6fricher  une  bonne  partie,  Pintention  de  S.  M.  est  que, 
^'  sur  leur  requite,  le  Conseil  Souvereun  ies  puisse  pourvoir 
**  d'un  nouveau  droit  de  six  mois  seulement,  lequd  (tanl 
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^^  fini,  dk  veui.qu0  tantes  lea  diUs  canceaaians  aoi^  d^cUi-. 
'*  r4esnuUes.  " 

41.  Comme  on  le  voit,  le  Roi  persisted,  chaque  moment 
dans  son  droit  de  8urveilla;ice  et  d'intervention  ;  il  Pexerce 
plus  ou  moins  rigoureusement  selon  qne,  dans  sa  discretion, 
les  circonstancespeuvent  Pexiger ;  les  instructions  qu'il  donne 
k  son  commissaire  et  Parrot  du  21  Mars  dont  il  explique  le 
motif  et  Pobjet  dans  ces  m^mes  instructions,  ne  laissent 
aucun  doute  sur  sa  volont6  et  ses  intentions  d'en  agir  sans 
lel&che,  avec  les  conce^ionnaires,  de  mani^re  a  les  con- 
traindre  k  Paccomplissement  de  leurs  obligations.  Cette 
intervention  active  du  Souvferain  forme  un  trait  tout-a-fait 
caract^ristisque  de  Pinstitution  f<§odale  canadienne. 

42.  L'Edit  de  creation  du  Conseil  Souverain  et  Parret 
de  revocation  des  concessions  non-d6firich6es,  avaient  6t6 
delivrfes  k  PEvfique  de  P6tr6e  (1)  qui  6tait  le  second  des 
membres  du  Conseil,  et  qui,  conjointement  avec  le  gouver- 
neur,  devait  en  choisir  les  cinq  autres  membres.  Get  Edit 
avait  6t6  enr^gistre  au  greffe  de  ce  Conseil  le  18  Sept. 
1663. 

Le  6  Ao(kt  1664,  le  gouvemeur  et  PEvfeque  qui,  avec 
Pintendant  Robert  (2),  6taient  sp6cialement  charges  de  faire 
ex6cuter  Parrfet  de  revocation  du  21  Mars  de  Pann6e  pr6c6- 
dente,  prfisentent  cet  arrfet  au  Conseil,  et  "  demandent  que 
"  le  dit  arr6t  soit  execute  de  point  en  point  selon  sa  forme 
"  et  teneur,  et,  en  ce  faisant,  que  toutes  les  terres  qui  ne 
^^  aont  aujourd*hui  dSaertiea  d  miaea  en  valeur^  soient  d^cla- 

(1)  Instructioiis  de  Gaadais,  art.  4  et  19. 

(2)  CharleToiz,  t.  1,  f.  372,  dit :  **M.  Robert,  Conwiller  d'Etat, 
**  aiiradt  i&t^  nomin^  cette  latoie  anoee  n663)  InteBdant  de  Justice, 
'*  police^  finance  et  marine  pour  la  N.  1 .  et  ses  provisions  sontdatt^ps 
**  du  21e  Mars  ;  mais  il  n^a  point  fait  le  Tojage  'du  Canada,  et  M. 
"  Talon,  qui  arriva  en  1669,  e^  le  premier  qui  j  att  exerc6  cet  em- 
•*  ploy." 
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^^  t^esrSunies  an  domaine  da  Roi,  ponr  en  6tie  di8po06  an 
<<  nom  de  Sa  Majesty  par  nonvelles  concesdons  en  favenr 
^  de  cenx  qni  en  demandent  comme  dit  est :  d6clarant  les 
^^  dits  sienrs  gonvemeur  et  Evfique,  qn'ils  ne  pr6tendent 
^  en  ancune  fa9Qn  intfiresser  les  penples  habitans  de  ce 
^  pays,  ni  les  obliger  de  qnitter  lenrs  maisons  et  habita- 
^  tions,  consentant  qn'elles  demeuient  en  P^tat  qn'elles 
*^  sont,  mais  qne  ponr  celles  desqnelles  il  fandra  accorder 
^^  des  concessions,  ils  tiendront  la  main  k  ce  qne  llntention 
^<  dn  Roi  y  soit  snivie  et  qn'elles  soient  rfidnites  en  bonrgs 
^^  et  bonrgades,  antant  que  faire  se  ponrra,  comme  anssi  qnHl 
^'  sait  dtfendu  k  tons  prgtendns  seigneurs  de  disposer  par 
^^  concessions  d^aucunes  terres  en  non^valeur^  d  peine  de  nuir 
^^  liii ;  oni  sur  ce  le  Procureur-g6n6ral  dn  Roi  qui  a  reqnis 
^<  qne  toutes^les  terres  occupies  de  bois  de  bout  soient  rfunies 
^^  an  domaine  dn  Roi.'' 

Snr  cette  demande  et  ce  reqnisitoiie,  ^*  le  Conseil, 
<<  avant  faire  droit,  a  ordonn6  qne  le  dit  arrdt  sera  c<mmin«- 
<«  niqu6  an  syndic  des  habitans,  k  la  diligence  dn  Procn- 
*^  renr-66n6ral  dn  Roi,  pour,  sa  r6ponse  vne,  6tre  ordonni 
**  ce  que  de  raison.  " 

43.  Ancune  concession  ne  parait  avoir  6t6  faite  en  Pan- 
n6e  166S.  Mais  nous  avons  les  titres  de  deux  concessions 
faites  Pann6e  suivante,  le  mfime  jour,  8  Aodt,  par  le  Gon* 
veraeur  de  M6zy,  et  PEvfique  de  P6tr6e,  Pnne  d'un  terrain 
aux  Trois-Riviferes,  aux  R^y^rends  Pferes  J6suite8,(l)  et 
Pautre  de  la  seigneurie  de  Champlain  k  Etienne  Pezard,  Sr. 
de  la  Tousche.  (2)  Ces  concessicms  furent  faites,  ainsi 
qu'il  est  6nonc6  dans  la  premiere,  ^^en  vertu  du  ponvoir  4 
"  nous  donn6  et  enr§gis|b^  oil  il  est  dent,''  c'est-4<lire,  en 
vertu  du  dit  arrfet  de  revocation  du  21  Mars  1668.  La  con- 
cession ainsi  faite  aux  J^snites  est  d'une  certaine  ^^consis- 


(1)  «  Titres  des  aeigneuries,''  p.  72. 
Ql)  Analjae  de  M.  Dunkin,  p.  18. 
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taiice  de  teire  iioB-deffideh6e/'  a^joignant  nn  lopin  de  14  a^- 
pents  qui  letur  avait  6t6  doim6  en  ^change  d^une  m6me 
qnaatiti  de  teiraia  eM&e  aux  habitans  des  S  Bivi^s  pouf 
en  fitiie  one  commune  ;  et  cette  Goncession  porte  :  ^^en 
<<  toute  pK^]i6t6,  aux  mdmes  droits  et  privileges  que  leun 
<^  snsdits  14  aipents  eschanggs  leur  ont  est6  donn6s  par 
*^  M€$riewr9  de  la  Compagnie  gin&ale.^^ 

La  concession  de  la  seigneurie  de  Champlain  est  faite 
^^  en  toute  piopri6t6,  avec  diolt  de  toute  seigneurie  et  justi- 
*^  ce,  haute,  moyenne  et  basse,  et  aux  droits  honorifiques 
<<  oidiQaires  aux  seigneurs  de  paroisses  dans  les  Eglises, 
^^  loraqu'ils  y  seront  b&tis," — lo.  ^'k  la  chaxge  que  les  ap- 

^<  peUations  de  la  justice  que  le  dit  • pourra  y  es- 

*^  tablir,  ressortiiont  k  la  justice  royalle  des  Trois-Rivi^res ;'' 
2a  ^^  et  pour  la  foy  qu'il  y  sera  tenu  porter  par  un  seul  hom- 
^^  mage  lige  k  ehaque  mutation  de  possesseur,  ...•••••  la 
^*  portem  an  Ckmseil  Souverain  k  Quebec,"  3o.  avec  le  r«- 
<^  venu  JPune  anntCy  selon  la  Coutume  de  la  Pr6vost6  et 
"  Vicomtfe  de  Paris ;  '*  voulant  probablement  dire  selon  la 
Coutume  de  Yexin  Fran^ais,  reconnue  par  celle  de  Paris,  et 
dans  laquelle  le  revenu  d^une  annit^  c'est^pdiie,  le  rdief  on 
nuhaty  est  dA  k  ehaque  mutation. 

44.  L'iatervalle  qui  s'est  6conl6  entie  le  i^tablissement 
dn  goQvememenl  ro3r8d  en  Paimie  166S,  et  I'dtablissement 
de  la  Cmnpagnie  des  Indes  Oecidentales  par  Edit  du  mois 
de  Mai  1664,  pent  6tre  regaidi  comme  la  seconde  p6riode 
de  notre  histoire  fgodale.  Dans  ce  court  intervalle,  nousne 
trouvons  qu'un  seul  arrfit  du  Conseil  Souverain  de  Quebec 
qui  ait  fait  Papplication  de  Pan^t  du  Roi  du  21  Mars  166S. 
C'est  un  arr6t  du  8  Novembre  1664  qui  ordonne  aux  habi- 
tants de  la  C6te  de  Lauzon  de  payer  entre  les  mains  du 
ipeffier  du  Conseil  le  prix  de  leurs  feimes  de  p£ches.  (1) 
Las  dfifendeurs  avaienf  6t6  assign^s  k  la  requite  de  Paul 

(1)  Ed.  et  Qrd.in  8o.  1 2.  p.  21. 
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Chalifour  **  pour  leure  parts  et  portions  '^  de  ces  iGermes* 
Ayant  "  remontrfe  que  les  ditea  pfiches  6taient  sur  des  Ueux 
"  nanrdifrichia  ni  habUv4Sy^^  le  gouYemeur  avait  oidoim6 
au  Procureur-G6n§ral "  de  s'opposer  k  la  distribution  de 
**  leurs  deniers,  comme  6tant  les  dites  fermes,  pourquoi  on 
^^  leur  demande,  entre  les  mains  de  Sa  dUe  Majesti^  suivant 
"  son  arrfet  du  Se.  (21)  Mars  1663,  enr6gistr6,  publi6  et  af- 
"  fich6  oil  besoin  a  6t6,  et,  de  plus,  par  la  declaration  qui 
"  en  a  6t6  faite  par  Nous  (le  gouvemeur)  et  Monsieur  PE- 
"  vfeque,  en  date  8e  (6)  Aoflt  dernier,  suivaAt  Pordre  que  le 
"  Roi  nous  en  a  donnfe.'' 

"  Le  Procureur-66n§ral  a  reqtds  que  defenses  soient  fai- 
"  tesii  tou8  seigneurs  d'affermer  aucunes  terres  ni  p6ches  sur 
"  les  lieux  non-difiriehSs  nihabituis,  et  de  se  prfevaloir  des  ti- 
"  tres  i  eux  conc6d6s  par  les  Seigneurs-<J6n6raux,  requi- 
^^  rant  que  les  deniers  qui  sent  dus  et  demand^s  soient  mis 
^^  au  greffe  au  profit  de  S.  M.,  et  que  le  present  soit  lu,  pu^ 
''  bli6  et  affich6. 

^^  Sur  quoi  le  Conseil,  faisant  droit,  a  oKloim6  que  les 
^^  diU  arrtta  de  Sa  dite  M.  seront  exScuUs  selon  leur  forme 
^^  et  teneur,  juaquea  d  nauvel  ordre  du  J2<n,  ce  faisant  que 

^^  les  dits et   au^es  redevabUs  de  pareille  nature^ 

^^  fenniers,  paienmt  le  prix  de  leurs  fermes  entre  les  mains 
^^  da  greffier  de  ce  Conseil,  qui  leur  en  doimera  bonne 
^^  et  yalaUe  d6chaige,  et  que  le  present  eeia  lu,  pubU6  et 
<«  affieh6  q/ih  9116  fici<  n'en  ^gnor^." 

45.  Nous  entrons  maintenant  dans  la  troisi^me  p6riode 
de  Phistoire  de  notre  institution  f§odale,  commen^ant  avee 
la  Compagnie  des  Indes  Occidentales  et  finissant  avec  elle 
en  1674. 

L'Edit  du  mois  de  Mai  1664  (1)  qui  6tablit  cette  Com- 
pagnie, lui  concede  "  le  Canada,  KAcadie,  Isles  de  Terre* 

(1)  Ed.  et  Ord«  in  8o.  1. 1,  p.  40. 
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neave,  et  anties  Isles  et  tene  fenne  depuis  la  Ncord  du  dk 
pajs  de  Canada  josqn'i  la  Viigime  et  Flcwide,  "  m  touie 
seignemicy  propriSU  etjuMee. 

Art.  15.  ^^  La  Compagnie  fera  seule  k  Pexclusion  de 
^^  tons  nos  autres  sujets,  qui  n'entreiont  en  icelle,  tout  le 
^^  conmierce  et  navigation  dans  les  dits  pays  conc6d6s 
^^  pendard  40  armies  etc.^  etc. 

Art  19.  ^^  Appartiendront  k  la  dite  Compagnie,  en 
"  tauieseigneuriejpropriSUdjudiceyiouieB  les  ieTtesqa^el' 
*^  le  pourra  conqu^rir  et  habiter  pendant  les  dites  40  ann§es 
**  en  P^tendue  des  dits  pays  ci-devant  exprim§s  et  conc6- 
^^  d^s,  comme  aussi  les  Isles  de  PAm6rique  appel^es  Aor 
^^  tiUes,  habitues  paries  fran^ois,  qui  out  6t6  vendues .i 
^^  plusieurs  particuliers  par  la  Compagnie  des  dites  Isles 
^^  form^e  en  1642,  en  remboursant  les  seigneurs  propri^tai- 
^^  res  d'icelles  des  sommes  qu'ils  ont  pay6es  pour  I'achat, 
^^  conform^ment  k  lenrs  contrats  d'acquisition,  et  des  am6^ 
*^  liorations  et  augmentations  quails  y  ont  faites  miivant  la 
^^  liquidation  qu'en  feront  les  Commissaires  par  nous  k  oe 
^^  d6put6s,  et  les  laissant  jouir  des  habitations  qu'ils  y  ont 
*^  Stabiles  depuis  Pacquiidtion  des  dites  Isles. 

Art.  SO.  ^^  Tons  lesquels  pays,  Isles  et  tenes,  plao«f  et       ^ 
^^  forts,  qui  ponrront  y  avoir  6t§  constmits  et  6tablis  par  nqa        \ 
^^  sujets,  nous  avons  donn6,  octroy^  et  ooiic6d6,  donnons^         1 
^^  octroyons  et  conc6dons  k  la  dite  Compagnie  pour  en  jouir 
^^  d  perpituiU^  en  taute  prapriitiy  seigneurie  et  justice  ;  ne 
**  nous  r6servant  autre  droit,  ni  devoir,  que  la  seule  foi  et 
^^  hommage-lige,  que  la  dite  Compagnie  seratenue  de  nous 
^^  rendre  et  k  nos  sncoesseurs  Rois,  k  chaque  mutation  de 

'^^  Roi  avec  una  couronne  d'(»r  du  poids  de  trente  marcs. 

• 

Art  21.  **  Ne  sera  tenue  la  dite  Compagnie  d'aucun 
**  remboursement  ni  d6dommagement  envers  les  Compa- 
^^  gnies  auxquelles  nous  on  nos  pr6d6cesseun  .Rois  out 
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^  ooac6d6  les  dites  tenes  et  Isles,  nous  c&argeant  d'y  satuh 
^  fSftiie  si  ancnn  lenr  est  dA,  aacpiel  effet  nous  avons  rivo^ 
<<  dr£voquonsdleur  igardtautes  le$canc€9Han$  fiM  nom 
*^  leur  avons  accordSeSj  ^nxquelles,  en  tant  que  besoin,  novs 
^^  avons  snbrog6  la  dite  Compagnie,  pour  jonir  de  tout  le 
^  contenu  en  Icelle,  ainsi  et  comme  si  elles  6taient  particor 
*'  ii^rement  exprim6es. 

Art.  22.  ^  Jonira  la  dite  Compagnie  en  quality  de 
^  seigneur  des  dites  teires  et  Isles,  des  droits  seignemiaux 
^  qvi  y  sont  prisentement  iUMis  mr  iea  JuAitans  des  dUes 
*^  terres  et  IsleSj  ainsi  qu'ils  se  Invent  k  present  par  les 
**  seigneurs  propri6taires,  si  ce  n'est  que  la  Compagnie 
^  tronve  &  propos  de  les  commuer  en  autres  droits  pourle 
^  soutagement  des  dits  habitans. 

Art.  29.  ^  La  dite  Compagnie  pouna  vendie  on  udka- 
*^  dfof  les  tones,  soit  dans  les  dites  Isles  et  tones  feaoes  de 
^  ^Amirique  cm  aillevs  dans  les  dits  pays  cmicMis,  k  tels 
M  CMS,  lentes  et  droits  seignemianx  ^'elle  jngera  boa  et  k 
^  tellos  petsmnes  qa'elle  tronvera  k  propos* 

Art  24.  ^^  Jouirala  dite  Compagnie  de  tootes  les  mines 
<^  et  mini^res,  caps,  golfes,  ports,  h&vres,  fleuves,  rivieres, 
^  iirtM  et  IslolA,  itont  dans  P^tendne  des  dits  pays  eonc6- 
^  d6s,  sans  Mrs  temie  de  nous  payer  poor  raison  des  4ites 
^  mittes  et  miniifesanciuiscbrottsde  soaTssainelfi,  desqoels 
**  ttoas  Ini  avons  fiiit  don* 


Aft  26.  <<  La  dite  Compagnie  ponna  aassi  6tabUr  tek 
^  go«VMMU8  qa'elle  jngera  k  propos,  soil  dans  la  tene 
M  fiimie,  par  provinces  oft  d6partements  sipas^s,  soil  dans 
*^  laa  dites  Uea,  lesqaele  goavemenrs  nous  leront  wmuvAs 
^*  et  pr6sent6s  par  les  directeors  de  la  dite  Compagnie  poor 
^  lenr  6tre  exp6di6  nos  provisions ;  et  ponna  la  dite 
^  Compagnie  les  destitner  tontes  les  fois  el  qaanlea  qne 
*^  Maa  ltd  sembleraei »  6tabllr  d'snties  ea  lewrplaoti  anx- 
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<<  qulB  BOOS  tmsnn  pareillement  eitpMier  nos  letties  i 
^  auooM  diffieultfi,  en  attendant  l^xp^ditkm  deeqaellesi 
<<  ils  |K>iinont  oommander  le  terns  de  six  mois  on  im  an 
^^^  an  ^ns  sor  les  commissions  des  diiectenrs* 

Alt  81.  *^  Ponnrala  dite  Cotnpagnie  oomme  seigneurs 
^^  haut  JQstioiers  de  tons  les  dits  pays,  ^tablir  des  jnges  et 
*<  officiers  partont  oil  besoin  sera,  et  oil  elle  tronvera  k  pro- 
^*  pOB,  de  les  d6poser  et  destitaer,  qnand  bon  Ini  semblera, 
^^  lesquels  connoitront  de  tontes  afiaires  de  justice,  police, 
^*  commerce,  navigation,  tant  civiles  que  criminelles ;  et 
'^  ob  il  sera  besoin  d'6tablir  des  Conseils  Sonverains,  les 
^^  officiers  dont  ila  seront  composes,  nous  seront  nomm6s  et 
^<  pr68ent6s  par  les  directeurs  g6n6ranx  de  la  dite  Com- 
<«  pagnie  ;  et  snr  les  dites  nominations,  les  pffovisioQS  se- 
**  ront  exp6di6es. 

Art  83.  ^  Seront  les  jnges  itablis  en  tons  les  dits  lieitti 
^  iemiB  de  jxiget  smvontlu  loixd  ordonnan^ 
^'  et  les  officiers  de  snivre  et  se  conformer  d  fo  couhme  tto 
<<  la  PrtvoU  A  VicamU  de  PariSj  sumnrf  fo^oeBe  h$  Jkabi- 
*^  taiMpawront  cantracter  sans  que  IVm  y  puisse  introduire 
^  aucune  autre  coutume  pour  Criteria  dirersitg. 

4t.  L'Edit  de  Mai  1694  cr6ldit  dd  nouveaii  tut  gmmr 
nenmit^propriitaire.  A  la  nouvelle  Ckimpagiiie  appatniait 
le  droit  de  nommer  les  gouvemeurs  et  tons  les  offiieiers  $  ee« 
pendant  il  parait  qu'elle  n'exer^a  pas  ce  privilege  duraat  sa 
oourte  existence,  du  moins  quant  aux  efaaiges  de  goUTer- 
neur  et  intendant.  Les  nominations  de  ces  deux  ibneiiM* 
nafres  ccmtinuirent  d^tte  fidtes  direotement  par  le  JM,  qui 
par  ]k  retint,  en  quelque  sorte,  la  haute  main  scur  Padnunis- 
tration  de  la  coloiue,  jusqu'4  la  snppiession  de  la  Ckxmpa* 
gnie  par  Edit  du  mois  de  D6cembre  1674. 

Charlevoix ;  t.  1,  p.  879,  remarqjae  k  ce  sujet :  ^^orauna 
*^  cette  nouvelle  C(niq[>agnie,  dit  AL  Colbert  dans  un  mfi* 
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^\  jOOQiie^  que  j'ai  entre  ks  mains,  B^avali  pas  encore  a«oez 
^^  de  connaissance  des  sujets  propres  a  rempUr  les  piemiers 
"  postes,  elle  supplia  le  Roi  d'y  pourvoir,  jusqu'a  ce  qu'elle 
^^  p(it  6tre  en  6tat  d'user  du  priyil6ge,  qne  Sa  Majest6  avait 
^^  eu  la  bont6  de  lui  accorder,  et  ce  fut  en  consequence  de 
^^  oette  pri^  que  M.  de  MSzy  fat  nonmi6  goavemeur-g6- 
^*  n^ral,  et  M.  Robert  intendant  de  la  Nouvelle-France."  (1) 

47.  II  ne  parait  pas  qa'aucune  concession  ait  gtS  faite 
au  nom  de  la  Compagnie  avant  Panriv6e,  en  I'ann^e  1665, 
de  MM.  de  Courcelles  et  Talon,  Pun  noinm6  gouvemeur  et 
Pautre  intendant.  Par  un  extrait,  que  rapporte  Charlevoix, 
(2)  d^s  instructions  donn6es  k  cet  intendant  par  le  ministre 
Colbert,  Pon  voit  que  ces  instructions,  relativement  aux  con- 
cessions et  ^  la  necessity  de  faire  les  habitations  de  proche 
en  proche,  avaient  le  m6me  caractfere  que  celles  qui  avaient 
6te  donn§es  au  commissaire  Gaudais  en  Pann6e  1663.  Dans 
ces  instructions  qui  font  mention  de  Pazrfit  du  Conseil  d'E- 
tat  du  21  Mars  de  cette  demi^re  ann6e,  il  est  dit :  ^^  cet  ar- 
^^  r6t  est  demeur6  sans  effet  sur  ce  que,  pour  r^duire  les 
^^  habitans  dans  des  corps  de  villages^  il  faudrait  les  assujettir 
^^  k  faire  de  nouveaux  .d^frichemens,  en  abandonnant  les 
"  leurs.  Toutefois  comme  c'est  un  mal  auquel  il  faut  trou- 
"  ver  quelque  remade,  Sa  Majest6  laisse  k  la  prudence  du 
^^  Sieur  Talon  d'aviser  avec  le  Sieur  de  Courcelles  .  et  les 
^^  offioiers  du  Conseil  Souverain,  oti^  maysiM  de  /aire  exi- 
^^  cuter  ses  volantSs. 

Ces  instructicns  foumissent  une  nouvelle  preuve  de 
Pintervention  toujours  active  du  Roi  de  France  a  Peffet  de 
surveiller  les  concessions  de  terres  dara  ses  col<»iie8,  et  de 

SMM.  de  Mhzj  et  Robert  avaient  6t6  nomm^s  dds  Fannie 
,  et  par  ccms^quent  avant  r6tabK8semeiit  de  ki  Compagnie.  Les 
commissions  de  leurs  successemrs  ne  font  aucnne  mention  de  leur  pre- 
sentation au  Roi  par  la  Compagnie,  pour  recevoir  les  provisions  de 
leurs  charges* 

(2)  ta,p.387. 
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faiire  op6j^r  le  sy^time  quHi  cit>yait  le  plus  propre  a  leur 
6tabli86ement. 

48.  En  cette  m^me  ann^e  1665,  la  Compagnie  des  In- 
d^s  Occidentales  nomma  M .  Le  Banoys  son  agent  g6n6ral 
en  Canada.  La  commission  qoiporte  la  date  du  8  Aviil  (1) 
et  qui  fat  enr6gi8tr§e  a  Quebec  le  23  septembre  suivaat,  lui 
donne  le  pouvoir  de  "  distribuer  ou  faire  distribuer  aux  par- 
ticuliers  les  terres  aux  cens  et  rentes  qui  aeront  trouv4s  d 
prapoSy'*^  et  "  avoir  Poeil  k  ce  que  la  Compagnie  soit  pay6e 
*'  defi  droits  seigneuriaux  et  autres  redevanees  qui  se  payent 
"  ou  se  payeront  ci-apr^s  par  les  habitans  du  dit  pays.'' 

II  parait  que  la  Compagnie  avait  6prouv6  des  difficul- 
t6s  k  se  faire  mettre  en  possession.  (2)  M.  de  Tracy,  lieu- 
tenant-g§n6ral  du  Roi  en  Am6rique,  fitant  venu  en  Canada, 
Pon  voit  M.  Le  Barroys,  le  18  Aoflt  1666,  lui  presenter  une  re- 
quite, k  ltd,  au  gouvemeur  M.  de  Courcelles,  etk  Pintendanl 
M.  Talon,  demandant,  entre  autres  choses,  par  le  ler  article, 
^e  ^^  Messieurs  de  la  Compagnie  soient  reconnus  et  d^cla- 
"  r6B  ainsi  qu'il  a  6te  par  lui  requis,  dis  le  10  Juillet  de  Pan- 

(1)  Com.  des  Gouv.  et  Int.  p.  36,  37. 

(2)  Suivant  Cbarleyoiz,  t.  1,  p.  382-^,  I'lntendant  Talon,  dans  un 
m6nioire  a  Colbert,  du  4  Oct.  1665,  avait  dit:  "Mais  si  Sa  Majesty 
^  veut  faire  qaelque  chose  du  Canada,  il  me  parait  qu'elle  ne  r^ussira 
^ .  qn'en  le  retu'ant  des  mains  de  la  Compagnie  des  Indes  Occidentales,  et 
*^  qu'en  j  donnant  une  grande  libert6  de  commerce  aux  habitans,  k 
^  Texclusion  des  seub  Strangers.  Si  au  contraire,  elle  ne  regarde  ce 
^  r^F^  4^^  comme  un  lieu  de  commerce,  propre  i  celui  dea  pelleteries, 
^  et  au  d6bit  de  quelques  denrees  qui  sortent  du  royaume,  l'6molument, 
*^  qui  en  peut  reventr,  ne  Taut  pas  son  appHca^n,  et  m^te  trdt  pei 
^  la  T6tre.  Aiosi  il  semhlerait  plus  utile  d'en  laisser  Ventiire  ctirec- 
^  twn  a  la  Compagnie  en  la  mani^re  qu'elle  a  celle  des  Isles.  Le 
"  Boy,  en  prenant  ce  parti,  pourrait  compter  de  perdre  cette  colonie ; 
'^  car  gur  la  premiere  declaration,  que  la  Compagnie  k  faite,  de  se  souf- 
'<  frir  aucune  liberty  de  com^lerce,  et  de  ne  pas  permettre  aux  habitans 
"  de  faire  venir  pour  leur  compte  des  denr6es  de  France,  mfimc  pour 
"  leur  subsistance,  tout  le  monde  a  6le  r6volt6.  La  Compagnie,  par 
"  cette  conduite,  profitera  beaucoup  en  digrcdssant  le  pays,  et  non 
"  sculement  lui  otera  le  moyen  de  subsisler,  mais  sera  un  obstacle  e»- 
"  sentiel  i  son  ^tablissemenl. 
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^  n6€  1665,  fieignenrsTdes  pays  d^nomm^s  en  PEdit  de  S.  lf« 
«  doim6  k  Paris  poor  P6tablissement  de  la  dite  Ckonpagiyb 
^*  dfes  le  mois  de  Mai  1664,  ponr  en  jonir  en  toute  propri£t6 
*^  et  justice,  ainsi  que  de  tons  les  antres  droits  &  eux  conci- 
**  d6s  par  le  dit  Edit,  enr6gistr6  an  ConseU  Sonverain  de 
"  ce  pays,  le  sixi^me  Juillet  de  Pann^e  demi^re,^  ce  qtrf 
est  accoid6  par  le  mot  ^^  Bon ''  6crit  en  apostille  de  Par- 
ticle. 

Le  26e  article  de  la  teqnftte  demande  **cpie  les  ecAoet^ 
^*  sions  qui  se  feront  k  Pavenir  seront  donnSes  par  mofi  dit 
^^  Sieur  Pintendant,  d  td$  cens  et  rentes  qn'U  sera  par  bU 
^^  PV^  ^  proposj  en  presence  du  dit  agent  ou  commis  g6- 
^^  n6ral  de  la  dite  Compagnie,  au  nom  de  laquelle  touB  les 
^^  titres  de  concessions  seront  passes."  La  r6ponse  k  cette 
demande  porte  :  ^^  Rien  ne  paroit  plus  conforme  aux  in- 
^^  tentiiXDis  de  S.  M.,  ainsi  il  semble  tr^s  juste  d'accorder  ce 
"  qui  est  demand6  par  cette  article.'*  (1) 

L^tendant,  ce  fonctionnaire  que  le  Roinomme  et 
qu'il  pent  d^mettre  suivant  son  bon  plaisir,  conserve  done  le 
pouYoir  de  faire  les  concessions  de  t^rres,  pouToir  qui  loi 
avait  d6j^  6t6  donn6  par  Parr6t  du  21  Mars  1663,  et  dent 
Pattribution  et  Pexercise  attestent  sans  cesse  le  droit  d'in* 
tervention  et  de  surveillance  du  Roi  en  oette  matiire,  ccxmne 
inherent  k  Pinstitution  f6odale  dont  il  avait  dot6  le  Canada^ 

49«  Dans  les  r^glements  ^'  concemant  la  justice,  police 
et  manutention  de  la  colonic,"  pr6par6s  par  Talon  et  sign68 

(1)  Les  r^poDses  aux  31  articles  de  cette  requite,  soDt  diit6es  k 
Quebec  le  11  Sept.  1666^  et  sign^es  ^  Tracy,  Conrcelles  et  Takm." 
Ed.  etjord.  in  8o*  1 1  p.  59.  C'est  ^robablement  i  ce  £ut  one  Char- 
levoix  fait  allusion  dans  le  passage  suivant,  t.  1.  p,  388  :  <*  D^s  que  fat 
^  navigation  fut  libre,  [1667]  M.  de  Tracj  repassa  en  France,  et  le 
<<  dernier  acte  d?autorUiy  qu'il  fit  dans  PAm6riqne,  fut  d?itahUr  la 
^  Compagnie  des  Indes  Ocddentales  dans  tous  les  droits f  dont  avoit 
^  ioui  celle  des  Cent  Associ6s.  On  en  esp^rait  beaucoup  ;  mais  elle  ne 
^  prit  gudre  plus  i  cceur  les  int6r6ts  de  la  Nouvelle  France,  que  n'avoit 
' ;  la  pr6c6dente,  ainsi  que  M«  Talon  Pavait  pr6vu.  ^ 


**  pritj 
<«  £utl 
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pur  U  etM.  de  Tnugrt  ensnite  adcpt^s par  le  Confl^  Sou- 
Yerain  le  24  Janvier  1667|  (1)  nous  voyons  le  projet  que 
Pintendant  pr68ente,  d'^tablir  des  colonies  mUUaires  aux 
envixcms  de  Quebec,  en  ^'  hameaux,  villages  et  bouigade* 
^^  que  S.  M.,  est-il  dit,  fidt  ou  fera  si  ses  d6pens,  pour  6tra 
**  distribugs  aux  pauvres  families  qu'elle  enverra  de  France 
**  et  dont  elle  pretend  peupler  le  Canada,  ou  qu'elle  voudra 
*^  distiibuer  aux  soldats  qui  voudront  s'y  habituer. "  Puis 
il  est  dit  que  les  articles  pr6c6dents  ne  traitant  que  de 
droits  d  6tahlir  dans  ces  hameaux,  villages  et  bourgades, 
^^  11  est  trfes  k  prcqpos  d'examiner  k  quels  titres  et  sous  quel- 
*^  lea  conditions  on  distribuera  des  terres,  et  on  fera  descon- 
*^  cessions  aux  particuliers  qui  voudront  faire  dSpense  et 
*^  employer  leurs  soins  k  la  culture  du  Canada,  formant  eux- 
^  mfimes  des  hameaux,  des  villages  ou  bourgades. '' 

On  lit  aussi  dans  ces  r^glements  ce  qui  suit :  ^^  comme 
^  dans  toute  cette  distribution,  il  n'est  rien  r6serv6  au 
^  profit  de  la  Compagnie  des  Indes  Occidentales,  que 
^  8.  M.  vent  bien  gratifier  de  Pavantage  que  donne  en  pa- 
^  reil  cas  le  droit  de  Seigneurie,  ou  les  habitans  releveront 
^  immidiaiemeni  d'elle,  et  en  ce  cas,  la  haute,  moyenne  et 
*^  basse  justice  pourra  lui  6tre  attribu6e,aveo  le  droit  de  lods 
^  et  ventes,  saisines  et  amendes,  et  m6me  un  cens  16ger, 
^  sUl  est  jug6  k  propos,  ou  si  S.  M.  estimant  qu'il  soit  plus 
«  ^vantagenx  pour  elle  d'avoir  pour  Vassaux  des  officiers 
^  de  ses  troupes  qui  aient  sur  les  roturiers  la  seigneurie 
'^  utile  et  domaniale,  eUe  pent  cr6er  en  leur  faveur  quelques 
^  droits  de  cens  ou  censives  peu  c(»isid6rables,  qui  soient 
^  plut6t  des  marques  d'honneur  que  des  revenus  utiles,  et 
'^  lew  accorder  la  moyenne  et  basse  justice,  se  r6servant  la 
^  haute,  qu'elle  attachera  k  une  Cour  Souveraine  des  fiefe 
^  ou  i  quelques  officiers  cr66s  pour  la  conservaticm  des  droits 
^^  de  seigneur  suzerain  ou  dominantissime.  ^ 

Telles  sent  les  suggessions  faites  par  Pintendant  Talon, 

(1)  Ed.etOrd.m8o.t*2.p.28et8uir. 
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approtfv^es  par  M.  de  IVacy  et  par  ie  Conteil  Soavcmin. 

60.  Le  28  Mars  1667,  le  Conseil  intervient  au  sujet  des 
propri6taires  de  moulins  et  de  leurs  meuniers,  par  un  arrdt 
dont  je  parlerai  plus  tard  en  traitant  du  droit  de  banalite  ; 
de  mfime  de  Parrot  du  m^me  Conseil,  du  20  Juin  suivant, 
qui  ordonne  que  "  le  droit  de  mouturage  serapris  en  ce  pays 
a  la  14e,  porticm.  ''  Je  ne  les  cite  ici  que  pour  prouver 
Pintervention  toujours  active  de  Pautorite  publique,  entie 
seigneurs  et  censitaires,  selon  les  circonstances  et  les  besoins. 

51.  M.  Talon,  qui  repassa  en  France  en  Pann6e  1668 
et  en  revint  peu  d'annees  apr^s  (1),  parait  n'avoir  fait  que 
deux  concessions  pendant  son  premier  s6jour  en  Canada  ; 
Pune  du  fief  St.  Maurice,  le  10  Janvier  1668,  et  Pautre  du 
fief  St.  Michel,  le  20  Juin  suivant.  (2)  La  premifere  est  men- 
tionn^e  dans  une  concession  subs6quente  du  4  AoAt  1676, 
(S)  comme  ayant  6t6  faite  par  simple  lettre  missive  a  Mau- 
rice Poulin,  Sieur  de  la  Fontaine,  procureur  du  Roi  aux 
Tiois-Riviferes,  lui  permettant,  disait  sa  veuve,   "  de  faiie 

tiavailler  sur  une  terre avec  promesse  de  lui  en  don- 

ner  titre  de  concession."      La  seconde  parait  avoir  6t6  feite 
au  sieur  de  Tilly.  (4) 

52.  A  la  date  du  S  Janvier  1669,  (5)  le  gouvemeur,  M. 
de  Courcelles  donne  le  billet  de  concession  qui  suit :  "  J'ay 
"  accord^  au  Sieur  Lemoyne,  habitant  du  Cap  de  la  Ma- 
"  delaine,  la  terre  qui  est  entre  la  concession  des  P6res  et 
^  la  Rivifere  Ste.  Anne,  le  long  du  fleuve  St.  Laurent,  et  en 


(1)  Charlevoix  t.  1.  p.  405. 

(2)  Analyse  de  M.  Dankio,  p.  18.  L^auteiir  n'a  pu  en  trouTvrles 
titres. 

(3)  «  Titres  des  Sei^.  p.  154. 

(4S  Rapport  des  Commissaires  sar  la  Tenure  Seigneuriale,  p.  75 , 
oik  rinspecteor  du  domaine  remarque  que  cette  concession  avait  ik}k 
M  faite  au  Sr.  de  Tillj  par  la  Compajpiie  de  la  N.  F.,  le  7  Arril 
1660  ;  ce  qui  pent  faire  supposer  qu^elle  avait  htb  rinnie  au  domaine. 

(5)  "  Titres  des  Seig."  p.  29.  ^ 
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^^  tas  qa'il  n'y  eAl  que  trois  quarts  <k  Ueue  dans  ietdit  09^ 
^^  pace  de  tone  et  demye  lieue  dans  la  riviere  Ste.  Anne, 
"  en  UMmtant,  avec  I'isle  des  pins  qui  se  trouve  'ris-^-vis  de 
'^  la  dite  concession,  pour  y  travaUler  incessatnmenty  le  tout 
*^  en  cas  que  cela  ne  soit  conc6d6  k  personne,  et  le  contract 
^^  luy  sera  foumy  comme  aux  autres. 

Ce  c(»itrat  hii  fut  en  effet  donnS  plus  tard^  au  letour 
de  Tintendant  Talcm,  le  3  Novembie  1672.  (1) 

53.  Sur  les  repr6sentations  de  Pintendant  M.  de  Bou- 
teroue,  sucesseur  de  Talon,  le  Conseil  rend,  le  18  Avril 
1669,  (2)  un  arr6t  qui  "  enjoint  k  tons  ceux  qui  donneront  k 
"  Pavenir  des  concessions,  de  les  faire  mesurer,  arpenter  et 
"  tirer  les  alignemens  de  dix  arpens  en  profondeur,  en  com- 
"  men^ant  par  la  plus  ancienne  dfes  la  premiere  ann^e  de 
*^  la  distribution,  aux  d6pens  n6anmoins  de  ceux  qui  les 
**  recevront,  a  peine  de  r6pondre  par  les  dits  bailleurs  exji 
**  leur  propre  et  priv6  nom  du  dommage  et  des  int^rfits  que 
^^  pourraient  pr6tendie  ceux  qui  seroient  l&s^s,  et  juequ'^ 
^^  ce  que  le  dit  alignement  de  dix  arpens  ea  profondeur  soit 
^^  achey6,  leur  fait  defense  de  payer  aucuns  droits  ni  rede* 
"  vances  portes  par  leurs  contrats.*' 

Cette  obligation  de  homage  qui  n'etait  pas  6crite  dans 
les  titres  de  concessions  faites  aux  seigneurs,  Pautorit6  pu- 
blique  intervient  pour  la  leur  imposer  sous  peine  de  ne  pas 
reo^voir  leurs  droits  seigneuriaux ;  nouvel  incident  qui  ajou- 
te  au  caract^  particulier  que  doit  prendre  notre  institutiop 
f^odale,  k  mesure  qu'elle  se  d6veloppe. 

54.  Dans  un  titre  du  14  Aoftt  1676  (3),  concemant  la 
seigneurie  de  Gentilly,  il  est  fait  mention  d^im  acte  du  17 
Juin  1669,  par  lequel  Pintendant  Bouteroue  aurait  donn6  k 


ri)  Titres  des  Seig.  p.  28. 

m  Ed.  et  Ord.  in  80.  t.  2,  p.  48. 

pj  ^  Titresdes  icign.  **  p,  12 
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ftnehel  PeMer,  Sietur  de  ht  Prade  une  paitia  des  terns  dkml 
ee  compose  cette  seigneurie,  ^  portimtpvomesee  de  l»i  en  don- 
ner  litre  de  concession  an  nom  de  8a  Majesty,  ^  oe  qui  iat 
fait  le  dit  jour  14  AoOt  1676. 

Nous  trouvons  deux  concessions  CEtites  ei»Paan6e  1^70 
par  de  simples  billets  du  gouvemenr  M.  de  Conicelles,  I'une 
en  date  da  10  Ffivrier  et  I'antre  da  10  Jnillet :  ht  piemi^ie 
an  Sr.  de  la  Badie^*  de  SO  arpens  smr  le  flenve  St  Lanreol 
•««%fin]ssairt  &  Phabitation  de  M«  Boucher.  ...i  la  charge 
d'y  fnoMJUer  tncesMmment  et  la  mettre  en  vateur^  mriva$U  et 
co9^urmhaent  aux  intentione  du  Roy  et  aux  mimes  dausu 
et  oondUitine  ;  la  deuxi^me  an  Sienr  NcttmanviUe,  ^^  k  la 
eibng^  d^  faire  triwaiUer  inceeeamment  suivant  Pintentum 

55.  L'intei^^ant  Talcm  revient  en  Canada  en  Tannfie 
1670  (1)|  rempla9ant  M.  de  Bouterone. 

Le  14  Mars  1671,  M.  Talon,  propii^taire  de  la  seign^n- 
fie  des  Mete,  obtieat  des  lettres-patentes  dn  Roi  (2),  qui  lui 
font  ^^  cession  et  tran^Knt ''  des  ^^  trois  wUagee  qui  y  sent 
Toisins  et  d  Naue  appartenantj  dit  Sa  M^jest^,  le  premier 
appell6  Baurg  Royals  le  second  le  Bawg  la  Reyney  et  le 
trcdsi^e,  le  Baurg  3*afofi,"  les  nnissent  et  incorpovent  k  sa 
tene  des  lelets  ^  poor  doresnavant  ne  (aire  qn'une  scale  et 
mAme  terre,  fief  et  seigneurie,  ^  et  §rigent  le  toot  ^  en  titre 
et  dignity  de  Baionnie  ^  '^  et  ^  sans  qae  poor  raison  des  pr6- 
^  seats  don,  onion  et  Erection,  les  faabitans,  tenanciers, 
'*  hommes  et  vassaox  des  dictes  terres  et  BourgSy  soient 
'^  tenos  k  aatres  et  plus  grands  droicts  que  cenx  qu'ils  doi« 
^  vent  k  present  ^  CandUiane  :  lo.  ^^  le  toat  k  charge  qa'il 
^  eify  aura  ouctm  changement  de  la  mouvance  d  nous  apar* 
**  tsnant  en  Pestendue  du  dit  pays  ;  2o.  k  one  seule  foi  et 
^  hommage  ;  Sa  advea  et  d6nombieraent  de  la  diotie  tene 

1]  Charieroix  1. 1.  p.  424-25. 

Joonul  da  Coaettl  Ugialttif,  MSt^  appendice  no.  2.  f.  694. 


^  €«  taMMia  )  40.  mat  inkU  a  debvoiis  k  Horn  deidM  et 
^*  oldMAM  a«i  diet  pais ;  50r  et  mns  qu'a  defiiudt  d'hoiia 
^^  iMEUiles  11A2  CT  lojal  mariage,  nou  pniarionty  ay  aoaaao- 
^  ees00ttini  K<7^  pif^teiube  la  dicte  baiaanie,  astro  i^uaia  k 
^  adstye  domaine  Bttivaat  Poidoiiiiaiiee  da  mdbi  de  JoiUel 

4di  «ii**  ...A^      .^4^    /«\ 
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Ces  latties  patentes  kuma  appr^mmH  qae  ka  tiaia  vik 
tagea  M  biMiigs  dMt  il  «?ag]l^  cfHMr^^ 
4taU»  omiibna^iBeiit  an  phm  sogg^  dans  lea  iastraetiqsia 
da  oMunifltaire  Gaadaia  et  dans  lea  ii^^nMaia  da  polica 
daS4  Janvier  1€67  prtpai^  pax  Pintendant  Talaa«  Unm 
dt  eea  JBoiTjrapofftait  mtoie  le  acnn  de  I'inteoidanl* 

66.  Depnis  I'amv^e  de  Tal<Hi  en  Pann^e  1670  jnsqn^a^ 
mole  d'Octobie  1672,  il  ne  parait  pas  qu'ancnne  ccmcession 
de  tenes  ait  6x6  fiute  en  Canada,  sent  an  m^  dn  Boiy  soit 
an  aom  de  la  Compagnie  des  Indes  Occidentales,  n^aia  dant 
le  oooia  des  nuns  d'Octobre  et  Novembie  1678,  Pintendant 
Talon  fit  nngiand  nombie  de  concessions  en  fief,  particnli^ 
lament  4  des  officieis  du  R6giment  de  Carignati.  L'oil 
an  oompte  pins  de  soixante,  sniyatit  I'analyse  de  M«  Dnn* 
kin. 

n  est  temaiqnable  qne  ces  concessions  n^eoient  liefl 
qn^i  la  snite  dHin  arrit  ie  rOrawAement  renda  par  le  tUA 
eUson  Conseil  d^Etat,  le  4e  jour  dn  mois  de  Join  pr£e6- 
dent  (2). 

L'airSt  est  en  ces  tenses  : 

•■-  —  ----  ■  ■  -  ■>    -    . 

(1)  Ces  lettres  patentes  pennettident  ^  an  diet  Sieilr  BaroD  des 
<<  iHets  d'establir  prisons,  foarches  patibalaires  i  qaati*e  piHiers  oA 
^  boB  hii  s^niblera  ea  Pesteadoe  de  la  dite  Baromiie  $  comma  encor 
^  n  piUter  i  oarcan  o4  ses  armoiries  seront  empreiates." 

Plus  tard,  bi  Baronnie  des  Islets  fut,  k  la  demande  de  Taloa,  6rig6e  ea 
Comt6  sous  le  nom  tPOrsainvillef  par  lettres-patentes  du  Boi,  da  mois 
deMKiI67S.    pTitre8de8seig.''p.343i 

^)  Sd.  ft  Qrd.  in  804 1.  l,p.  70. 
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♦♦i'lLe  Boi-6tant  ndottoH  ftt^.tons  nta  anj«t»f»i  cat jpaa^ 
*^  0^  de  I'Mcimne  en  la  Noo^Ue-Fraiuie  o^t  di»t)NUi(  4es^ 
^  €OTKMHinons  d'one  tr^  grandb  quantity  de  tene&le  long' 
^  ctes'iivi^s  dd  dk  paysy  laKjiieUea  ik  n'oal  pu  d^Enober 
**  k  ekuBt  de  la  tiop  gnmde  fitendne,  <^  qui  incmynnwic^  les 
^<  autres  habitans  da  dit  pays,  et  m^me  emptehe^qn^xi'aa* 
"  trea  Francois  n'y  passent  pour  s^y  habhuer,  ce  qui  6taiA 
^  enti^rement  contraiie  anx  intentioBs  <k  ^  Mtjesti  pom 
*^  le^t  paryd  et  k  Papplkadon  qu'alle  a  bieii  ^ntoln  akmer 
^  deptiis  huit  ou  dix  ann6e>  pour  wa^aentat  Iw  cMApMi»qni 
^'  y  8«nt  itabHeft,  attendu  qu'il  iie  we  txoare  qn'ono.  partk 
^  des  tenes  le  long  des  rivieres  cutehr^es,  le  rastene  l%fea]rt> 
^^  point,  et  ne  le  pouvant  6tre  k  cause  de  la  trop  grande 
"  fetendue  des  dites  concessions  et  de  la  fiaiblesse  des  pro- 
*•  prifitaires  d'icelles. 

*  **  A  quoi  itant  nfecessaiie  de  poorvoir,  Sa  Bfaj^d^ 
**  fetant  en  son  Conseil,  a  ordonnfe  et  ordonne  qtt^  pai  I* 
"  Sieur  Talon,  conseiller  en  ses  Conseild,  intendant  de  I^ 
**  justice,  poKce  et  finances  au  dit  pays,  il  sern  ftdt  nnei 
"  declaration  precise  et  exacte  de  la  quality  des  telM^*<»c»3h 
^^  ced6es  aux  principaux  habitants  du  dit  pays^  dti  tkUdbre 
"  d'arpents  ou  autre  mesure  usitSe  du  dit  pays  qu'elles  coin- 
"  tiennent  sur  le  bord  des  rivieres  et  au  dedans  des  terres, 
**  dunombre  de  personnes  et  de  bestiaux  propres  et  em- 
"  ploy6s  a  la  culture  et  au  dfefrichement  d'iceUes,  en  con- 
**  sfequence  de  laquelle  d6claration  la  moitife  des  terxes  qui 
"  avoient  6t6  conc§d6es  auparavant  les  dix  demi^res  an- 
"  n6es  sera  retranch6e  des  concessions  et  donn^e  aux  *  par- 
'*  ticuliers  qui  se  pr6senteront  pour  les  cultiver  et  dfefirrcher. 

.  "  Ordonne  Sa  Majeste  que  les  ordonnances  qui  seront 
"  faites  par  le  dit  Sieur  Talon,  seront  ex^cut^es  selcMi  leur 
**  forme  et  teneur,  souverainement  et  en  dernier  ressort 
"  comme  jugements  de  Cour  Superieure,  Sa  Majeste  lui 
**  attribuant  pour  cet  effet  toi\te.courj  jurisdictjyon  i|t  cojn- 
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«  Mtwinirw  ;  oKioidie  m  oom  Sa  Majesty  fde  le  dit  SiMt 
^  Trim  dnummUB  oonoi<rionidf  tenetqaiMuoat^lifcMiiii 
««  wtnuioWes  &  de  aoawanii  haUUuMs,  ik  cnnaitiiia  toato* 
^  foitqaHb  les  cMnohennl  entiteemeol  dansletqtttttie  pf&- 
^  fttimB  MMiini  joji— iai  et  conatorthM^  — twnnMit  at  A 
^  fima  de  M  &iie,  et  le  dit  tempt  peaa6,  lee  dilM  coneea- 
^  SUM  dame— Bwnt  nnlles.  Ei^amt  Sa  UMjtO/k  au  Sieor 
^  Comte  de  Fwntwee^  goawnieni  et  UMleaattt  gtetod 
^  poar  Sa  Bfajeeli  an  dit  pajis,  et  aax  offieiers  dn  Conieil 
^  Soatenda  ^ioeimj  de  teaif  la  maia  i  Pex6enlioa  do|Nr6* 
^  amt  antt,  leqael  sera  ex6eat6  nonobetant  ojqKMitkm  et 
^  empAchemeiit  qaelconqae.'' 

L'airttest  aceoiBpagii6  dHui  ^  maadement  et  ordie '' 
da  Roi,  de  mtme  date,  adieasi  aa  goavemew  le  Comte  de 
Fkontenae,  et  aax  offieien  da  OcHiseil  Soawndn  6tahli  4 
Qaibec,  lear  eajoignaat  ^^  de  tenir  la  main  k  Pex£cnti<m  dn 
^  dit  aifftt  et  4  teat  ee  qni  aem  hitj  ii6gl6  et  oidoaaft  par  le 
*^  dit  Sienr  Taloa  ea  ooiia6qaraoe>  conunandoaa  an  {mmier 
*<  BOtie  hniaaier  on  aeigent  anr  oe  leqnis  de  fidie  poor  aoa 
^  entire  eaicntion  tons  actea  et  expknta  n^oeaaauea  aana 
^^  aalie  pemiiaaioa*'' 

57.  Cette  fois,  Pintervention  dn  Roi  dans  les  conces* 
aions  canadiennes,  se  montre  plus  active  et  lui  fait  pionon* 
oer  ooatie  le  s^gnenr  nne  dteh6ance  pins  s^viie  que  par  le 
pass6  :  la  moiti6  des  teries  conc6d6es  *^  anpaiavant  les  dix 
demi^res  ann6es,''  doit  6tre  retranch6e  des  concessions,  et 
lea  nonveanx  coneessiottnaires  doivent  les  d^firioher  entitle- 
ment dans  les  qnatie  ann6es  snivantes,  sons  peine  de  nnUi- 
t6  de  lenrs  conoessimis. 

n  est  4  propos  de  remarquer  qne  Parrftt  dn  4  Jnin  167S 
ne  fidt  ancnne  mention  de  la  Compagnie  des  Indes  Occi- 
dentales. 

S7.  bi$.  Un  antie  anf£t  dn  Conseil  d'Etat  en  date  dn 
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mtaie  jour,  4  J^iAl^Za,  (1)  &iiul6  kit  >^  les  m6iQ0iieaii|cil 
6t6ient  venus  en  fin  de  Pann6e  derni^  da  pay^i  de  Canada 
on  Noofelle-Fiance,  ccmbemant  P6tat  du-dit  pays^"  enjoint 
jk  I'lntendant  Tsiott  de  feilie^dea a[6gleihei«ts  de  police  tant 
^  poi:afleg6ii6falda'dk  paysqiieponrlejliabitalionftpaj^ 
^^  liteesy  poor  dtre  a{q>on6»&  S.  M.^  et  6tie  eniHiite,  apfte  ie 
*^  va^Mitt  qui  fad  en  »eia  fait  en  son  Conseili  oidoafti  ce 
^  ^?il  aj^aitiendca  par  xakKm;  et  oapendrnt  veuttfiL  M. 
^  que  )e»dit8  r%lementfl  fidtsp^le  .dit  Sr.  Talon,   aojffi^ 

58.  La  premiere  concession  que  Talo%  "  en  veitu  d^ 
pouvoir,  '*  y  est-il-dit,  "  ^  nous  donn6  par  Sa  Majeste,  ^'  fit 
aprfes  Parrot  de  retranchement  du  4  Jui%  est  celle  du  fief 
d'Orvilliers ;  eile  est  du  10  Oct  1672  (8).  Elle  fat  donnte 
au  ^eur  De  Comport^,  officie)r  du  regiment  de  Carig^an^ 
*^'  en  fief  et  seigname  et  jnatiee."  CkmditUme^  t  lo.  <^  k  la 
^*  okaarge xle  la fc^et  hommage  que  le dh«. •  •  •  aaroB^'teiius 
^^  de  porteff  an  cfaateaxi  St.  Louis ^.Q:a6beGdiK;pieiil  mU^ 
*.*  vera,  .  ..   .      ,  .  ,^ 

2o.  "  Aux  droits  et  redevanc^s  accoutumfis,  fet  an 
"  dfisir  de  la  coutume  de  la  Prevost6  et  Vicomtfi  de  Pbtie, 
"  qid  sera  suivie  h  cet  ^gard  par  piOYision  et  en  attendant 
"  qu'il  en  soit  ordonn6  par  Sa'Majestfi.     ' 

3d.  ^^  Et  que  les  aj^llations  du  jnge  qui  pourra  estre 
^^  estably  au  dit  Ueu  reasortiiont  pardevant.  •••••• 

4o.  ^'  A  la  charge  qull  tiendra  feu  et  lieu  foir  sa  dite 
^^ .  seigneurie^  dans  Pan. 

So.  *^  Et  qu'il  stipulera  doM  les  caniracts  qu^U  jftmi 
x,  '^  8^9  tenanciers,  ^u'^  aeroni  tenus  de  risider  doM  Ton,  d^ 
--^^     "  temr/eu  efUeu  sur  les  concessions  qu'il  leur  aura  accor- 

(1)  Ed.  et  Ord.  in  8o.  t.  1,  p.  72.  "'        ^ 

(2)  <«  Titrcs  des  seig. "  p.  66. 
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*  •y fte»,  et  qu^A  fante  'dfe  cc*  fiiire  il  rentrera  *  de  pteifr  ^dioit 
♦*  =en  pbasessicm  des  dJteis  tene»: 

6q.  ^^  Que  ]0diX0...m.Qoomrven^  lea  boLi  dechesnon 
^^  qui  9a  tiouvexont  aur  ia  twcre  qo'U  ae .  sexa  x6«enn§e  pour 
^^  en.iJEu^  am  pnncipal  manoir. 

76./^  Meetmqu'il  feralariflerre  deaditaeheiliesdbm 
^  pMtendue  des  ccmoeewLona  p«itie»)i^vto  fiedtea  i  Metf  te- 
*^  nsncieiB,  qui  senmtpropfeaila  oonatraetrntdaaTaifliMPax. 

8o..  ^^FamlleiiiBnt,  quHl  doimem  inceeaanmH  adyi*  att 
^^,Roi  oa  &  la  CoQ^mgnie  royalle  dee  Indes  Occidentalea 
^^  daa  mines,  mini^rea  ou  min6raux  ai  aucuna.a^  trouvent 
<«  dana  Peatendue  du  dit  fief, 

9o.  "  Et  4  la  cfaaige  d'y  laiaaer  lea  chemina  ou  paaaa-         2^ 
**  gea  nficeaaaiiea, 

lOo.  Le  tout  aoua  le  bon  plaiair  de  S.  M.,  de  I^uelle' 
^^  a  aem  tenu  piendre  la  Qonfinnaidon  dea  prtaentea  dana 
^  tm  an  dn  jour  d'icellea." 

Cea  conditiona,  k  Pexception  dea  troia  premieres,  aont 
pMiveUea,  ai  ce  n'eat  quant  4  lem  effet  pour  quekjuaa^^mea, 
du  lAoiiiB  qoant  k  leur  fbnneu  On  ne  lea  trouve  paa  dana  lea 
ctooeaaiona  ant^iieurea^  Maia  eUea  aont  aou:v€nt  i6p6t6e8  litt6^ 
ralemeBit,  ou  en  termea  dqoivalenta,  dana  dea  canooasiona 
auba6qiientea  k  celle  dont  il  eagit,  de  in^me  que  lea  motq 
auivanta,  applicablea  k  la  Contume  de  Paria,  qui  aont  dana 
la  deuxi^me  condition^  aavdr' :  ^  qui  aemauivie  k  cet  figard 
parpromrian  et  en  Mendani  qu'^U  en  aoQ  ardotmi  par  Sit 
Majesty  ; ''  eea  mota,  non  plus,  ne  aont  pail '  dans  les  pre^ 
mi^iea  conoeaaiona,  maia  oa  lea  retrouve  plua  taird  daiia'  un 
gMMd  noxabfe  d^aiMrea  a^o  Paddition  dm  moU  ^^  awtiement,^' 
e'Qat-4-diie,  ^^  ea  aoit  autreoo^iit  didoBA6  par  S»  M.'' 

59.  La  deuxifime  conoeaaion  faite  par  Talon  eat  du  17 
Oct  1672.  (1) 

(1)  «<  Titres  6tB  Sdg.''  p.  254. 
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n  fwmit  ^a'oaa  ^pmemoimj  omtmmt  *^  pirn  de  M 
1161168  de  fircmt,"  dans  PAcadie,  avail  6t6  aoooid6e  plwiMfv 
ann^eft  aaparavant  an  sietur  de  Latoor,  qui  depnis  6tait  d£c6- 
d€,  faoMaat  phudetDncrtanciers,  aa  nombie  deaquels  (tail 
Marthi  d'Aipexxtigny,  sienr  de  Martignon,  son  gendse.  Ce 
dernier,  conseill^  de  se  mettie  en  poseession  de  tcmt^  la  con- 
estnioa  de  eon  bean^ptoe,  ne  crat  pas  devoir  le  fidre.  ^Wais 
aytoit  appris,"  dit*-il  dans  son  expoB6  k  I'intendant,  ^  que  le 
^^  Aorettoit  endioiinde  rentier  en  tontes  les  teires  eooefr- 
^  d6eBaiqH»nwantU$dixderniir€$amit€9&^ 
^  habitn^es  et  mises  en  valenr,"  (fiusant  allnsiim)  sana  an* 
enn  donte,  k  Parr6t  de  letrancheinent  dn  4  Jnin  1671.), 
D'Arpentigny  demandait  k  Pintendant  de  Ini  concider  ^  le 
tout  ou  partie  des  dites  tenes,  offirant  de  les  mettie  inees- 
samment  en  valenr  en  les  coltivant''  Talon  loi  en  cono^ 
de,  ^  en  fief  et  tons  droits  de  justice  et  seigneurie,''  une  pai^. 
tie  seulement,  savoir,  6  lieues  de  front  sur  6  lienes  de  pio- 
fondeur,  mettant  par  \k  k  execution  le  susdit  air^t  de  re- 
tranehement 

An  nomfare  des  conditions  de  la  nonvella  eoDeea8ii% 

est  oeile-ci  :  2o.  ^^et  pour  lachapt  le  irevenu  dHine  annte  k 

^^     ^^'  chaque  mutation  de  possesseur,  snivant  la  Contnme  de 

M  Vexin-Fran^ois  enclav6  de  cellede  Bazia.''    Cettesti* 

pulationest  r6p6t6e  dans  plnsienie  ccmeessieiis  sllba^llentoe. 

60.  18  Oct.  1672.  (1)  concession  en  fief  par  Taloa  k 

Jikcques  Potior^  Sr.  de  St  Denis,  sur  larivi^  St  Jean dansPA^ 

oadie  ;  avec  la  clause  ^^  de  tenir  fen  et  lien  dans  Pan ;  qn^il 

^      /    sMp^era  la  mesme  olanse  dans  les  eeittn^  ^'U  firaa  A  aes 

/        te^ilQoierflL,  et  qu'ii.  fante  de  ce  bii^k  JUd  retUrm^  4$  fUm 

droU  enpo9$eit»hH  de$  ditea  terras.'' 

.    au  18  Noy.  1673,(3)    Vobi  la  tite  bien  eonrt  de  la 

m  «Titn»dttSe%,V  p.255.  ~ 

l2)ib.  p.  317 


^*  CertiffioQs  &  tons  (^'il  appartiendxa  ^e  lums  avona 
*^  pennis  au  Sienr  Damoai,  oonseiller  aa  Ccmseil  Souve^ 
<*  lain  de  ce  pays,  de  faixe  travailler  mx  une  lieue  de  teira 
^*  de  firont  et  une  lieue  et  demy  de  profondeur,  savoir :  una. 
«  demy  lieue  au  de^a,  et  une  demy  lieue  an  delude  la  rip 
^*  vifeie  de  Matane  ;  le  tout  sous  le  bcm  plaisijr  de  Sa  Mar 
^*  jesti,  d€  laqueUe  U  sera  tmu  prendre  la  catifirmatian  de$ 
'^  jfrieeoteeJ' {t) 

II  n'y  a  point  de  doute  que  plusieurs  eoncessions  fuient 
fidtes  de  la  mdme  mani^ie,  et  que  plus  taid  les  coneesaion* 
nalies  qui  6taient  d^k  en  possession,  prirent  des  tttres  plna 
foimels ;  ce  qui  pent  expliquer  cette  clause  qui  est  ins6z6e 
dans  plusieuis  deces  titles,  k  savoir  que  le  concessicmnaire 
^  conttmtefa  de  tenir  feu  et  lieu  sur  les  conceasions  qu'il  \ 
^  leur  accordera  ou  leur  aura  accordSee^  6fc.^  Sfc.^ 

%%.  Ett  Pann6e  167Sy  le  goammeur,  KL  de  FWxBlenae, 
«^  en  iMtttdu  poavoir  k  lui  doim6  pai  S.  M.,  *'  dit-il^  fiut 
Iai«m6me  quelques  concessions ;  elles  paraisaent  toe  ait 
ncKubre  de  six,  d^api^  Panalyse  de  M.  Dunkin,  (p.  M,  t7.) 

La  premiere  de  ces  concessions,  qui  est  dat6e  du  9 
Janvier,  est  celle  des  Isles  Courcelles  le  long  de  PIsle  de 
Montreal;  elleest  donn6e  &Pabb6  de  F6n61on^en  tout 
droit  de  fief  et  seigneurie,  et  k  la  charge  de  Pen  faixe  cultiver 
et  habiter  autant  que  leur  6tendue  le  pourra  permettre.*'  (2) 

M.  I/Analyse  de  M.  Dni&in  (p.  27  et  28)  fidt  mention 
&b  qvalfe  concessions  faites  en  Pann6e  167S  par  la  Compar 

I  I  II  ■  I  I  ■  I  I  I  II        I        I  n ■       I  !■     Ill   I       ■■   I         II      a^^^—  II  tmmm^m 

(1)  C«tte  coneesiioot  *▼««  wo  augmetaation  coacMtg  par  Pm« 
tMdut  BnelMMieaa^le  !M  Job  1C77,  k  JBCatUea  DaoMr  (anhrM  i» 
M.Din]Bb,p.36,)&6t6«Mfiniiep«rl*aR«t  daBoimm  QtmmA 
d>£tet,da  29  Mai  1680,  (Ed.  et  ONL  isSo.  t.  l,p.  340« 

(S)  M  Titrw  4w  Sdg.  p. 
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^e  iei  Indcfs  Occidentfites  elle-mdne  ;  elles  abut  presqtie 
toutes  semblables,  la  premifere  en  date  du  16  Novembre,  et 
les  trois  autres  du  23  D6cembre.  (1)  Conditiona:  lo.  ^^&  1^ 
"  charge  pai^  le  dit*  *  •  •  •  •  de  la  (by  et  hommage,  qu'Us  sc; 
"  ront  pblig^s  de  iiendre  k  la  dite  Compagnie  k  chaque  mu; 
".  tatioQ  d^  possesseur,  au  Fort  St.  Louis  de  Qn6bec,  ou  etf 
^^  cette  viUe  de  ParUy  an  bureau  de  la  direction  g6n6ralle 
"  d*icelle  Colnpagnie.  . 

2o.  "  Avec  un  6cu  d'or  qui  sera  pay6  en  rendant  le  dit 
*^  hommage,  dont  11  sera  exp6di6  acte. 

So.  "  Et  encore  k  la  charge  et  condition  que  le  dit. . . . 
"  /era  cammencer  dans  3  ana  le  defriohement  des  terres  de 
"  la  dite  concession. 

4o.  ^^  Dont  Parpentage  sera  fait  et  lea  homes  ptanUes 
^^  dans  le  dit  temps. 

So.  ^  A  fante  de  Pex6cution  deiKjnellee  ohdrg^s,  les 
*^  terr^  oontenues  en  icelle  ooncession  seiont  r&miM  aU 
^^  domaine  de  la  dite  Compagnie  qui  en  pourra  disposer 
^^  <y)inme  bon  lui  semblera,  sans  que  poufr  ce  sujet  le  dit.  • « 
"  puissent  pr6tendre  aucun  d6dommagement,  lesquelles 
*^  ocmcessicms  ont  6t6  accept^es  par  le  dit 

On  lit  dans  la  concession  du  15  Nov  : 

^^  A  Pe/fet  de  quoi  nous  avons  rivoqui  et  rSvoquons  par 
**  ces  dites  pr6sentes  toutes  autres  concessions  qui  pour- 
*f  roient  avoir  6t6  cy-devant  faites  de  la  dite  contenaooe  de 
^^  terre oupartye  d'icelle,  supposi qu?sUs ne  soit poisU dtfri^. 
*f  chie. ''    Une  r6vocation  semblable  est  prononc^e  dans 


(1)  tit.  des  wij^.  p.  38. 39. 40  et  <<Brey6t8 de  ratification,'*  p.  3.  Cette 
deroi^re  QoncessiOD,  oelle  de  Terrebofme^  porte,  dans  Fimpriiii^,  la  dat^ 
du  23  D6c.  1676:  ,Cest  ^Tidemment  une  erreur,  poisque  la  Compa- 
gnie des  Indes  Occidentales  arait  6t6  supprim^e  deux  aqs  aupaFavfAK 


.71;* 

ft 

M.  Daulier  du  Pare  et  k  M.  Dauli^  Deslandes. 

"  64.  L'analyse  de  M.  Dunkin,  (p.  28,  29  et  30)  ren^ 
compte  de  9  concessions  faites  en  Pann6e  1674,  du  25  Avril 
au  13  Septembre,  par  le  comte  de  Frontenac,  "  en  Vertu  du 
pouvoir  k  lui  donn6  par  S.  M.  *'  (1),  et  aiissi'de  deux  autre^ 
titres  de  concession  donnfes  en  la  ihfime  annfee  par  la^  CJonj; 
pagnie  des  Indes  Occidentales,  le  premier  en  date  du'28 
Mars  et  le  deuxi^me  du  6  Mai,  tons  deux  ^n  f^veu^  de  M. 
de  Laval,  Ev6que  de  P6tr6e.  i    •• 

Pour  obtenir  le  premier  de  oes  titres,  PEvfique  fepr6- 
sente  que  les  concessions  originaires  des  seig:neuries.  d» 
Beaupr^et  de  Vlsled^OrUans  qu'il  avait  acquises,  avaient 
6t§  faites  a  la  charge  de  "  payer,  k  chaque  mutation  de 
^^  posaesseur,  une  ooTitfe  de.revefiu  des  terres- et  domaines 
!^  qui  seront  retenus.  •  •  •  apria  avoir  concidi  aux  fOfHtAMers 
^^  ce  qu'ils  ne  Toudroient  gaid^r,''  et  que  oette  chaige  ^taii 
trop  on^reuse  ^^  eu  ^gard  aux  grandea  d^penses'  <^Ui 
^^  convient  faire  pour  l'6tablissement  des  domaines  9,u  dit 
*«  ipays.*' 

Le  nouveau  titre  le  dficharge  de  Pobligation  de  payer 
ce  reVenU'd'une  ann6e,  demeurant  k  Pavenir  sotimis.&icelle 
^^  de  readre  la  f(^  et  hommage  k  la  dite  Compagnie  de  20 
^  ans  en. 20  a&s,  aja  Chateau  de  Quebec,.aveouiie  ^jsaillef 

i'  litres  des  leig."  p,  110, 112, 134, 23, 121,  5,  87,  119.  •  " 
premiere  de  ces  eoneeaions  (p.  IIQ)  ovait  iltikf^ckikt  d'uti 
^  titre  de  M.  Talon,  cy-devant  intendant  etc.  portant  permission  de 
'<  trayailler  sur  la  (tite  habitation  avec  proi^s3e  de  lay  eo  d^Hrrer  Ic 
^  titi^e  ;'"'  et  dans  la'4e,  (p.  23)  on  lit :  <<  sur  lesqaels  (lieux)  il  aurait 
<f' d^iifaitledre  qoekpies  travauz  pour  T^tabtissement  d^nne  pdefae  s^-^ 
^  4^ntaji«>  suiyant  la  peroiissioii  qu'il  en  aurait  eti^  dt  nous  tt  par  6eiA 
^  d^s  le  30  Oct.  1673,  en  attendant  que  nous  lui  eibsicns  accordj^  le 
**  titre  de  concession.  **  . 

On  remarque  dans  la  concession  du  17  Aoiit  1674  (p.  5),  qui  est 
eelle  des  Ides  de  Beauregard,  les  mots  ^luivanU :  ^  et  les  bien  eul&re!| 
et  babiter  autant  que  leur  estendue  le  pourra  jjiermettre. '.  „  . .  .v, 
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^  4?(M  da  poidb  de  deniikmoe  poor  cbaeoae  des  dket  mI» 
«<  gnemies.'' 

Dans  le  deuxiime  titie  qui  est  celui  de  la  ccmcescdoii  de  la 
^  seignenrie  de  la  Petite  Nation,''  on  lit  les  c<mditioi|8  <pd  soi* 
,vent :  lo.  ^*  ft  la  charge  pajrledit.  •  •  •  de  lafoietbommag<9qu'fl 
^^  sera  tenn* •  •« •  .de  rendre  k  la  dite  Conqpagnie  de  20  ana 
**  en  to  ana  an  Fori  St  Louis  de  Quebec,  ou  en  cette  ville 
**  de  Parii,  an  bureau  de  la  direction  g6n6raie  dlcelle,-^ 

So. — Avec  une  maille  d'or  appr6t6e  ou  fix6e  k  un  Ipuis 
*«  d'or  valiant  11  livrcs,— 

4o.  ^  Et  moyiennant  les  dites  clauses  et  conditions,  la 
^  cKte  coneesficm  demeur^fa  quitte  pour  toujours  ^  tons 
**  auties  drmts  et  redevances  g6n6ralement  quelconques,— 

6o.  ^  Seraoblig6  ledit  •«••««  de  frire  eomnHmrer  dee 
^  difikfate  aur  la  dite  concession  dans  4  ans,  ftmoins^'il 
^  s'eiMiteiBptoMparquelqMgnaifle^iautreeai^ 


6o.  ^'  Et  que  les  bomes  seront  plenties  aux  deux  bopts 
**  de  la  dite  concession  seulement  par  un  arpenteur, — 

7a  ^  ▲  jGaute  de  quoi  la  dite  Copipagme  pouna  dkpth 
^  aer  eomme  ban  lui  seniblera  des  dites  tsfies  et  lea  riimir 
^  i  son  domauie,  sans  que  pour  oa  sujet  le  dit. . « .^raissent 
^  pr6tendre  aucun  d^dommagement,  lesqueUes  ocnditions 
**  ont 6l6 aocept6es per  ledit  ...... 

60*  Tel  est  le  caractfere  des  concessions  en  fief^  faites 
pendant  la  tioisiime  p&riode  de  notre  histoiie  f(6odate,  o^'^L 
dqpuii  1664  A  1674  inclusiTenient  Ttot  par  b  natnre  des 
diverses  stipulaticms  port6es  dans  les  titres  de  ces  conces^ 
ai<Hii  que  par  celle  de  la  Kgislationqui  eut  lieu  durant  cette 
pMode  et  le  gouvemement  royal  de  166S,  nous  voyons  que 
PobligatiiA  de  d6fiicher,  etpiur  consequent  de90U8HM)lic6der, 
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ihm  ne  ponvafnt  se  faire  sans  I'atitre,  6tait  devenne,  ^l  fctaU^ 
possible,  plus  imperative  que  par  le  pass6. 

66.  La  suppression  de  la  Compagnie  des  Indes  Ocei- 
de^itales,  par  I'Edit  du  mois  de  D6eembre  1674  (1)  nous  iJedt 
enixet  dans  la  quatri^me  p§ridde  qui  se  termine  k  la  promul- 
gation des  deux  calibres  arrets  de  Marly,  rendus  le  6  juillet 
1711,  et  enr^gistr^s  au  Conseil  Sup6rieur  de  Quebec  le  5 
Pfec.  1712. 

L'Edit  de  revocation  de  la  Compagnie,  en  riunissatU  la 
Nouvelle-France  au  domaine  de  la  couronne,  fait  perdre  au 
gouvemement  du  Canada  la  quality  de  gauvememefU-pfih 
priitaire  qu'il  pouvait  avoir  eue  pendant  Pexistence  de  cette 
Compagnie,  et  lui  fait  reprendre  celle  de  gouvemeTneni-royat 
quUl  a  conserv6e  depuis  jusqu*^  la  fin  de  la  domination  fran- 
^aise. 

Par  eet  Edit,  le  Roi  donne  la  liberty  de  commerce  k  tons' 
ses  sujets,  et  confirme  >^  les  concessions  des  terres  aocoid6es 
par  led  directeurs  de  la  Compagnie,  leurs  agents  et  procu- 
retirs." 

67.  Deux  concessions  faites  les  22  Avril  et  6  Mai  1675 
par  le  .cqmte  de  Fppntenac  "  en  vertu  du  pouvoir  a  lui  don-r 
n6par  S.  M.'*  pcHrtent;  "  aux  droits  et  rede  vancesaceoutumfes 
^^  et  au  d^sir  de  la  Coutumede  Paris,  ele^  atteodant  qu'il  * 
^^  en  3oit  ordonn6  par  S.  M." 

68.  Le  10  Mai  1676,  le  Roi  rend  un  arrdt  en  Conseil 
d'Etat,  par  lequel  il  confirme  plusieurs  concessions  faites  par 
le  comte  de  Frontenac  depuis  le  22  Mars  jusqu'au  2  Septem- 
bre  1674,  et  "  ordonne  que  les  concessionnaires  en  jouiront, 
**  en  la  forme  et  mani^re  port6e  par  les  actes  des  conces- 
"  sions,  sans  pouvoir  6tre  troubles  en  la  possession  et  jouis- 
**  sance  pour  quelque  cause   et  occasion   que  ce  soit,  a  l\i 

(OEd-etOrd.  in-St.   l.p.  74. 
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«  chaigede  payer  lesiedeviuieesdont  elks  seioiitchaig^^ 

69.  Le  13  Mai  1675  (1,)  une  concession  dhm  caract&te 
tout-^fait  particulier  est  faite  k  Robert  Cavelier,  Sr.  de  la 
Salle,  en  vertu  d'on  arr^t  du  conseil  d'6tat,  et  par  lettres  par 
tentes  du  Roi.  II  soffit  d'en  rapporter  ici  les  motifs  et  les 
conditions,  poor  faire  voir  combien  6tait  imperative  Pobli- 
gation  de  dtfricher  et  de  sous-conc6der. 

*^  Le  Roy  ayant  faict  examiner  en  son  conseil  les  piupo* 
^^  sitions  faictes  par  •  •  •  •  contenant  que  s'il  plaisait  k  $•  M. 
^^  Iny  accorder  en  pur  don,  et  k  ses  hoirs,  successenrs  et  ayans 
^^  canse,  le  fort  appel6  de^^  Frontenac".....  avec  4  Ueiies 
^^  de  pays  adjacent,  les  isles  nomm^es  •  •  •  •  et  les  islets 
^^  adjacens,  avec  le  droict  de  chasse  et  de  pescbe  sur  les 
^^  diotes  terres  et  dans  le  lac  appell6  Ontario  on  Frontenac  et 
"  riviferes  circonvoysines,  le  tout  en  droit  de  fief^  seigneurie 
^*  et  justice,  dont  les  appellations  du  juge  ressortiront  pair 
*^  devant  le  Lieutenani-6§n6ial  de  Quebec,  avec  le  goaver- 
^  nement  du  diet  fort  de  Frontenac,  et  des  lettres  de  nobles- 
^^  se,  il  ferait  passer  au  diet  pays  de  la  N,  F.  planetirs  efii^ 
^^  qu'il  a  en  ce  royaume  pour  y  eslever  et  construire  des  htr 
*^  bitations  qui  dans  la  suite  du  temps  pourroient  beaucoup 
"  contribuer  ^  1 'augmentation  des  colonies  du  diet  pays,  et, 
^^  outre  ce,  offre  ledict....de  rembourser  la  somme  de 
^'  10,000  livres  k  laquelle  monte  la  d^pense  qui  a  esti  fkicte 
**  pour  construire  le  diet  fort  de  Frontenac,  d'entretenir  le 
"  diet  fort  en  bon  estat  et  la  gamison  nficessaire  pour  la  dfi- 
^^  fense  d'iceluy,  laquelle  ne  pourra  estre  moindie  que  celle 
*^  du  fort  de  Montreal,  d'entrenir  20  hommes  pendant  2  an- 
"  n6es  pour  le  defrichement  des  terres  qui  luy  seront  conc6- 
^^  d6es,  et  en  attendant  qu'il  ayt  fait  bastir  une  6glise,  d'en- 
"  trenir  un  prestre  ou  religieux  pour  faire  le  service  divin 
^<  et  administrer  les  sacremens,  desquels  entretiens  et  autre9 
^^  choses  le  diet  •  •  •  •  fera  seul  les  firais  et  d6penses  jusquea 

(1)  Brevets  de  ratificatioD,  p.  28. 
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^^  qnelqnes  paitioiilkrs,  aveo  semblables  concessiong  que 
**  celles  qu'il  demande,  auquel  cas  ceux  qui  auiont  obtenu 
^^  les  dictes  concesgions  seronttenusde  contribuer  aux  diets 
*'  entretiens  k  proportion  des  terres  qui  leur  seront  conc6- 

"  dfees, — ^Et  ouy  le  rapport  du  Sieur  Colbert, il  M. 

*^  en  son  Conseil  a  accept^  et  accepte  les  offires  du  diet. .  •  • , 
^^  et  en  cons^quenee  S.  M.  luy  accorde  la  propri6t6  du  diet 
^^  fort  appeU6  de  ^^  Frontenac^'  et  4  lieues  de  pays  adja- 

^^  cent le  long  des  lacs  et  rivieres  au  dessus  et  au 

^^  d^Mkius  du  di<A  fort  et  d'une  ^lieue  au  dedans  des  terres, 
^^  les  isles  nominees.  •••••  et  les  isles  adjaoentes  aveo  le 
^  droit  de  chasse  et  de  pfiehe  sur  le  dit  lac  Ontario  et  rivift- 
^'  res  circonvoysines,  le  tout  en  titre  de  fief  et  en  toute  sei- 
♦•  gneurie  et  justice, 

♦«  Candiaons.— 

o,-*-^  A  condition  de  faire  passer  incessamment  en  Ca- 
^  nada  tons  les  e^ots  quHl  a  en  ce  royaume  qui  ne  pourront 
^*  tstxo  moins  que  de  la  somme  de  10,000  livres  en  argent 
*•  ott  effects,-^ 

6. — ^^  Et  en  rapporter  un  certificat  du  Sr.  Comte  de 
•*  deFontenac.. — 

c. — ^^  Et  rembourser  la  s<Mnme  de  10,000  livres  pour  la 
^  dfipesse  ftdte  pour  la  oonstruction  du  diet  fort, — 

<f. — ^^  L'entretenir  et  le  mettre  en  bon  estat  de  defense, 
((  pa^er  et  scddoyer  la  gamison^n^cessaire  pour  la  garde  et 
^^  d6fenoe  d^ioeluy^  laquelle  sera  au  moins  esgale  k  celledu 
<«  f<^  de  Montr^al^ 

e. — ^^  Comme  aussi  d'entretenir  20  hommes  pendant  i 
"  ans  pour  le  d^&iehenient  des  terres,  lesquels  ne  pourront 
**  estre  empioy^z  h  autre  usage  pendant  le  diet  temps, — 

/_«  De  faize  bastk  ime  6gfi0e  dus  lea  S  pieau^ies 
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^'  ainn^s  de  sa  concession,  et  en  attendant  d'y  eiitretenlr  titf 
**  prestre  ou  religieux  pour  administrer  les  sacremens, — 

g. — "  Comme  anssy  d'y  faire  venir  des  Sauvages,  leur 
^*  donner  des  habitations  et  y  former  des  villages,  ensemble 
^^  de^Fran^ois  auxquels  il  donnera  part  des  dictes  terres  a 
^*  defricher, — 

A^ — "  Toutes  lesquelled  terries  seront  d6firich6es  et  misfes 

"  en  valeur  dans  le  temps  et  espace  de  20  ann^es  k  compter 

*'  de  la  prochaine,  1676,  autrement  le  diet  temps  pass6,  S. 

"  M.  pomxa  disposer  des  terres  qui  n'anront  pas  este  d6firi- 
**  ch6es  ou  mises  eli  raleur, — 

i, — "  Veult  S.  M.  que  les  appellations  des  justices  qui 
"  serontestablyesparle  diet....  ressoitiront  pardevant  le 
**  Lieutenant  66n6ral  de  Qu6bec, — 

J. — "  Et  k  cette  fin  veult  S.  M.  que  toutes  les  lettres  de 
**  don  et  concession  sur  ce  n6cessaires  soient  exp6di6es  au 
*•  dit.  • . ; ,  ensembles  celles  du  gouvemement  du  diet  fort  de 
**  Frontenac,  et  des  lettres  de  noblesse  pour  luy  et  sa  pos- 
**  terit6.'' 

En  consequence  duquel  arrgt,  la  concession  elle-m&aie 
fest  faite  en  ces  termes  : 

^^  Lui  avons  faict  et  faiscoiB  dcm  par  ces  pr6aentes  sign^es  * 
^^  de  nostra  main  de  la  propri6t6,  fonds  et  superficie  du  fort 

"  appell6  de  "  Frontenac,''. . .  •   avec  4  lieux  de  pays 

"  le  long  des  lacs  et  rivieres  au  dessus  et  au  dessous  du  diet 
^^  fort  et  deux  demyes  lieues  au  dedans  des  terres,  ensemble^ 
^^  des  isles  nomm6es. ...  et  islets  adjacens,  avec  le  droit  d^ 
**  chasse  et  de  pesche  sur  les  dictes  terres  et  dans  le  dit  lac 
**  Ontario  oude  Frontenac,  et  rivieres  circonvoysines ;  des- 
^  quels  forts,  terres,  isles,  islets,  chasse  et  pesche,  voulons  et 
"  nous  plaist  que  le  diet. . . .  jouissent  en  titre  de  fief  et  tou» 
**  droiets  de  Seigneu^  et  justice,—^ 
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Conditions: — 

lo.  "  A  la  charge  des  foy  et  hommage  que  le  diet. .  j  ^ 
^^  seront  tenus  do  nous  rendre  a  chaque  mutation  comroe  le 
"  tout  relevant  de  nous  et  de  nostre  couronne, — 

2o.  "  Et  de  payer  lesdroictsetredevancesaccoustum^as 
"  suivant  la  Coustume  de  la  pr6vost6  etvicomtfi  de  Paris, — 

So,  "  Et  que  les  appellations  du  siege  de  la  dite  Sei- 
"  gneurie  qui  sera  establie  au  dit  fort  de  Frontenac,  ressor- 
"  tiront  par  devant  le  Lieutenant  General  de  Quebec, — 

4o.  "  Voulons  aussi  que  le  diet  Cavelier  soit  et  demeure 
"  Gouvemeur  pour  nous  du  diet  fort  de  Frontenac,  sous  les 
^^  ordres  de  nostre  Lieutenaiit  General  au  diet  pays  de  la 
^*  N.  F.,  et  pour  cet  effect  que  ces  presentes  luy  serviront  de 
*'  toutes  provisions  k  ce  ri6cessaires* 

5o.  ^^  Et  pour  fiedre  conhoistre  combien  nous  est  agrea- 
"  ble  Paugmentation  des  colonies  des  dits  pays.  Nous,  en 
"  consideration  des  soins  et  depense  que  le  diet  Cavelier  a 
"  faictes  et  fera  cy  aprez,  avons  iceluy  annobly  et  annoblis- 
"  sons, — ^voulons  qu'^  cette  fin  toutes  lettres  de  noblesse 
"  hiy  soient  exp6di6esi 

60.  "  Permettdtis  n6anm6ins  k  tous  les  habitants  du  diet 
**  pays,  et  autres  qui  s'y  establiront  cy  aprez  de  traicter 
"  avec  les  Sauvages  en  la  manifere  accoustumfee  suivant  les 
"  reglemens  de  police  et  arrests  de  nostre  Conseil  de  Que-" 
**  bee,  sans  que  sous  pr6texte  de  la  prfesente  concession  Pex- 
**  posant  puisse  les  en  empescher  en  quelque  sorte  et  ma- 
"  nifere  que  ce  soit. 

7o.  ^^  Laquelle  concession  nous  avons  aocordee  au  diet 
^^  Cavelier  aux  charges,  clauses  et  conditions  port^es  par 
^^  Panreet  de  aostre  Conseil. •••  de  ce  jourd'huy,  attache 
^^  sous  le  c(Hitre  seel  de  nostie  chancelleries  lequel  entree 
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"  tien  Pexposant  sera  tenu  de  faire  ^  ses  seflls  frafe  et  d6- 
"  pens,  lant  et  si  longuement  qu'il  n'y  aura  que  luy  ou  ses 
^^  successeurs  establys  dans  le  dit  fort  de  Frontenac  et 
^^  antres  terres  et  seigneuries  de  la  pr6sente  concession. 

80.  "  Et  en  cas  qu'il  soit  accord^  cy  aprez.  • . .  des  <5on- 
"  cessions  de  seigneurie  au  dessus  du  Long  Samlt« •  ••  oe«x 
^^  au  proffict  de  qui  les  dictes  concessions  seront  faiotes 
**  seront  tenus  de  contribuer  k  la  d6pense  ordinaire  et  ex- 
**  traordinaire  de  la  gamison,  et  h.  Pentretien  dcs  fortifica- 
**  tions  du  diet  fort  de  Frontenac  a  proportion  des  terres  et 
^^  heritages  qui  leur  seront  conc6d6z," 

70.  Un  arrfet  du  Conseil  d'Etat,  rendu  le  4  Juin  1675, 
et  76dig6  dans  les  mfim^  termes  que  celui  du  4  Juin  1672, 
rapport^  ci-dessus  no.  56,  ordonne  le  retranchement^  o.-aL-d, 
la  reunion  au  domaine,  de  "  la  moiti6  des  terres  qui  avaient 
6t6  conc6d6es  auparavant  les  dix  demiferes  ann6es,^  en 
ajoutant,  "  et  qui  ne  se  trouveront  defrichfees  et  cultiv6es  en 
terres  labourables  ou  en  pr6s,"  mots  qui  n'6taient  pas  dans 
le  premier  de  ces  arrfits. 

71.  Le  mfime  jour,  4  Juin  1676,  une  d6claration  du 
Rei  confirme  l'6tablissement  fait  du  Conseil  Souverain  en 
Piinn6e  1663,  lequel  doit  6tre  compos6,  &  Pavenir,  du  goa- 
vemeur,  de  PEv6que  de  Quebec,  ou,  en  son  absence,  de  son 
Grand  Vioaire,  de  Pintendant,  et  de  sept  conseillers. 

7S.  Le  11  Mai  1676,  (1)  present  Pintendant  Duchesneau, 
successeur  de  Talon  ;  le  Conseil  Souverain,  ^^vA  son  anrftt 
du  14- Janvier  dernier,  portant  qu'il  seroit  travaill6  aux  rfe- 
glements  de  police,  conform6ment  aux  ordres  donn6s  par 
le  Roi  au  sieur  Duchesneau,  intendant. •  •  ,  contenus 

■   ■■  ti      n^       ■  Hiatal  ■   . 

(t)  Ed.  et  Ord.  in  80.  t.  2.  p.  65  et  sm. 
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dans  aa  oommission. » » • "  (3),  d6cr6te  des  r^glemens  gini* 
Tomx  poor  la  police,  pour  £tre  ex6cut6s  par  provision  jusqu'j^ 
oe  qu'il  ait  plu  4  Sa  Majest6  les  confinner. 

Ces  r6glements  reproduisent  celui  d6ja  fait  le  13  Avril 
1669,  (no.  63  ci-dessns),  relativement  k  Pobligation,  pour 
les  seigneurs  de  faire  "  mesurer  et  arpenter  "  les  terres  qu'ils 
conc^dent,  sons  peine  de  ne  pas  percevoir  leurs  redevances 
aeigneoriales,  (art  26).  lis  lenr  laissent  n6anmoins  ^^  la  li- 
herl6  de  donmer  tels  alignements  qu'ils  d68ireront  sur  les 
teires  de  tours  fiefs,''  (art  28).  £t  le  36e  article  prescrit  des 
r6glements pour  les  meuniers,  dont  il  sera  fait  mention^ 
Pairticle  de  la  banality. 

73.  Des  lettres-patentes  du  Roi,  du  20  Mai  1676,  enr6-. 
gistr^es  au  Conseil  Souverain  le  19  Oct.  suivant,  adress6«8 
an  gouvemeur,  M.  de  Frontenac,  et  k  I'intendant,  M.  Du- 
chesneau,  leur  conftrent  le  pouvoir  '^  conjairUement  pour 
**  donner  les  concessions  des  terres  tant  aux  ancient  habitana 
"  du  dit  pays  qu'i  ceux  qui  s'y  viendront  habituer  de  nou- 
^^  veau,  i  condition  que  les  dites  concessicms  nous  seront 
^^  iepr6se&t6es  dans  Pann6e  de  leur  date  pour  6tie  confirm^es^ 
*^  autviment  et  k  faute  de  ce  faire;  le  dit  terns  pass6,  nouiT 

^)  La  commission  de  Tintendant  Dachesneaa,  en  date  da  5  Jain 
1675,  et  em^gtstr^e  an  Conseil  Souverain,  le  16  Sept.  snirant,  (com* 
des  gouT.  et  int.  in  8o.  p.  42  et  suiv.)  loi  attribuait  le  pouroir  de  <<faire 
**  arec  le  dit  Conseil  Sou?erain  tous  les  r^glemens  que  tous  estimerez 

^  n6cessaires  pour  la  police  g6n6ra]e  du  dit  pays et  en  cas,  '^ 

ajoate  la  commission,  **  que  tous  estimiex  plus  k  propos  et  n^ceasair^ 
^  pour  le  bien  de  notre  serrice,  soit  par  la  difficult^  on  le  retardement 
^  de  faire  les  dits  r^glemens  avec  le  dit  Conseil,  nous  tous  donnons  le 
<<  pouToir  et  faculty  par  ces  mdmes  pr6sentes  de  les  faire  seul,  m6me  de 
^  juger  souyerainement  seul  en  matiere  civile,  et  de  tout  ordonner  ainsi 
^  qie  TOUS  yerrez  dtre  juste  et  k  propos,  validant  d^s  k  present  comme 
^  p#iir  lors,  lee  jugemens,  r^lemens  et  ordonnances  qui  seront  ainsi  par 
^  par  yous  rendus,  tout  ainsi  que  s'ils  6taient  6man6s  de  nos  Conrs  Son* 
**  yeraines,  nonobstant  toutes  recusations,  prises  k  partie,  Edits,  ou 

^  ordonnances  et  autres  choses  k  ce  contraires Voulant  que 

^  Tot  JQgemens  soient  ex6cat6s  comme  arrets  de  Cours  Sooyeraines, 
^  nonobstant  toatea  oppositions  etc  etc«  ^ 
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^  le»  dfeclarons  d^s  k  present  nuUes.  Voulons  de  plus  qao  les 
^  dites  concessions  ne  soient  accord6es  qu'a  condition  d'en 
**'  difricher  les  terres  et  les  meUre  en  valeur  dans  les  six 
**  a]^l6es  prochaines  et  consfecutives,  autrement  ellea  demeiih 
"  rerofU  nuUes  ;  et  que  vous  ne  pouirez  les  accorder  que  de 
"  proche  en  proche  et  contigues  aux  concessions  qui  ont 
**  6t§  faites  ci-devant,  el  qui  sorU  d^frichieay 

74.  Nous  lisons,  dans  Panalyse  de  M.  Dunkin  (p.  33,) 
qu'i  propos  de  la  confection  du  papier-terrierj  le  procureur 
des  Dames  Religieuses  Ursulines,  seigneuresses  de  Ste. 
Croix,  avait  le  22  Mai  1678,  d6clar6  k  Pintendant  Duches- 
neau  **  qu'il  n'avait  aucun  dfenombrement  k  donner  des  dits 
^*  lieux,  autre  que  la  prfesente  declaration,  n'y  ayant  encore 
"  aucuQ  habitant  sur  iceux,  lesquels  il  se  soumet  au  dil 
"  *nom  de  faire  hdbUer  et  concider  le  plut6t  que  faire  se 
*'  pourra,  pourquoi  nous  lui  avons  ordonn4  de  faire  habituer 
^^  tout  ou  partie  de  l^,  dite  seigneurie  dans  un  an  de  la  date 
**  des  presentes." 

La  concession  originaire  de  cette  seigneurie  avait  6te 
foite  aux  Religieuses  le  15  Janvier  1687,  (voir  ci-dessus  no. 
24)  k  la  charge  de  faire  difricker^  cultiver  et  b&tir,  &c. . ., 
sous  peine  de  nullit6.de  la  concession.  Un  acte  de  confir- 
mation de  cette  concession,  donn6  par  le  gouvemeur,  M.  de 
Lauzon,  le  6  Mars  1652,  (1)  portait  que  les  Religieuses  en 
jouiraient  "  en  firanc-alleu  et  main-morte,  avec  pouvoir  de 
*^  bailler  les  dits  lieux  en  fiefs^  cena  et  rentes^  portant  tods  et 
^  ventesj  saisines  amendes 

L'intendant  Duchesneau,  procedant  a  la  confection  du 
papier-terrier  pour  mettre  a  execution  Parret  de  retranche- 
me^t  du  4  Juin  1675,  donne  aux  Religieuses  un  nouveau 
dfelai  d^un  an  pouryiitre  habituer  la  dite  seigneurie.  Le  d6' 
firichement  n'6tait  done  pas  seujement  facultatif. 

^1)  Analjie  de  M.  Duokio,  p.  12^ 
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T5w  En  l^annde  1676,  M.  Charles  LeM6j<ie  pomSdait 
^Une  grende  pavtie  de  ee  qui  forme  aajaard'hni  la  Beigneurie 
:de  Longueiul,  en  yertu  de  trois  concessio&B  diffdrentes.  La 
.pB^oai^re  bbtenue  du  Sr.  de  Laozcm  de  la  Giti^ve  le  24  Sept. 
.  1657,  compienait  50  arpents  de  front  scur  100  de  prolbiidenr 
aia  charge  du  revenu  d'une  ^'  ann6e,  k  chaque  nmti^ion 
"  de  poesesseur,  Boivant  la  Contnme  do  Vexin-fran^ois  ;'* 
la  denxi^me  qui  lui  donnait  PIsle  St.  H61dne  et  PIslet  Rond 
vis-gL-vis  Montreal,  lui  avait  6te  faite  d'abord  par  billet  du 
8ieur  de  Lauzon  Chamy^  du  30  Mai  1664,  "  aux  charges 
qu'il  plairait  au  Sieur  de  Lauzon  y  apposer,"  et  ensuite  par 
titre  date  a  Paris  le  20  mars  1665,  donn6  par  le  sieur  de 
Lauzon  "  comme  tuteur  et  ayant  la  garde  noble  des  enfans 
^^  mineurs  de  feu  sieur  de  Lauzon,  grand  Senechal  de 
^^  ce  pays  auqud  appartenoit  la  seigneurie  de  la  CitUre.  •  •  • 
"  pour  par  lui  en  jouir  en  fief  avec  justice  moyenne  . 
"  et  basse  seulement,  relevant  de  la  dite  seigneurie  de 
".  to  CUi^ey  et  pleine  foy  et  hommage,  k  la  charge  de 
"  dix  minots  de  bled  froment  de  rente  noble,  feodale 
"  et  foncifere,  payable  k  chaque  ffite  de  SU  Martin  d'hyver, 
^^  avec  le  revenu  d'une  ann6e  de  la  dite  Isle  4  chaque 
^^  mutation  de  poesess^ir,  suivant  la  dite  Coutume  du  Vexin-  * 
^^  FrangaJB**  ••  au  bas  duquel  titre  le  dit  sieur  de  Chamy  ^Nr^ 
"  reoonnoit  que  la  rente  port4e  par  iceluy  est  excwbitante  et 
^*  beaucoup  au  dessus  de  ce  que  Ton  pourroit  exiger  pai*  la 
^^  dite  concession,  et,  en  vertu  du  pouvoir  k  lui  donn6  par  le 
^^  dit  sieur  de  Lauzon,  il  r6duit  la  dite  rente  a  dix  livxes,  en 
^  argent,  par  6crit  de  luy  sign6,  dat6  k  Quebec  le  ISe  De- 
.^*  cembre  au  dit  an  1665." 

Enfin,  par  la  troisifeme  de  ces  concessions,  Pintendant 

Talon  avait,  par  titre  du  3  Nov.  1672,  accorde  au  Sieur 

LeMoyne  une  certaine  quantity  de  terre  k  prendre  de  chaque 

c6t6  de  sa  premiere  concession  de  60  arpents,  "  en  fief  et 

droit  de  justice  et  seigneurie. . . ."  relevant  du  Ch&teau   St. 

Louis  de  Quebec.  • .  • "  aux  droits  et  redevances  accoutum6z 

11 
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et  an  d^sir  de  la  Caatome  de  Iapr6vo0t6et  vicomtSda  Fttis.*^ 
Tons  ces  faitB  sent  lelat^s  dans  nn  Boaveau  titie  dit  10 
Jnillet  1676  (1)  qui,  sm  la  reqaite  de  BL  Lemojmey  hd  tat 
doim§  par  Pintendant  Daohesnean^  loraqiie  celni-ei  piioo#- 
dait  d,  la  confection  dn  papier-temer  du  domaine  de  la  N<m« 
velle  France.  Dans  da  reqnite,  ce  seigneur  expoeaiC  qpie  see 
trois  concessions  6taient  de  ttop  pen  de  Taknr  pour  en  com- 
poser difi)§rentes  seignenries,  que  lenr  revenn^  qoand  mtme 
elles  seraient  enti^rement  en  valenr,  ne  poairaitpaflsnbyenir 
k  entretenir  les  officiers  de  trois  justices  qn'il  fandraity 
6tablir  an  d6sir  de  ses  titres  qui  6taient  diff6rents  les  una  des 
antres,  lesqnels  lui  seraient  plus  on6renxqne  profitables  s'il 
6tait  oblig6  de  les  ex^cuter,  notamment  cenx  qui  Iniavaient 
6t6  donn6s  par  les  dits  Sieofs  de  Lauzonet  la  Citi^re  sons  la 
Coatume  da  Vexin-firan^ois.  najontaitqnecetteCoatnme 
*^  n'avait  lieu  en  ce  pays,  et  que  m^me  les  dits  titres  ne 
ponvaient  subsister,  la  dUe  seigneurie  de  la  CUiire  Stant  rH^- 
nie  au  domaine  de  8a  Majesti.  Enfin  il  demandait  que  sea 
trois  concessions  fossent  r6nnies  en  nne  aenle  seignenrie 
sons  le  nom  de  Longnenil." 

^*  Vn,  dit  Pintendant,  les  dits  titres  oydevant  dat&B,  et 
^^  qn'il  nous  est  apparu  par  plnsienrsconce8BioD0do]in6e8  par 
^^  mon  dit  Sienr  Talon,  au  nam  de  Sa  Maje$Uy  dans  les  lienx 
^^  qmd^endaient  etdesquels6toUcomposieladUe$eignemie 
^^  dela  Ciiiirey  sans  faire  ancnne  mention  dHcelle,  ny  dea 
^^  conditions  anxqnelles  Monsieur  de  LanjBon,  cy-dcTant 
*^  Gonvemeur  de  cepays,  ayant  la  garde  noble  des  enfana 
^^  du  dit  Sr.  Grand  Sen6chal  son  fils,  Seigneur  de  la  Citiire, 
^^  avoit  conc6d6  et  accord^  partie  des  teires  de  la  dite  Sei- 
^^  gneurie  de  la  Citi^ie,  qui  a  4U  riunie  au  domaine  du  Rojh 
^^  npn  plus  que  des  charges  port^es  par  la  Coutume  du 
^^  yexin-firan9ois,  ce  qui  marque  que  ce  n'estpasPintention 
'^  de  S.  M.  qu'aucune  autre  Coutume  soit  suivie  en  ce  p^a 

[I]  «  litres  des  Seig,*'  p.  99. 
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*^  qoe  ceUe  de  la  PrtTO0t6  et  Vioomtg  de  Paris  et  oousid^- 
^  nuit  anssy  les  gnnds  services  que  le  dit  Sietur  Lemoyne  a 
^  leadns  k  eette  colonie,  qui  ont  oblig6  le  Boy  a  les  recon- 
^  aoitie  en  lay  acooidant,  et  k  tons  ses  descendants,  le  titre 
^  de  nohle  dont  il  a  jdost  &  S.  M.  de  Phonoier,  etnepouvant 
^  trop  leconnoitie  ceux  qn^il  rend  joomellement ;  nous,  en 
^  veitn  dn  pouvoir  k  noas  donn6  par  S.  M.,  et  sons  son 
^  boa  plaisir,  avcms  r6nni  et  r6nnissons  les  lieux  cy-devant 
*^  d68ign6s.  •  •  •  en  un  seul  et  mime  qoi  sera  appell6  Lon- 
^^  goenil.  •  •  •  en  fief^  aveo  tons  droits  de  Seigneurie  et  jus- 
^^  tioe,  haute,  moyenne  et  basse.'' — CandUiana. 

lo.  ^^  A  la  charge  de  la  foy  et  hommage  que  le  dit.  •  •  • 
^  seront  tenus  porter  au  Chateau  St.  Louis  de  Quebec, 
w  duquel  il  relevera  k  Pavenir, — 

So.  ^  Aux  droits  et  redevances  accoutumSz  et  au  d6sir 
**  de  la  Coutume  de  la  Pr6voBt6  et  Vicomt6  de  Paris, — 

Sa  ^^  Et  que  les  appellations  dn  juge  qui  sera  estably 
'^  en  la  dite  Seigneurie  de  Longueuil,  ressortiront  de  la 
*^  justice  royalle  de  la  ville  des  3  Rivieres,  jusques  k  ce 
^  qu'il  ait  plu  an  Roy  d'en  establir  une  plus  procbe  de  la 
**  dite  Seigneurie, — 

4o.  ^^  Qu'il  continuera  de  tenir  et  faire  tenir  par  ses 
**  tenanciers  feu  et  lieu  sur  la  dite  seigneurie, — 

60.  **  Qu'il  conservera  et  fem  conserver  les  bois  de 
^^  chesnes  qui  se  trouveront  sur  la  dite  seigneurie  propres 
"  pour  la  construction  des  vaisseaux, — 

60  ^^  Qull  donnera  incessamment  avis  au  Roy  des 
<<  mines,  mini&res,  ou  miniraux  si  aucuns  se  trouvent  sur 
«  le  dit  fief,— 

7o.  ^^  De  laisser  sur  les  dits  lieux  les  chemins  et  passa- 
*^  ges  nioessaires. 
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L'intendant  n'accorde  pas  au  Sr.  Lemoyne  VmngmemMion' 
qu'il  voulait  avoir,  en  disant  :  "  sauf  a  ^^tendre  la  dite  sei- 
gneorie  de  LfOngueuil  jusqu'aux  deux  lieues  et  demie  de- 
mand^es,  apria  la  confection  du  papier  terrier.  ''  Puis  il ' 
led  donne  acte  de  la  foi  et  hommage  qu'il  Tenait  de  rendie. 

La  reunion  de  la  Citiire^  dont  le  fait  Qst  ainsi  constate, 

quoique  Pacte  de  cette  reunion  n'ait  pu  jusqu'ici  6tre  tijou- 

>^        v6,  foumit  une  preuve  de  l'ex6cution  desan6ts.de  retranche- 

ment,  faute  pai  le  seigneur  d'avoir  accompli  ses  obligations. 

La  seigneurie  de  la  CitOre^  qui  parait  avoir  6t6  conc6- 
d§e  en  Janvier  1635,  a  M.  Francois  de  Lauzon,  fils  de  M. 
Jean  de  Lauzon,  qui  6tait  alors  Pun  des  principaux  associ6s 
de  la  compagnie  de  la  Nouvelle  France,  et  qui  fut  plus  tard 
gouvemeur  du  Canada,  6tait  d'une  6tendue  immense,  com- 
men9ant  a  la  riviere   St.  Fran9ois,  sur  le  Lac  St.  Pierre,  et 

>(  8'6tendant  au  dessua  da  Sault  St.  Louis^  enmoniantlejleuve 
St.  Laurent^  jusqu'4  des  limites  qu'on  ne  pent  pas  constater 
aujourd'hui.  Nous  n'avons  point  le  titre  de  concession, 
mais  nous  avons  Pacte  de  mise  en  possession,  donn6  par  ie 

-pl^  gouvemeur,  M.  de  Montrhagny,  le  29  Juillet  1638.  D^aprfes 
la  designation  contenue  dans  cet  acte,  dont  on  trouvera  une 
copie  k  la  note^  il  est  Evident  que  cette  seigneurie  compre- 
nait  une  partie  du  territoire  des  Etats-Unis,  EUe  edt  form6 
un  royaume  en  Europe.     Est-il  possible  de  soutenir  que  le 

/  concessionnaire  pouvait  en  faire  le  d^frichement  et  la  mettre 

en  valeur  au  culture^  par  le  moyen  de  simples  engagSs  ?  (2) 

(1)  Cette  concession  du  10  Juillet  1676,  fut  confirmee  par  le  Roi 
le  23  Avril  1700.  [  "  Brevets  de  ratification,  p.  68.] 

(2)  Copie  de  cet  acte  de  mise  eo  possession. 

<<  Nous,  Charles  Huault  de  Montmagnj,  chevalier  de  Pordre  Saint 
<<  Jean  de  Jerusalem,  Lieutenant  de  Sa  Majesty  en  toute  l'6tendue  du  . 
<<  fleu?e  St.  Laurent  de  la  Nouvelle  France,  suivant  un  mandement 
«  en  suite  d'une  concession  faite  par  messieurs  de  la  compagnie  de  la  N. 
^  F.,  en  datte  du  15  Janvier  1635,  au  profict  de  Fran907s  de  Lauzon  > 
^<  Escuyer,  fib  de  Messire  Jean  de  Lauzon^  chevalier^  conseiller  dtt£py  i 
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76;  Le  18  Juillet  1676,  un  titre  Bendblable  an  pr6c6dent, 
est  donn6  par  le  m6me  intendant  a  Jacques  LeBer,  prq}ri6- 
taite  des  deux  tiers  de  PIsle  St.  Paul  vis-^-vis  PIsIe  de 
Montreal,  et  relevant  ci-devant  de  la  seigneurie  de  la  Citife* 
le,  et  k  Claude  Robutel,  sr.  de  St.  Andr§,  prq)ri6taire  de 
Pautie  tiers.  (1.)  Le  14  AoAt  suivant,  il  r6unit  tiois  conces- 
sions ant6rieures  en  une  seule,  fonnant  la  seigneurie  de 
Gentilly.  (2) 

<*  en  son  Cons^il  d'Estat,  de  la  consistance  des  terres  cy-apr^s  d6cla- 
*^  r6es,  Nous  sommes  transport's  aux  lieox  mentionn's  par  la  dite  con-' 
"  cession,  et  6tant  a  Tembouchure  d'une  riviere  qui  est  du  cost6  du 
^  Sud  qui  descend  du  Lacq  ou  vient  proche  du  lacq  de  Champlain,  j 
^  aurions  entr6  et  mont6  en  jcelle,  et  pour  plus  facile  cognoissance 
<<  aoroit  htb  nomm6e  la  riviere  St.  Francoys,  et  descendus  k  terre,  as^' 
<<  8ist6  du  sieor  P«a]|  de  Guillaume  Hubert,  de  Graspard  le  Poutoorel, 
*^  da  stear  Bourdon,  ing6nieur  et  de  Jean  Guyt^t,  notaire,  comois- 
^  greffier,  aurions  d6clar6  k  Nicolas  Treyet,  escujer^jL  ce  present,  que 
^  nous  le  niettions  en  pocession  r^elle  et  actuelle  de  la  consistance  des 
^  terres,  isles,  rividres,  mer  et  lacqa  mentionn's  par  la  dite  concession, 
^<  au  nom  et  comme  procureur  du  dit  sieur  de  Lauzon,  fils,  pour  en 
*^  jouir  piir  lujr  ses  hoirs  et  ajaiw  cause  ;  k  quoy  obtemp6rant,  le  dit 
*^  sieur  Treyet,  au  dit  nom,  auroit  coupp6  du  boys  et  aracb6  de 
<<  I'herbe  croissant  sur  les  dites  terres  et  faict  les  c'r^monyes  k  ce  re- 
^  quises.  Et  pour  marque  de  la  prise  de  pocession  avons  faict  enfouiri 
*^  du  cost'  main  gauche,  en  terre,  vis-^-vis  le  bout  de  hault  de  la  pre- 
^  mi're  isle,  une  pierre  areq  quattre  placques  de  plomb  au  pied  d'un 
<<  cicomore,  sur  lequel  nous  aurions  faict  grayer  une  croix  par  le  dit  sieur 
**  Bourdon,  en  presence  des  susnomm's ;  lesquelles  placques  et  pierre 
<'  que  nous  avons  faict  enfouir  ne  seryent  que  pour  marque  de  prise  de 
<*  pocession  et  non  pour  bomes,  d'autant  que  la  dite  riyi're  St.  Francoys 
«  9ert  de  bomes  d'un  boat  aux  dites  terres  et  d'autre  bout  pour  borne 
*<  one; isle  nomm6e  I'lsle  St.  Jean  et  la  rividres  nomm'e  la  riyidre  Ste* 
^  Marye  qui  sont  au  dessus  du  Saidt  St.  Louis  en  mantatU  le  dit 
^  fieuve  St.  Lattrentf  ycdle  rivi're  St*  Francoys,  isle  St.  Jean  et 
riyi'reSte.  Marye  y  comprise  auxquelles  terres  cooc6d6es  nousjau- 
1)  "  Titres  des  seig,  "  p.  124, 137. 
'")  <<  Titres  des  seig.  '^  p.  12. 
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77.  Pax  lettres  pateutes  da  mois  d'Avtil  prtc^den^  i  la 
demande  da  sieor  Fran9oi8  Beithelot,  ^conseiller  du  Rot, 
*'  secretaire  et  commissaire  g6n6ral  de  PartiUerie,  poadies 
<^  et  salpestres  de  France,''  Sa  Majestg  avait  6rig6  en  earn* 
t6  8008  le  nom  de  St.  LaaretU  la  seignearie  de  If  de  dK>r- 
'l^ans  qae  M.  Berthelot  avait  acqoise  de  I'Evftqae  de  Que- 
bec, et  ^^  dont  one  bonne  partie,  est-il  dit,  est  d6fiich6e  et 
*^  peapl6e  de  plos  de  mille  personnes  qai  co]iqx>sent  qoatre 

^  rioos  doiiii6  (*)  la  seigneurie  de  la  Citi^re,  smvaiit  le  d^sir  du  dit 
*^  Skor  FraneojB  de  Lanxon.  Et  d'autant  que  la  dite  riTi^e  St. 
<<  Francoyi  et  iale  St«  Jean  sent  tenans  incommutables  et  qui  ne  pen* 
^  Teat  Tarier  ni  estre  chang^Si  nous  n'aTons  pas  estim6  estre  n^cea- 
M  snirQ  de  0008  y  transporter.  Et  de  tout  ce  que  dessus  le  dit  sieur 
<<  Treyet  nous  a  requis  acta  4  luj  octroy^. 

M  Faict  aa  fort  des  Troj».IUTi6re8,  le  29  Jiillet  163& 

[Sign6] 

C.  H.  DS  MojrnfAoirri 

N.  TrxviTj  avec  paraphe, 

Jsaur  Bourdon,  arec  paraphe, 

LsPosTi  arec  paraphei 

OUILLAUMS  HfiBSRTi 

P0UTSRBL9  avec  paraphe. 

La  minute  de  cet  acta  a  bih  trouv^e  dans  \%txiit  de  M.  Jean 
Qvjitt,  notaire,  d6pofl6e  dans  les  archires  du  district  de  Qtt6beC|  dont 
let  protottotaires  de  la  Cour  Sup6rieure  sont  les  gardiens. 

La  seignearie  de  la  Prairie  de  la  Magdeleine  ftisait  paftie^  de  la 
Citiire.  Elle  fut  eonc6d6e  aux  J6suites  par  Frs.^  de  LniiOtt  le  ler 
Avril  164f7.  Pai  tu  la  copie  d^in  titre  confirmatif  de  cette  ooaeaa- 
rion,  donn6  par  Pintendant  Duchesnean  4  l^occanon  du  papier4teTier 
par lai fidt en  eon86qiience  denary  duCk>n8ea  d'Etat  du Roi  da 4 
Join  16759  et  de  Pordonnance  de  cet  intendant  du  9  Furrier  ICTfi. 
(*)  Les  mota  le  nom  de  paraissent  manquer  dans  Poriginal. 
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^  grandet  paioiaies  dans  lesqaelles  il  y  a  deqa  one  Eglise 
^  enticement  ooostraite  et  deux  coinmenc6e8  qui  seront 
^  parfiutes  et  achevges  dans  le  conrant  de  la  pr^sente  an- 
^  n6e  et  la  qoatriime  dans  Pann§e  proohaine,  en  sorte  que 
^  ee  sont  qoatie  gros  boorgs  et  villages,  d^s  k  present 
^  totmlksj  outre  plusienis  fiefs  considerables  et  de  grande 
^  estendue  dans  la  dicte  Isle,  qui  reinvent  du  dit  Berthelot 

" "0) 

78.  An  no.  7S,  nons  avons  m  que  les  letties  patentee 
qui  donnaient  au  gouvemeur  et  k  Pintendant  le  poavobr  de 
faire  canjointemefU  les  concessions  de  terres,  avaient  6t6  en- 
r6giBtr6es  au  Conseil  Souveraiu  le  19  Oetobre  1676.  La 
premiere  concession  qui  eut  lieu  apr^  cet  enr6gistrement 
parait  ^tre  celle  faite  au  seigneur  de  Berthier,  dHine  Isle 
**  itant  au  boat  de  oelle  qu'on  q)pelle  Isle  au  Castor"  (S.) 

Dans  la  copia  de  ce  titra  confirmatir,  qui  est  antra  lea  maina  de  M. 
Varia,  notaire  4  Laprairie  et  agent  de  la  aeigneoria,  et  qui  m'a  ^tA 
eoiBiniiniqQ6e  par  notre  savant  arcMologne  Canadian,  l^Hon  M«  Jacqnaa 
Viger,  3  est  dit  qoe  le  dit  siear  de  Lanxon  pos86dait  one  aeigneuria 
[e«-LFd.  celle  de  la  Citidre]  **  d^nne  6tendue  de  fius  de  $oixante 
**  Heues  de  pajs  anx  m^mes  droits  que  le  Boi  avait  accord6  ce  paja 
<<  i  fat  Compagnia  de  fat  NooTeDe-Fraace,^  et  que  fat  dite  seignenna 
kok  deprjietU  riunie  au  domaine  de  Sa  UafesU. 

La  data  da  ea  titre  confirmatif  n'apparait  pu  daaa  fat  co|»e» 

NaU^ — Je  dois  ici  exprimer  i  lllon.  M*  Jacques  Viger  ma  prcH 
fondareconnaiMuice  desaerricesqa'fl  s'ast  cmpresafe  de  merea^,  arec 
cetta  obligeanca  qui  le  distingue  et  que  pai  su  appr6cier  en  ph»  d^Une 
occasion,  an  m'aidbnt  4  constater  ou  4  T6ri6er  dca  faits  importants  qui 
aa  rattaefaant  au  sajat  daa  prisentes  obserrations. 

Je  dois  ansa  exprimer  4  M*  Beaudrjr,  le  ^  grafler  des  appab/* 
■a  focomiaissaiice  de  Paide  intelligente  at  eflficace  que  j'ai  rafue  da 
W,  daoa  ka  nombreasea  rechercbes  qu'il  m'a  iailll  fidre. 

n\  u  Journal  da  CoMcil  LAgislatir,  1853-53.    Appeadice  no^  3 
1^  706* 

(2)  ^  Titrea  daa  aeigaeon^  p«  135* 


J2ile'€st  fiEMte  paar  deux  aoles  86par^,  mais  semblaUbe  dans 
leux  redaction  ;  le  premiei  est  donne  a  Quebec  le  15  Mai^ 
.1677,  et  sign^  du  gouvemeur  seul,  M.  le  comte  de  Fjroste* 
i^BbC  ;  et  le  deuxi^me  est  egalement  donne  k  Quebec  te  25' da 
mdme  mois,  et  signe  de  Pintendant  seul^  M.  DuQhesneaa, 

Conditions : 

lo.  "  A  la  charge  de  la  foy  et  hommage  que  le'dif. . . . 
"  seront  tenus  de  porter  au  Chateau  St  Louis  de  Qu6bec 
"  duqiiel  il  lelevera, — 

2o.  "  Aux  droits  et  redevances  accoutumes  et  au  desir 
"  de  la  Coutume  de  laPrevote  et  Vicomte  de  Paris  qui  sera 
"  suivie  a  cet  6gard  par  provision  et  en  attendant  qu'il  en 
"  soit  autrement  ordonn6  par  S.  M. — 

So.— Comme  aussi  qu'il  tiendra  et  fera  tenir  feu  et  lieu 
"  par  ses  tenanciers  sur  les  concessions  qu'il  leur  accordera, 
**  et  k  faute  de  ce  faire  il  rentrera  de  plein  droit  en  posses- 
**  sion  de  la  dite  terre, — 

4o. — "  Et  conservera  et  fera  conserver  les  bois  de  ches- 
"  ne  propres  pour  la  construction  des  vaisseaux, — 

5o. — ^'  Qu'il  donnera  avis  au  Roy,  ou  a  noos^  dea  nd- 
"  nes,  miniferes  et  min6raux  si  aucun  s'y  tronvent. 

6o. — "  Et  y  laissera  et  fera  laisser  les  chemins  et  passages 
"  n6cessaires, — 

7o. — *•  Le  tout  sous  le  bon  plaisir  de  S.  M.,  de  laquelle 
*^  il  sera  tenu  de  prendre  la  confirmation  des  pr6sentes  dans 


79.  Plusieurs  concessions  sont  faites  dela  mfirrie'lna- 
ni^re,  par  des  actes  s6pares,  par  le  gouvemeur  et  Pintend^t 
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dans  les  ami^s  1677  et  snivantes  jnsqu'en  1780.  (1)  Le 
^  premier  acte  parait  toajonrs  avoir  kxh  Aoank  par  le  gouver- 
neur,  except^  dans  un  seul  cas  (2) ;  encore  n'est-ce  qu'une 
promesse  de  coiic6der  ^<  en  cas  qn'il  plaise  a  S.  M.  que  les  ter- 
res  qui  sont  au-dessus  de  I'Isle  de  Montreal  soient  habita^es ;" 
la  promesse  de  Pintendant  Duchesneau  porte  la  date  dn  7 
Join  1680,  et  celle  dacomte  de  Frontenac,  du  16  Juin  1683. 
Deux  de  ces  concessions,  en  date  des  31  Oct.  et  4  Nov.  1680, 
sont  faites  chacune  par  un  seul  et  m6me  acte  (3).  Quatre 
concessions  paraissent  avoir  §t6  faites  dans  le  m6me  inter- 
valle  par  le  gouvemeur  seul  (4),  et  cinq  par  Pintendant  seul, 
(5.)  Du  moins  s'il  existe  un  second  acte  de  ces  concessions, 
fait  par  Pun  ou  Pautre  de  ces  deux  fcmtionnaires,  il  n'a  pas 
kih  imprim6  ni  indiqu^. 

80.  Des  lettres  d'amortissement  donn6es  par  le  Roi  en 
faveur  des  R6v§rends  P^res  J6suites,  le  12  Mai  1678,  enr6- 
gistr6es  k  Quebec  le  dernier  jour  d'Octobre  en  Pann6e  suivan- 
te,  (6)  portent :  "  k  condition  toutefois  qu'ils  mettront  toutes 
^^  les  dites  terrea  en  cuUure  et  en  valeur  dans  quatre  anuses 
"  suivantes  et  cons6cutives,  a  commencer  du  jour  de  la 
"  date  des  pr6sentes,  et'faute  de  quoi  declarons,   d^s  k  pr6- 

n)  Analyse  de  M.  Dunkin,  p.  35  i  40  ;  et « tttres  des  scigneuries," 
p.  44, 45,  Rkxmne  ;  p.  93,  94,  hies  Bouchard  ;  p.  7,  8,  Aug.  de 
YerdUre  ;  p.  80,  81,  St.  Frangois  du  Lac  ;  p.  76, 77,  jkes  Bizard; 
p.  25,  St,  Pierre  les  Becquets  ;  p.  402,  Ste.  Marguerite  ;  p.  372, 
Argenteuil ;  p.  74,  Aug.  du  Sault  St.  Lends  ;  p.  18,  Lie  d  la 
finirhe. 

(2)  **  Tltres  des  seig."  p.  372  Argenteuil. 

(3)  lb.  p.  74,  Aug.  du  Sault  St.  Louis  ;  p.  18,  Lie  dla  four- 
che. 

r4)  «  Titres  des  sciff."  p.  374,  Met  St.  Jean  \  u.  130,  Port-Mi ; 
p.  ^40,  St.  Denis, ;  ^  Journal  du  Cons.  L6g.  app.  No.  2,  p.  708  ;  et 
•Dcore,  analyse  de  M.  Dunkin,  p.  36  k  38. 

(5)  «  Titres  des  seig."  p.  380,  Ides  Mingan;  p.  360,  Isles  adja- 
eentes  k  celle  de  MonMal ;  p.  378,  Anticosti  ;  Analyse  de 
M.  Dunkin,  p.  36  i  38,  Matane  et  Bonsecours. 

(6)  Ed.  et  Ord.  in  8o.  t.  1,  p.  102. 
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**  sent  comme  potup  lore,  les  dites  concessions  et  les  pi^sen- 
"  tes  nulles  et  de  nulle  force  et  vertu." 

81.  Un  nouvel  arr^t  de  retranchemegd  des  terres  mm- 
/  d6fidch6es  est  rendu  par  le  Roi  en  son  conseil  d'etat,  le  9 
p/  Mai  1679,  et  enr6gistr6  a  Quebec  le  dernier  jour  d'Octolne 
suivant.  (1)  Apr^s  avoir  relat6  la  teneur  de  celui  da  4  Juin 
1676,  (ci-devant  no.  70),  et  avoir  6nonc6  que  I'intendant 
Duchesneau,  en  conformity  de  cet  arr^t,  avait  fait  une  di- 
ckaraiian  (ou  papier-tender)  ^^  contenant  l'6tendue  de  chaciii- 
'^  ne  concession  et  le  nombre  d'arpents  qui  en  est  d6- 
<^  friche  et  habit6,  par  laquelle  il  paroit  que  ces  concessions 
^^  sont  d'une  si  grande  6tendue  que  la  plus  grande  partie 
^^  est  demeur^e  inutile  aux  propri6taires,  faute  d'hommes 
"  et  de  bestiaux  pour  les  dSfiricher  et  mettre  en  valeuiry*^  le 
nouvel  arrfit  procfede  ainsi :  "  Sa  Majest6,  consid6rant  que 
"  les  terres  qui  restent  k  conc§der  dans  le  dit  pays  sont  les 
**  moins  commodes  et  plus  difficiles  k  cultiver  pour  leur  si- 
"  tuation  et  §loignement  des  riviferes  navigables,  en  SOTte 
"  que  ceux  de  nos  sujets  qui  passent  au  dit  pays  perdent 
•*  la  pens6e  d'y  demeurer  et  s'y  §tablir  par  cette  seule  rai- 

[  "  son,  ce  qui  est  trfes  pr6judiciable  au  bien  et  k  Paugmeur 
^^  tation  de  cette  colonic ;  a  quoi  6tant  n6cessaire  de  poojr- 
^^  voir,  S.'  M.  6tant  en  son  conseil  a  ordonn6  et  ordonne  que 
"  Parrfit  rendu  en  icelui  le  4e  Juin  1675,  sera  ex6cut6  se- 
*^  Ion  sa  forme  et  teneur,  et  en  cons§quence  declare  le  quait 

'  ^^  des  terres  conc6d6es  avant  Pann6e  1665,  qui  ne  soni  pa$ 
(^  encore  dSfricJUes  et  cuUiv4eSj  dis  d  present j  retranch6  aux 

'         *'  propri6taires  et  possesseurs  d'icelles. 

"  Ordonne  de  plus  S.  M.  qu'^  Pavenir  il  sera  pris  cha- 
"  cune  ann6e,  k  commencer  Pannfee  prochaine  1680,  la  20e# 
^^  partie  des  dites  concessions  qui  ne  9e  trauverant  d^firickS^Bj 
"  pour  6tre  distribute  aux  sujets  de  S,  M.  habitans  du  dit 
^^  pays,  qui  sont  en  ^tat  de  les  cultiver^  ou  aux  Francois  qui 
"  passeront  au  dit  pays  pour  s'y  habituer. 

(1)  Ed.  et  Ord.  So.  t.  1,  p.  233. 
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^^  E^)<Hiit  S.  M«  au  sieur  Comte  de  Frontenac et 

^^  aa  dit  sieur  Dacbesoeau,  de  tenir  la  main  a  Pex6cution 
^^  da  pr69ent  arrSt,  et  de  pioc6der  a  la  distribution  et  nou- 
^^  Telle  concession  des  dites  terres,  suivant  le  pouvoir  k  eux 
**  dQnn6  par  lettres-patentes  du  20e.  Mai  1676  "  (ci-dessus 
na  73).  Puis  vient  un  mandemefid  du  Roi,  de  m6me  date, 
cof^orme  k  Parrot.  (11). 

83.  Ce  nouvel  arr6t  de  retranchement  comme  les  pr6c6- 
dents,  ne  fait  aucune  distinction  entre  les  concession- 
naires  ni  entre  leurs  titres  ;  U  s'applique  a  tous  ceux  dont 
les  concessions  sent  ant^rieures  a  Pann^e  1665.  Mais,  au 
lieu  de  la  moiti6  qui,  aux  termes  des  deux  arrets  du  4  Juin 
1672  et  du  4  Juin  1676,  devait  ^tre  retranch^ej  le  nouvel 
anfit  n'ordonne  le  retranchement  imm6diat  que  du  quart,  et  du 
cinquidme  pour  chaque  ann^e  subs6quente.  Dans  sa  discr6- 
tkffi,  le  Roi  regarde  cette  mesure  comme  devant  suffire  pour 

(11).  II  parait  que  c'est  en  cette  mdme  aon^e  1679  que  fut 
donii6e  la  premiere  commission  d'intendant  de  justice,  police  et  finances 
des  isles  fran^aises  de  i'Am6rique.  £Ue  est  dat6e  du  ler  Ayril,  et  nomme 
M.  Patoulet  qui  a  le  pouvoir  de  ^  distribuer  par  provision,  les  terres 
'<  aux  I^bitans  des  isles,  et  k  ceux  qui  j  passeront,  bien  intentionn6sy 
^  dispos6s  a  les  cultiver  et  faire  valoir  pour  s'j  habituer,  jusqu'i  ce  qu'ils 
^  se  soient  pourrus  par  devant  nous,  pour  en  demander  la  confirmation." 
(Moreau  de  St.  M^ry ;  Loix  et  constitutions  des  colonies  fran^aises 
de  I'Am^rique  sous  le  vent ;  t.  1.  p.  318.) 

Un  arr^t  du  conseil  d'Etat  du  Roi,  rendu  pour  les  dites  Isles  le  11 
Job  1680,  (semblable  aux  arrets  des  4>  Juin  1672  et  1675  pour  le  Ca- 
nada) ordonne  le  retranchement  de  <<  la  moiti6  des  terres  qui  auraient 
M  6t6  coiic6d6e8  auparavant  les  dix  dernii^res  ann6es,  et  qui  ne  se  trou- 
**  veroat  d^frich^es  et  culdv6es  en  Cannes  propres  pour  les  sucres,  et 
**  autres  marchandises  servant  pour  le  commerce  des  dites  Isles."  Les 
concessions  doivent  ^tre  donn6es  par  le  gouvemeur  et  Pintendant. 
Get  arrdt  est  suivi  de  lettres-patentes  en  date  du  m6me  jour^  et  sem- 
blables  4  cellea  du  20  Mai  1676  pour  le  Canada.  (Moreau  de  St. 
Miry  1 1. 1.  p.  335.) 


92  b 

porter  les  seigneurs  k  remplir  les  obligations  de  leurs  conces- 
sions, et  poor  r6aliser  ses  vues  de  colonisation.  L'arr6t  oiv 
donne  en  m6me  terns  de  dUMbuer,  c-A-d.  de  conc4der  les 
terres  de  nouveau,  mais  il  ne  r6p6te  pas  en  termes  expr^s, 
cbmme  Pavaient  fait  les  arrSls  jMr6c6dents,  Pobligation,  pour 
les  nouveaux  concessionnaires,  de  dtfricher  leurs  terres  dans 
un  terns  donn6  ;  cependant,  en  ordonnant  que  Parrdt  du  4 
Juin  1675  soit  ex6cut6  selon  sa  forme  et  teneur,  il  doit  ^tre 
cens6  ordonner  que  ces  nouveaux  concessionnaires  "  les  d6- 
"  fcicheront  entiferement  dans  les  quatre  premieres  ann6es 
**  suivantes  et  cons6cutives,"  d'autant  plus  qu'il  6tablit  pour 
r^gle  que  les  concessions  devront  ^tre  faites  k  ceux  ^^  qui  sont 
e|j  6tat  de  les  cultiver." 

83.  Par  un  arr6t  rendu  en  son  Conseil  d'Etat,  le  £9 
Mai  1680,  [1]  dans  lequel  on  relate  la  teneur  des  lettres- 
patentes  du  20  Mai  1676  [voir  ci-dessus,  no.  73]  donnant 
au  gouvemeur  et  k  Pintendant  le  pouvoir  de  faire  conjoirUe- 
ment  les  concessions  de  terres,  le  Roi  confirme  les  conces- 
sions qu'ils  ont  faites  depuis  le  12  Oct.  1676  jusqu'au  5 
Sept.  inclusivement  :  "  a  la  charge  de  d§fricher  et  mettre 
"  les  terres  k  eux  conc6d6es  en  valeur  dans  six  annees,  k 
^^  compter  du  jour  des  dites  concessions,  A  peine  de  nuUU4 
^^  d^iceUeSy  et  aussi  a  la  charge  de  payer  les  redevances  dont 
"  elles  seront  exp6di6es  ;"  ainsi  s'exprime  Parrfit,  qui  est 
accompagn6  d'un  mandement  du  Roi  cof^ormey  en  date  du 
m6me  jour. 

84.  Dans  le  journal  du  Conseil  L6gislatif  1852-53, 
appendice  no.  2,  p.  710,  sont  ins6r6es  sans  date  (2)  des 
lettres-patentes  du  Roy  6rigeant  la  seigneurie  de  Portneuf 
en  Baronniey  en  faveur  de  Ren6  Robineau,  sieur  de  B^can- 
court.     Conditions: 

(1)  Ed.  et  Ord.  in  8,  t.  1.  p.  240. 

(2)  Dans  son  analyse,  p.  41,  M«  Dunkin  place  la  date  de  ces  lettres- 
patentes  entre  Mars  1681  et  le  27  Arril  1683. 
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lo.  ^^  Relevant  da  noas  k  caase  de  notre  Couronne  k 
^^  one  seule  foy  et  hocnmage,  adveu  et  d6iiombrement  reqiu» 
^'  par  le^  toys  de  notre  royawrne  et  couJtume%  du  dit  paySy  nxx 
^^  dit  titre,  nom  et  dignit6  de  baronnie, 

2o.  '^  Sans  n^anmoins  que  les  dits  vassaux  soient  tenus 
"  k  cause  du  eontenu  des  dites  pr6sentes  a  autres  plus 
"  grands  droits  ny  devoirs  que  ceux  qu'ils  doivent  k  pr6sent," 

85.  Dans  les  ann6es  1682^  1683  et  1684  (1)  plusieurs 
concessions  sont  faites  par  le  nouveau  gouvemeur,  M.  de  la 
Barre,  et  le  nouvel  intendant,  M.  de  Meulle.  Outre  plusieurs 
ctmditions  qui  sont  ins6r6es  dans  des  concessions  pr6c6den- 
tes,  celles  qu'il  pent  6tre  ^-propos  de  remaiquer  dnx^  quek 
ques-unes  de  ces  nouvelles  concessions,  sont  les  suivantes : 

lo.  Seig.  Bonhomme  ou  Bdavr^  24  Nov.  1682  : 

IX.  "  Et  ce  k  condition  qu'il  /era  dSfricher  et  hdbiter 
la  dite  terre^  et  la  garmr  de  bdtimens  et  bestiaux^  dans  2  ana 
d  compter  du  jour  et  date  d^iceUeSy  sinon  la  pr^sente  conce$- 
9%on  sera  nuUe  et  de  nut  effef*^ 

Cette  condition  est  souvent  r6p§t6e,  soit  en  donnant  le 
mfime  d§lai  ou  un  d61ai  plus  ou  moins  grand,  pour  Pex6cuter. 

2o.  Seig.  Des  EboulemenSj  let  Avril  1683  : 

IV.  "  Et  conservera  et  fera  conserver  les  bois  de  chesnes 
"  qui  se  trouveront  propres  pour  la  construction  des  vaiis- 
*<  seaux,  ^nsenMe  les  bois  de  pins  rouges  propres  pomr  la 
^^  goudronneriey  dans  I'estendue  des  dits  lieux." 

3o.  Riviire  du  Loup,  en  haut,  20  Avril  1683  : 

Cette  seigneurie  avait  d^jk  6t6  conc6d6e  par  I'intendant 
Talon,  le  3  Nov.    1672,  k  M.  de  Mannereuil  qui  avait  6t6  le 

(1)  Anal^rse  de  M.  PuoJda,  p.  40  4  45,  oii  les  renfoia  aux  <<  Titres 
des  seigQeuries"  sont  indiqu6s. 
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iecr^taiie  da  oomte  de  Fnmtenac.  Dans  le  title  de  cette 
Boarelle  ooncessioii,  le  goavemeni  et  Pintendaat  s'expriment 
ainsi: 

"  ayant  par  notre  Ordonnance  du  12  Mars  demier  et 
^^  pour  les  causes  j  contenues,  d6clai6  le  sienr  de  Manne- 
^^  letdl  deacheu  du  titie  de  concession  de  la  riviere  du  Loup, 

^^ et  riuny  au  domaine  de  S.  M.  la  dite  concession 

'^  pour  en  disposer  par  nous  sous  son  bon  plaisir  comme 

^^  nous  le  jugerions  k  propos et  aprds  nous  6tre  fait 

^  iepr6senter  notre  susdite  ordonnance  du  dit  jour  ISe 
^  Mars,  rendue  en  consequence  des  arrite  du  Canseil  du 
<«  Roy  du  4e  Juin  1672  et  de  Mai  1679  au  mjet  du  rehxtn- 
^  fAement  des  canceeeions.^^  Puis  on  lit  &  la  fin  du  title  de 
cette  nouvelle  concession  :  ^^  enjoigncms  aux  habitaas  qui  se 
^'  sont  habitu6s  sur  la  dite  terre  sans  titre  ni  pennission,  de 
♦*  reconnoitre  le  sieur  Le  Chasseur  (nouveau  concession- 
^^  nairp)  pour  seigneur  de  la  dite  terre  et  de  lui  payer  dores- 
(<  noYuxLt  les  redevancee  accautum^es.^^ 

4o.—l8le  Madame^  27  Avril  168S : 

M6me  mention,  (et  dans  les  mgmes  termes  que  la  pr6- 
c^dente),  de  dich4ance^  par  ordonnance  de  m6me  date,  dhme 
preiTii^  concession  de  cette  seigneurie  faite  par  Pintendant 
Talon,  en  Pann6e  1672,  k  feu  Remain  Bequet. 

^^-^Augmentation  de  NeuviUe  ou  PainU  amx  Tremr 
Ues ;  27  avril  1683  :  ^^  pour  en  jouir  par  luy,  ses  how  el 
^^  ayaas-oaose,  aux  m6mes  droits  de  fief  et  justice  qu'il 
^^  tient  son  dit  fief  (de  Neuville),  le  tout  ne  composant  qu'una 
^^  mSme  seigneurie  et  justice,  et  aux  charges,  clauses  et 
"  conditions  qu'il  est  tenu  envers  le  Roy  pour  le  dit  fief  de 
"  Neuville,''  lequel  avait  6t6  conc6d6  le  15  d6cembre  1653 
par  M.  de  Lauzon,  gouvemeur,  k  Jean  Bourdon,  sons  le 
regime  de  la  coutume  du  Vexin-firan^s,  (1). 

Ifc  !■■    *  .  »■  I Ill        II     liH ■  I    >    ■■ 

(1)  Titr^  4ee  seig.  p.  390, 
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to.  Limfnaiire\Wyome\  168S : 

M6me  mention,  (et  dans  les  mdmes  termes  que  la  noa- 
▼elle  oonoeseion  de  la  Rifnire  du  Loup)  de  d^cMance  et  de 
riuman  on  damaine^  par  oidonnance  du  26  mai  pr6o6dent, 
dHine  premiere  concession  faite  de  cette  seignenrie  par  Pin- 
tendant  Talon  le  29  oct  1672. 

7a— Zrfe  Verte  ;  27  Avril  1684  : 

C^est  nne  nouvelle  concession,  dans  le  titre  de  laqnelle 
en  Ik :  ^^  et  qaoiqu'il  paroisse  que  les  dites  deux  lieues 
**  ayent  6t6  ci-devant  conc6d6es  k  divers  particuliers  il  y  a 
^^  plus  de  trente  ann^es,  lesquels  n'ont  depuis  ce  terns  piis 
'^  aucune  possession,  ni  fait  ducuns  travaux  ni  fait  aucuns 
^^  d6firichements  sur  iceux,  n'ayant  par  ce  moyen  acquis 
^'  aucune  prqpri6t6  des  dits  fonds,  et  cette  mani^re  §tant 
^^  oontraire  aux  intentions  de  S.  M.,  comme  il  paroit  par  les 
^^  anr6ts  de  son  conseil  du  4e.  Juin  1672  et  9  Mai  1679,  au 
**  sujet  des  retranchemenls  des  concessions,  en  tant  que  be- 
<<  soin  est  ou  serait,  nous  avons  r^ni  le  tout  au  domaine  du 
**  Roy,  et,  en  consequence  de  la  dite  r^unioii,  d^abondant, 
**  doiin6,  accord6  et  conc6d6,  donnons  etc.  etc.  " 

8o.—Freuneu$e  dans  PAcadie ;  20  Sept  1684  i 

GmdiHanB  :-*^2o.  ^^  aux  droits  et  redevancesoidinaifes 
Mdvunt  la  Coutume  de  la  P.  et  V.  de  Pails,  aoua  laquette  ce 
pay  99  r&gU ; 

6a-^^^  Qu'il  nesonffirira  les  dites  rivieres  de  St  Jean  et 
du  RamoQctou,  6tie  embarrass6es  afin  que  la  navigation  f 
scat  libre.  ^ 

Toutee  ces  concessions  sont  faites  chaeune  par  un  seul 
et  mdme  acte,  signft  du  gouvemeur  et  de  llntendant ;  et, 
comme  cm  le  voit,  quelques-unes  d'elles  constatent  des  di- 
ehiancei  et  des  r^uniona  au  domaine  en  confarmit6  des 
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arrets  de  retrancbement.     Ces  an^ts  out  done  ^xk  mis  en 

force.(ll) 

86.  Par  arrfet  du  conseU  d'Etat  du  15  avril  1684  (1) 
dans  lequel  est  relat6e  la  teneur  des  lettres-patentes  du  20 
mai  1676,  le  Roi  confirme  les  concessions  faites  par  MM.  de 
la  Barre  et  De  MeuDes  depuis  le  5  Janvier  1682  jusqu'au  17 
sept.  1683  inclusivement,  et  ordonne  que  les  concessionnai- 
res  "  en  jouiront,  leurs  hoirs  et  ayans  cause,  en  la  forme  et 
"  mani^re  portees  par  les  actes  de  concession,  sans  pouvoir 
"  fitre  troubles  en  la  possession  et  jouissance  pour  quelque 
**  cause  et  occasion  que  ce  soit,  k  la  chaige  de  d6fricher  et 
"  mettre  les  terres  i  eux  conc6d§es  en  valeur  dans  six 
"  ann&es,  i  compter  du  jour  des  dites  concessions,  k  peine 
"  de  nullit6  dUcelles,  et  aussi  k  la  charge  de  payer  les 
"  redevances  dont  elles  seront  chargfies." 

Cet  arrfet  est  suivi  d'un  mandement  du  Roi,  ordonnant 

(11.)  Moreau  de  St.  M617  ;  t.  1.  p.  392. 

Arr^t  de  retranchement  pour  les  Isles  fran9aisesy  du  12  Oct.  1683, 
enr6gistr6  k  la  Martinique  le  2  Mai  1684 :  par  lequel  le  Roi  **  ordonne 
<<  que  la  partie  des  terres  qui  auront  6t6  conc6d6es  et  cultiv^es  aux 
*^  dites  isles  fran^aises  de  FAm^rique,  demeurera  incontestablement  i 
*  celui  des  habitans  qui  aura  fait  le  d^frichement,  sans  avoir  egard  anx 
**  plus  anciennes  ou  plus  nouvelles  concessions,  k  moins  que  le  propri6- 
*'<  taire  de  la  plus  ancienne  n'ait  avant  la  fin  da  premier  mois  de  Fou- 
^  verture  ou  travail,  fait  sommation  au  propri^taire  de  la  plus  (i9wienne 
^  (nouvelle)  concession  d'en  cesser  le  defirichement,  jusqu^i  ce  qu'il  en 
**  ait  6t6  autrement  ordonn^  ;  Veut  S.  M.  que  toutes  les  terres.  qui 
<<  auront  6t6  conc^d^es  avant  les  trois  demidres  ann6es,  et  qui  ne  seront 
^  pas  cultir^es  et  d6frich6es,soient  r^unies  k  son  domaine ;  et  k  P6gard 
^  de  celles  qui  sont  seulement  d^fricb^es  en  partie,  et  qui  par  la  trop 
^  grande  ^tendue  du  reste  de  leurs  concessions,  ne  peuvent  dtre  culti- 
<<  vdes  par  les  propri6taires,  S.  M.  ordonne  que  la  moiti^  de  la  dite 
<<  ^tendue,  qui  sera  rest6e  inculte,  sera  retansb^e  par  la  partie  la  plus 
'<  61oign6e  du  defirichement  et  r6unie  k  son  domaine,  pour  ^tre  par  pro- 
**  vision  de  noufeau  distributes  aux  particaliers  qni  se  pr^senteront  pour 
(1)  Ed.  et  Ord.  in  80  t.  L,  p.  251. 
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mm  ex6eation.  11  ccmfinxie  de  nouvelles  concessions  de 
tenes  qui  avaient  ^t6  rHmies  dk  son  domaine  soit  par  ordon^^ 
nance  pr^alable,  soit  par  ie  tttre  m6me  de  la  nouvelle  con- 
ceission.  Ainsi  qte  cede  reunion  soit  faite  d'line  mani^re 
on  d'nne  autre^  Si  M.  loi  donne  sa  sanction^  car  eile  aecom^ 
plit  Pobjet  de  sa  legislation  sur  cette  mati^re. 

87.  La  concession  de  Paugmentation  de  la  seigneurie 
de  Lotbinifere,  faite  par  MM.  de  la  Barre  et  de  MeuUes  le 
ler  avril  1685(1)  porte,  entre  autres  conditions,  celle-ci  : 
"  y  laissera  et  fera  laisser,  mettre  et  tenir  en  Son  estcUj  les  che- 
^^  mins  et  passages  necessaires,  sinon  la  dUe  concession  sera 
*'  nuUe  et  de  nul  effete 

88.  Le  4  juin  1686,  le  Roi  en  son  conseil  d'Etat  rend 
un  arrfit  au  sujet  des  mouUns.  C'est  Parrfit  sur  lequel  les 
seigneurs  se  fondent  principalement  pour  pretendre  que  la 
banalit6  de  moulin  en  ce  pays  est  devenue  une  banality 
legale,  c'est-i-dire  existant  indfipendamment  de  toute  con- 
vention. .  J'en  parlerai  dans  un  autre  endroit. 

*^  les  d6frictier  et  les  cultiver  ;  k  Tegard  de  celles  sur  lesquelles  il  n^au- 
'^  rait  ^t6  fait  aucun  d^frichemeDt  une  ann^e  apr^s  la  date  de  la  dite  coq- 
^  cession,  veut  S.  M.  qu'elles  soient  donates  k  d^autres  habitans  par 
*<  les  sieurs  comte  de  Bl^nac,  gouv.  et  Lieut.-G6D.>  et  Begon,  inten- 
^  dant  de  la  justice,  police  et  fioances  anx  dites  Isles  conjoiDtement,  a 
^  condition  toatefois  que  les  coneessioiis  qui  auront  ^t6  de  nouveau  ac- 
^  eordies,  setont  par  les  nouveaux  babitans  d^irich^es  et  mises  entidre- 
<<  meut  eu  valeur  da\)s  len  six  anuses  suivantes  et  cons^cutives,  autre- 
^  ment  et  faute  de  ce  faire,  et  le  dit  terns  pass^,  ce  qui  en  restera  de 
**  iiOD-d6frich6,  sera  r^uni  k  son  domaine  ;  ordonne  en  outre  S.  M.  que 
^  les  ordonnances  qui  seront  faites  par  le  sieur  Begon,  au  sujet  de 
'<  la  reuaion  des  terres,  soient  ex^cut^es  selon  leur  forme  et  teneur,  sou-^ 
^  verainement  et  en  dernier  ressort,  S.  M.  lui  attribuant  pour  cet  efTet^ 
*'  toute  cour,  jurisdiction  et  connaissance.''^ 

(1)  «  Titres  des  Sei^ :  '•  p.  301^. 
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89.  De  1686  k  1689  inelosiveiiient  (1),  plntMirtOQii- 
cessions  sont  faites  par  les  noaveanx  goirreiiieiir  et  iatan- 
dant,  MM.  Denonville  et  de  Champigiiy.  On  letroave,  soit 
dans  les  nnes,  soit  dans  les  antres,  tontes  les  stipulations  des 
concessions  ant6rieiures ;  je  ne  transcrirai  ici  que  ce  qae  Poo 
pent  remarquer  de  particolier  dans  ces  nouwUes  concessions, 

lo.— hie  aux  Caudres  ;  29  octobre  1687,  "  et  quMls  ne 
^^  seiont  babita6z  par  aucnns  autres  que  par  des  personnes  da 
"  dit  Sfiminaire.*'    (S6m.  de  Qa^bec].  [U] 

So. — Ance  et  riviire  Cap  Chat ;  concession  en  censive 
faite  le  12  mars  1688. 

I. — A  la  charge  d'y  tenir  feu  et  lieu. 

(1)  Analyse  de  M.  Duokiiii  p.  46  k  54,  o^  Pon  troure  lei  renrois 
ata  ^68  de  concession.  Tootes  ces  concessions  sont  donn^es  ehiciitte 
par  on  seal  et  mtoe  aete,  sigD6  dn  govreraev  et  de  rktendant. 

[11]  Morean  de  St.  M617  \  1. 1.  p.  453. 

Par  lettres-patentes  da  mois  de  Man  1687,  le  Boi  confirmenne  eon^ 
cession  faite  k  St.  Domingne,  le  16  D6c.  1684|  par  l^itendant  Begon 
au  gouyemeur  M.  de  Cossj,^  ilacbarge  qn^il  ne  pomra  rendrtni 
<<  idi6ner  les  bois  debout  qui  se  tromreront  sur  la  dite  ptacSi  quTaprds 
<<  qu'fl  en  aura  d6fncb6  les  deox  tiers,  confonn6ment  an  dit  acte  de 
«  concession." 

lb.  p.  4§9,  anrAt  do  Conieil  d'Etat  da  Roi,  da  32  AoAt  1687 1 
qoi  donne  au gouyemeor  et  iPinteodant  des  Isks,  le  poayoir  de  ^  re* 
^  trancher  partie  des  concessions  qoi  soot  d'one  trop  gnnde  ^teBdne, 
«  et  que  les  propri^taires  ne  peuyent  mettre  en  yalear  en  pen  de  terns ; 
«  conc6der  k  d'autres  lea  parties  qu'ils  aoront  retranch6e8  ;  fixer  aox 
«  008  et  aux  autres  le  temps  n6cessaire,  poor  les  d6fncber,  et  redouier 
^  i  d'autres  ceOea  qui  n'auront  pas  h\b  d6frich6e8  dans  k  temps  prea^ 
^  crit,  yoakmt  que  dans  les  concessions  tant  par  retrancbement  des  an- 
«  ciennes,  que  faute  de  d^firichement,  ib  oUigent  ceux  auxqada  ils  feront 
<<  ces  concessions  k  planter  une  quantity  de  mAriers,  k  proportion  de 
^  r^tendue  des  terres  qui  leur  seront  conc6d6e8,  et  k  les  cultiyer  jua- 
^  qu'i  ce  qu'ila  soient  en  6tat  de  seryir  i  hnoorritare  desyersisoie*" 
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IL-«>^  £t  dd  2  flolfl  da  cens  qn'il  payera  par  chaque 
^  aii]i6e  i  Quebec  an  domaine  de  S.  M.  en  ce  pays, — 

III. — ^^  Qu'U  conservera  et  fera  conserver  les  bois  de 
'^  ohesnes  qtii  ponnont  se  trouver  dans  la  dite  estendue, — 

rV. — ^^  Qu'il  donnera  incessamment  avis  au  Roy,  des 
"  mines,  minifies  ou  min^raxix  s'y  aacuns  s'y  trouvent, — 


(( 


y. — *^  Et  qu^il  laissera  les  chemins  et  passages  n^ces- 
saires. — 


u 


^  a 


VL— ^^  le  tout  sons  le  bon  plaisir  de  S.  M.  et  conform^' 
ment  d  ses  ordanmancea  et  r^glements^  de  laqnelle  il  sera 
^^  tenu  de  piendie  la  ponfinnation  des  pr6sentes  dans  un 
««  an  dujowd'icelles,  *' — 

3o.— ''  Rimauski ;  24  Aviil  1688  : 

V. — ^^  Conservera  le  dit et  fera  conserver  les  bois 

^^  de  chesnes  qui  se  trouveront  propres  pour  la  construction 
**  des  vaisseaux  sur  la  terre  qu^U  se  sera  riserv^e  pour  son 
"  principal  manoir.  '* 

4o.^Lamraie  ;  27  Avril  1688  : 

Quelques-uns  des  h6ritiers  de  Charles  S6vestre  expo- 
saient  dans  leur  requite  qu'il  y  avait  plus  de  trente  ans  que 
cette  seigneurie  lui  avait  6t6  conc6d6e,  et  plus  de  26  qu'elle 
leur  itait  £chue  ;  qu^elle  £tait  toujours  rest6e  inhabU^e  et 
indivise  entre  les  coh6ritiers,  n'ayant  pujusqu'alors  envenir 
au  partage,  ^  i  cause  du  nombre  de  eo-partageans  dcmt  la 
'^  demeuie  est  esloign^  les  uns  des  autres  et  que  quelqu*uns 
^^  4^tux  n^en  Uennent  compter  que  S.  M.  n'accordoit  de  pa- 
^^  leiUes  ccmoessions  que  pour  les  faire  habttuer^  etdeffricher 
4/t  cuUwer  ;  "  qu'en  outre  ils  avaient  appris  ^^  que  la  con- 
cession qui  avoit  6x6  exp6di6e  des  ditz  lieux  avoit  est6 
bmsl^e  l'est6  dernier  dans  Pincendye  de  la  maison  du 
akur  de  Villeray. ''    Puis  ils  demandaient  la  riunion  au 
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domaine  "  an  d68ir  des  arrests  du  conseild'estat  de  S.  M.," 
et  une  coijicession  nouvelle  a  leur  profit ;  ce  qui  est  fait  par 
le  titre  dont  il  s'agit. 

5o. — Riviire  de  la  Magddeine  ;  28  mars  1689 :  C'est 
une  nouvelle  concession  de  cette  seigneurie  au  sr.  Denis 
Riverin,  et  dans  le  tltre  de  laquelle  on  lit  ce  qui  suit : 
"  Ayant  fait  entendre  a  Charlotte  La  Combe,  vefve  d'An- 
"  toiae  Cadde,  demeurante  a  Quebec,  que  nous  desirions,* 
"  conform4ment  aux  intentions  du  Roy,  qu'elle  fit  valoir  et 
"  habiter  la  rivifere  de  la  Magdeleine....  le  tout  accorde  et 

"  conc§d6  au  dit  deffunt    Cadde suivant  les  tttres  de 

"  concession  des  30  et  31  may  1679,  sans  avoir  conmienc6 
"  de  faire  aucun  establissement  dans  la  dite  riviere  ny  sur 
"  le  dit  terrain  concedde,  pourquoy  nous  luy  auriona  tesmoi- 
*'  gn6  que  suivant  les  ordres  et  pouvoirs  que  nous  avions  de 
"  S.  M.,  nous  alliens  r4unir  la  dite  rivifere  et  terres  concfe- 
"  d6es  au  dit  Cadd6,  au  domaine  de  S.  M.,  pour  Paccorder 
"  a  une  autre  personne  qui  voudrait  y  faire  quelques  establis- 
"  semens  pour  le  bien  et  augmentation  de  la  colonic,  sur 
"  quoy  la  dite  vefve  nous  ayant  d6clar6  Pimpuissance  oh 
"  elle  estait  de  se  servir  de  la  dite  concession  et  dy  faire 
"  quelque  establissement,  elle  aurait  par  acte  de  ce  jour- 
**  d'huy,  renc«ic6  a  la  possession  d'icelle,  et  en  consequence 
"  nous  Pavons  riv/ny  et  r4unis$ons  au  domaine  de  S.  M., 
"  sans  que  la  dite  Cadde  ny  Mritiers  de  son  mary  y  puissent 
"  jamais  pr6tendre  aucune  chose  de  mesme  tjue  si  le  tout 
"  n'avait  pas  este  conc6d6...." 

6o. — Dans  Lauzon  ;  14  octobre  1689  :  Concession  par 
le  gouvemeur  et  Pintendant  aux  P^res  J6suites  de  J  de  lieue 
de  front  dans  la  seigneurie  de  Lauzon,  pour  y  6tEblir  une 
mission  de  Sauvages  de  la  nation  des  Abenaquis.  II  y  est 
dit :  "  et  bien  que  nous  eussions  pu  dowMrde  noatreautoriti 
"  le  susdit  4  de  lieue,  n'y  ayant  eu  aucun  travail  de  fait  sur 
**  la^dite  concession,  n^anmoins  pour  gratifier  ou  d6donmia- 
*'  ger  en  quelque  fa^on  le  seigneujr  propri6taire  de  la  dit^ 
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^  coete  de  Lanzon  du  retranchement  que  nons  ltd  faison? 

"  de  la  dite  seigneurie,  nous  luy  avons  accord^....  J  de  lieu^ 

"  de  front  de  terre  non  concfedfee....  et  annexons  le  dit  J  de 

**  lieue  k  la  dite  seigneurie....  le  tout  aux  laesmes  peines  et 

"  prerogatives  qu'il  possfede  la  dite  seigneurie...." 

90.  Dans  les  ann^es  1688  et  1689  (1),  le  Roi  confirme 
plusieurs  concessions  par  des  brevets  pa^culiers.  On 
remaique  que,  dans  quelques-uns  de  ces  brevets,  tel  que 
celui  du  ler  Janvier  1688  pour  la  seigneurie  des  IVois- 
Pistoles,  il  est  dit:  "  aux  droits  et  redevances  accoutninf§s 
suivant  la  eoutume  de  Paris,"  tandis  que  le  tttre  de  conces- 
sion portait  :  "  atix  droits  et  redevances  accoutum6s  suivant 
"  la  eoutume  de  la  P.  et  V.  de  Paris,  qui  sera  suivie  d  cet 
^^  igard  par  provision  en  attendant  qu^U  en  soit  ordanni  par 
«  8.  m:' 

91.  Le  14  juillet  1690  (2),  les  concessions  faites  par 
MM.  Denonville  et  Champigny  depuis  le  15  nov.  1688  jus- 
qu'au  15  octobre  1689,  sont  confirmees  par  arr6t  du  Roi  en 
son  conseil,  semblable.aux  arrets  de  confirmation  d6j4  cit^s^ 
et  par  consequent  contenant  la  clause  de  difricher  et  mettre 
en  valeur  dans  six  ann6es. 

92.  De  1690  £i  1699,(3)  legouvemeuretPintendant,MM. 
de  Frontenac  et  Champigny  font  un  tr^s  grand  nombre  de  , 
concessions,  et  le  Roi  donne  plusieurs  brevets  de  ratifica- 
tion. Voici  ce  qu'on  peut  remarquer  de  particulier  dansoes 
concessions,  comme  pouvant  les  distinguer  des  autres  dont, 
au  surplus,  elles  reproduisent  plus  ou  moins  les  stipulations.., 

lo. — Miramichy;  18  avril  1690: 

On  lit  dans  ce  tltre  donn6  par  Pintendant  de  Champigny, 

(1)  Analyse  de  M.  Dunkin,  p.  49  et  53, 

(2)  Ed.  ct  Ord.  in  8o,  t.  1,  p.  262. 

(3)  Analyse  de  M.  Dunkin,  p.  55  i  76,  contenant  les  renvois  au  * 
titres  dfr  eea  coneesiions  tt  am  bre?  ets  de  ratificatidn# 
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^  ooiiuiii0iaiied£piit6  ponr  Pex6ciitioiidei^aiiei^dii  oonaeil 
doRo]r,dul7ayiill687:'' 

^^  Yen  le  dit  anest  et  la  commissicm  obtenns  mr  iceluy 

^*  le  mime  jour....  par  lesquels  il  nous  est  <Hd(Hm6  de  i6gler 

^^  et  limiter  an  sienr  Nicolas  Denis  one  estendoe  de  teiie 

*^  snr  le  pied  des  plus  considerables  coooessioiis  ecooid^s 

^^  en  ce  pays,  vox  conditions  y  porties,  noos  oflnfomifaiBnt 

'^  an  dit  anest...  aTons  r6gl6  etr6glons  fat  concessioa  dn  dit 

^  Niedas  Denis  k  15  lieaes  de  front  snr  15  lieues  de  pro£an* 

^  denr..«.  k  ccmdition  qn'il  en  Jera  le  diJHdkemmd^  savofr : 

^  le  tiers  dans  S  ann^es^^d  commencer  de  ce  jonr,  et  le  les- 

.      <<  tsnt  dans  les  3  ann6es  suiTsntes,  4  faute  de  quoy  et  le  dit 

\  <*  tempe  pass6,  il  en  demeurera  deschUj  et  la  dite  estendue 

'^^  r^imieaadomainedeS.  M.,  poor  en  disposer  Ik  Bavoknt^; 

^  faisons  deffenses  au  dit  Denis....  de  faire  aucun  troobleny 

^^  empeschement  k  ceux  qui  y  sent,  et  qui  y  seront  establis^ 

^<  sous  quelque  pr6texte  que  ce  puisse  estre...  le  tout  confor- 

^  m6ment  au  dit  arrest  du  conseil  du  Roy.'' 

2a— iSCe.  MargwritB  ;  27  juillet  1691 : 

On  lit  dans  ce  tttre  :  ^^  Estans  infimn^s  qua  les  tenes 
'^  qui  out  est§  conc6d6e8....  au  sieur  Boyvinet....  suivant  le 
<<  tttre  de  la  dite  concession  en  datte  du  ler  febvrier  1679, 
^^  ont  et6  aband(Hm6es  depuis  le  d6ceds  du  dit  sieur 
<<  Boyvinet  ariyfi  en  Pannfie  1686,  et  camme  PintenHan  du 
^*  Roy  edqueles  terres  concidies  soient  difnch6es  et  mises 
^^  en  vatteuty  nous  avons  riuny  au  domdne  de  S.  M.  celles 
^'  mentionn6es  au  tttre  de  la  dite  concession ;  ^  et  par  le 
^*  mtoie  tttre,  une  nouvelle  concession  est  faite  de  ces  terres 
<<  an  sieur  Jacques  Dubojs. 

Par  brevet  du  18  ISvrier  1692,  le  Roi,  bien  inform6,  est- 
'^  il  dit,  que  les  terres  qui  avaient  est^  oonc6d6es  le  ler 
<<  f6vrier  1679  an  sieur  Boyrinet  ayant  est6  abandonnies 
<<  depuis  son  ddceds  aniv6  en  l^ann^e  1686,  le  doft  ea 
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^  aondt  e8t6  £ut  an  luxa  de  8.  M.,  le  S7  jnillet  1691,  au 
<<  or*  Jaoqaes  Du-Bois,"  confirme  oette  noavelle  ccmoeaaioiu 
Ainsi  c'6tait  aveo  la  connaissance  de  la  mani&re  dont  Pacte 
de  riumon  avait  6t6  £Edt,  qae  le  Roi  danne  scm  appiobaticxi. 
Cette  maniiie  de  piooSder  soflSsait  done  poor  la  Talidit6  de 
lai^wioa. 

Sa--AngnL  de  LoOrimini  26  lian  1698. 

tt  Laqnelle  (eeBoeaaon)  bool  partag6e  entie  Urns  set 
((  en&nts  par  igales  portions  qui  seront  antant  de  fiefii  dla* 
<<  tingaez,  indgpendans  lea  qnB  dee  antres,  et  sane  qu'il  y 
^  ayt  aucim  droit  d'alnesse  entr'eux,  n'y  qaHine  eeule  et 
^  m^roe  jiistice  qui  eexa.  indiviaiUe,  et  doot  il«  jouiront 
^  t0Qee]Memble6galement,8'ilamTequelQdit,^^.4Mkde 
«<  sans  amir  aattemeut  di«po66  d'icelle,  saw  qofifj  eU^n^aiH 
<^  rait  e8t6  aocord^e" — condiUans ;  8o;  ^^  faiie  tenir  feu  et 
'^  lieu,  ainay  que  aes  sueoeaeeura  ou  ayaua  eauae,  aux  habi- 
^'  tanaqu'ila  ypounont  placer  dfifrede  cam  et  reti(^autre« 
^^  ment  et  k  &ute  de  ce  faire,  ila  rentreront  de  pleiu  droit  en 
'^  poaaeasion  dea  habitationa  qu'ils  leur  auront  cc^c^^ea*'' 

4o.—ItMife  de  Pocmauchey  dana  PAcadie;  17  AoAt 
1693: 

Conceaaion  k  Phlllppea  Esnault;  elle  oomprend  une 
li^e  de  terre  de  front  qui  avait  d6j&  6x6  coiic6d6e  au  nomm6 
Degrais  ^  qui,  diaait  Esnault  dana  aa  requ6te,  a'eat  letir^ 
^^  avec  lea  angloia  de  Boston  et  mari6  &une  angloiae  quoy** 
«<  qu'il  le  ffltiiune  aauvagease  en  face  de  P^gliae,  et  qui  eat 
^^  aon  ledevable  d'environ  deux  centa  livrea  n'y  aticwna 
*^  Iraivaux  atir  la  terre  iu  dit  DegraU.^^  Une  nouvelle  con- 
ceaaioa  eat  accofd6eJi  Eanault  ^  attendu  Pabandan  que 
^^  Digraia  eu  a  fait  aniyant  TexpoaA  cy-deaaua,  et  k  eondi- 
<<  tien  qull  ae  tronve  veritable  ^"  cette  conceaaion  ratifito 
park  Roi  le  16  Avril  16944 


Sp.—Uaut^We ;  18  Janv^r  1694. 

VI. — "  Comme  aussy  de  tenir  feu  et  lieu  sur  le  domains 
*'  qu*U  se  sera  r^serv^y  et  le  faire  lenir  par  ses  tenanciers  sur 
^'  les  concessions  qu'il  leur  accordera, — 

VII.  —"  De  conunencer  ausaitdt  la  prSserUe  guerre  fime 
a  habituer  ei  faire  deserter  la  dite  concession.'' 

Cette  demifere  stipulation  que  Pon  rencontre,  je  crois, 
pour  la  premiere  fois  dans  oette  concession,  est  r§p6tSe  dans 
plusieuis  autres. 

60.— St  Prangois  le  Neuf;  1  Mars  1695 : 

V.-^"  Comme  aussy  sera  tenu  de  r6serveret  faire  con- 
"  server  par  ses  tenanciers  les  bois  de  chesnes  et  autres  pro- 
**  prespour  la  construction  des  vaisseaux  de  S.  M.'* 

7o. — Lussaudiire;  1  Mars  1695  : 

Ce  titre  fait  a  M.  du  Bourchemin  une  nouvelle  conces- 
sion de  cette  seigneurie  deja  conced6e  le  29  Oct.  1672,  aprfes 
aVoir,  par  le  mSme  titre,  prononc6  la  d6ch4ance  du  premier 
Qonoessionpaire  et  la  reunion  au  domaine,  ce  dernier,  est-il 
dit,  n'ayant  fait  qu'abattre  quelque  bois,  et6tantPann6e.sui- 
vante  parti  de  ce  pays  pour  repasser  en  France  sans  6tre 
revenu  depuis^  ayon^  (jibandorm6  sa  dite  terrey  ^^  ce  qui  6tait 
"  contraire  aux  intentions  de  S.  M.  port6es  par  les  arrets 
^'  de  son  Conseil  des  4  Juin  au  dit  an  1672  et  9  Mai 
"  1679.^' 

8.  Lessard  :  8  Mars  1696  :  (11) 

(11)  Moreau  de  St.  Merjr ;  t*  1*  p.  557« 

Par  avr6t  du  26  Sept.  1696,  le  Roi  <<  ordoane,  que  dans  tix  ans 
*^  i  compter  du  jour  de  la  date  du  present  arr^t^  pour  toute  pr^fixion 
''  et  d6ku,  ies  habitans  des  lal^s  fraa^oisea  de  I'Am^riqtte,  qui  oat  reneo- 
"  re  quclqucs  parties   de  leurs  terres  en   fricke,  seront  temw  de  lea. 
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C<mGe9m,aa  fahe  ^  k  ccmditioa  que  hm  enftnts  des  mar 
riages  de  la  dite  Fortin  partageiont  6galem»t  la  dite  tem 
entre  enx  aprfes  le  d6c^8  des  dits  concessionnaiies  :*'  et 
anssi, 

VL—  ^^  De  diserter  et  /aire  deserter  inc€$$amme$d^  4 
«<  peine  d'itie  d6cha  de  la  poMesaion  d'icelle,'' 

Cette  demi^re  clause  est  r6p6t6e  verbatim  dans  plu- 
sieuis  autres  concessicms, 

Sc—JfrHre-Fitf  dans  Lauzon  ;  1698  et  1699  : 

^^  A  la  charge  ••••••    d'une  tasse  d'argent  du  poids 

^^  d'un  marc,  ou  la  valeur  en  argent  monnoy6,  k  chaque  mu- 
tation de  possesseur  ou  seigneur  dominant '^ 

9S.  De  1699  k  1703  inclusivement  (1),  VgH  lemarque 
plnsieurs  concessions  faites  par  le  gouvemeur  de  Calli^res, 
soit  avec  Pintendant  Champigny,  soit  avec  Pintendant  de 
Beauharnois,  et  aussi  plnsieurs  brevets  particuliers  de  rati- 
fication, donn6s  par  le  RoL  Voici  ce  qui  distingue  les  6tion- 
c6s  de  ces  titres  de  ceux  des  titres  ant6rieursi 

lo. — LangueuU  ;  26  Janvier  I700, 

Par  ce  titre  la  seigneurie  de  Longueuil  est  £rig£e  en 
baronie  t  I  ^^  relevant  de  nous  k  cause  de  notre  couronne, 
^^  k  une  seule  foy  et  hommage,  adveu  et  d6nombiement  r&- 

'<  mettre  en  cultore  de  sucres,  de  virres,  oa  d'autrea  denizes  pour  la 
«  snbaistance,  ou  le  commerce  de  la  colooie  \  k  faute  de  qaoi,  veut  S* 
*^  M.  qa'elles  soient  r^onies  k  won  domaine  k  la  diligence  da  Procurenr^ 
^  G^Q^ral  da  conseil  sottTerain,  sor  les  ordoDoances  qoi  en  seront  ren- 
^  dues  par  le  goaTeiilear-g6n6ral  des  dites  Islet,  et  par  Pintendant, 
<<  qa'elle  a  pour  ce  commis,  pour  6tre  ensoite  par  eux  Cut  de  nourellea 
<<  concessions  des  dites  terres  en  la  mani^re  accoutam^e.'* 

(1)  Analyse  de  M.  Dunkin,p«  77  a  84^,  contenant  les  renvois  aox 
titres.  Toutes  ces  concessions  paraisaent  avoir  h\&  faites  chacuiie  pai* 
on  seal  et  mdme  acte. 

14 
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*^  quis  par  les  loir  de  notre  royaume  et  Conttime  de  Paris 
*^  wwie  an  dit  paySy  au  dit  titre,  nom  et  digiiit6  de  barcm- 
"  nie, — 

II. — "  Bans  nlanmoins  que  les  dits  vassaux  soient  te- 
'*  nns  k  cause  du  contenu  ^s  dites  pr6sentes,  d  autres  plus 
^^  grands  droits  et  devoirs  que  ceux  dont  Us  sont  charge  d 
"  pr4senty 

III.  ^^  Aucun  changementde  ressort^ny  contievenir  aux 
cas  royaux. 

2(y.—St.'Franfois  du  Lac  ;  28  Mai  1701. 

C'est  un  brevet  particulier  de  confirmation  de  conces- 
sions bien  ant6rieures,  donn6  par  le  Roi.  Ces  concessions 
remontent  k  Pann6e  1678,  et  on  lit  dans  le  brevet :  "  Et 
**  d'autant  que  la  veuve  et  hferitiers  ou  ayans  cause  du  dit 
"  feu  sr.  Crevier  pourraient  estre  inqut^t^s  au  sujet  de  la 
"  jouissance  Ides  dites  concessions,  pour  n'avoir  point  encore 
"  est§  confirm^  et  ratifi§  par  S.  M.  dans  le  terns  qu'elle 
««  devoit  Pfetre.'' 

Si  un  concessionnaire  pouvait  fetre  inqui^tS  pour  ne  pas 
avoir,  dans  le  terns  donn§,  demand6  un  brev6t  de  ratification 
de  sa  concession,  ne  pouvait-il  pas  craindre  de  P6tre,  et  en- 
core avec  bien  plus  de  raison  pour  ne  pas  avoir  accompli 
Pobligation  de  diJHcher  et  de  /aire  habituer  et  par  conse- 
quent de  sous-conc6der  ? 

So.— Soulanges  ;  28  Octobre  1702  : 

I. — "  A  la  reserve  de  six  arpents  du  terrain  qui  con- 
"  viendra  le  mieux  pour  construire  un  fort  pour  le  service 
"  du  Roi,  lequel  terrain,  pourra  estre  pris  par  M.  le  gouver- 
"  neur-g6n6ral,  sans  que  le  dit.  •  •  •  puisse  prStendre  aucun 
*^  d6dommagement,  aussi  bien  que  les  bois  pour  la  cons- 
^  truction  du  fort  et  chauffage  de  la  gamison." 
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4o, — CI(mc€99ion  aux  Ursulines,  k  Quebec,  oa  prts  de 
Quebec  :  1  Juin  1703  : 

C'est  un  brevet  de  ratification  de  cette  concession,  don- 
n6  par  le  Roi,  "  quoique  la  confirmation,  y  est-il-dit,  n*en 
"  ait  pas  6t6  faite  par  S.  M.  dans  le  terme  d'nn  an  k  comp- 
**  ter  du  dit  jour  26  Decembre  1696,  "  date  de  la  concession. 

(11) 

94.  Un  arrfet  du  Conseil  sup6rieur  de  Quebec,  en  date  du 
6  Mai  1704,  (1)  ordonne  d'enrfegistrer  en  ce  Conseil  et  au 
si6ge  royal  de  PAcadie  un  arrfet  du  Conseil  d'Etat  du  Roi 
du  20  Mars  1703,  '^  par  lequel,  est-il  dit,  S.  M.  ordonne 

(11)  Moreau  de  St  M^ry  ;  t.  1.  p.  711-715. 

Extrait  des  instructions  du  Hoi,  an  sieur  Deslandei ,  premier  com- 
missaire  ordonnateur,  faisant  fonctions  d'intendant  k  St.  DonuBgne.  p. 
715  :  <<  n  7  a  eu  peu  d'ordre  jusqu'ii  present  dans  les  concessions  des 
<<  terres  de  St  Domiogue  ;  les  gouvemeurs  les  ont  accord^es  aux  habi- 
<<  tants  qui  les  ont  demand^es,  sans  examiner  s'ils  6taient  en  6tat  dt 
<<  les  faire  valoir,  et  s'il  7  avait  des  managements  k  prendre  pour  la 
<'  commodity  du  public,  ou  pour  en  r^server  pour  ceux  qui  viendraient 
<<  dans  la  suite.  S.  M.  recommande  au  sieur  Deslandes  d'entrer  avec 
<<  application  dans  ce  detail,  de  concert  avec  le  sr.  Auger ;  et  apr^  qu'il 
'<  aura  visits  les  quartiersy  de  se  faire  rapporter  par  les  babitans  les  titres 
<<  sur  Icsquels  ils  poss6dent  les  terres  qu'ils  ont  \  et  en  cas  qu'ils  jugent  que 
<<  quelques-uns  en  aient  d'une  trop  grande  6tendue,  ils  la  restreindront 
^  k  celles  quails  peuTent  cultiyer,  en  7  laissant  des  bois  debout  et  let 
<<  autres  commodit^s  n6cessaires,  en  faisant  poser  des  bomes  pour  6Ti- 
<<  ter  toutes  contestations  avec  ceux  auxquels  ce  qu'on  leor  otera  sera 
^  accord6  dans  la  suite.  S'il  7  en  a  qui  aient  poussS  leurs  habitations 
<<  sur  les  rividres  ou  sur  les  cbemins,  de  sorte  qu'ils  aient  6t6  au  public 
<<  un  passage,  ik  le  feront  r^tablir,  et  ils  en  dresseront  ensemble  dea 
<<  procds-yerbaux.  lis  observeront  de  ne  point  conc^der  les  terrei 
^  dans  lesquelles  ils  estimeront  k  propos  de  placer  dans  la  suite  les  yillet 
^  ou  lieux  k  fortifier,  en  sorte  qu'on  ne  soit  point  oblig6  k  des  d6dom- 
*^  magements,  ainsi  gtCil  est  axri/ui  en  Ca/nada. 
(1)  Ed.  et  Ord.  in-S  1. 1,  p.  132. 
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^  entro  anties  choses  que  la  province  de  PAcadie  dememe-         O 

*^  ra  r§unie  ^  son  domaine  en  toate  son  ^tendue,  ciioonstan-         ^ 

"  ces  et  d6pendances,  et  d6boute  M.  le  Due  de  Yandosme 

^^  et  le  sieur  LeBorgne,  ^s  noms  qu'ils  proc6daient,  des  oppo- 

"  sitions  qu'ils  avoient  form^es  aux  air6ts  du  dernier  F6vrier 

^  1682^  et  9  F^vrier  1700,  comme  aussi  de  leurs  fins,  deman- 

<'  des  et  conclusions  ainsi  que  les  sieurs  de  la  Tour,  Dou- 

^^  blet,  de  Brevedent  et  autres,  et  cependant  S.  M.  pour 

^^  bonnes  considerations,  accorde  plusieurs  espaces  de  ter^, 

^<  tant  au  dit  sieur  LeBorgne  qu'au  dit  sieur  de  la  Tour  et 

^'  autres,  aux  charges  et  conditions  y  exprim6es,  avec  plu- 

^^  sieurs  retrancbexnents  des  concessions  ci-devant  faites, 

"  etc.'' 

95.  Plusieurs  concessions  sont  faites  par  le  gonvemeur 
etPintendant  de  1704  &  1711  inclusivement,  et  dans  cet 
inlervalle  plusieurs  brev6ts  particuliers  de  ratification  scmt 
donn6s  par  le  Roi,  outre  son  brev6t  g6n6ral  du  6  Juillet 
1711.  (1)  Les  clauses  ci-apr^s  transcrites  feront  connaitie 
ce  que  ces  concessions  peuvent  avoir  de  difiS§rent  des  pr6c^ 
dentes. 

lo.— fit.  Paid ;  20  Mars  1706. 

I. — ^*  A  la  charge  de  laisser  la  grfeve  libre  k  tons  les 
^^  pteheurs,  k  Pexception  de  celle  dont  le  dit  sieur  de 
*<  St  Paul  aura  besoin  pour  faiie  sa  pesche.  " 

Je  crois  que  ce  titre  est  le  premier  qui  contienne  cette 
stipulation.  EUe  a  k\h  souvent  r§p6t6e  depuis  ce  tems-UL 

2o.-^aoridan  2  Mai  1707. 

X. — ^^  Et  aprfes  la  dite  ratification  et  la  pr6sente  guerrt 
**  finie,  d  faute  d^y  tenirfeu  et  Keu^  sera  la  dite  concession 

(1)  Analjse  de  M.  DunkiD,  p.  84  i  90,  oA  Pon  troave  les  reoYoii 
aux  titrea  et  aux  breT6t9t 
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^  rfumU  an  domaine  de  S.  M. '' :  oonditkmieprodaitedaiis 
lea  mdmes  temiea  dans  dea  ocnoeasioiia  aabagqiientea,^- 

So.— Jfonnotr  ;  25  Mars  1708  ; 

VIL — ^  Le  tout  sons  le  bon  plaisir  de  S.  M.^  laqnelle  sa 
*'  reserve  aussi  la  faculty  de  pouvoir  disposer  des  terrains 
^^  qui  luy  seront  n^cessaires,  sans  payer  ancon  d6doinma« 
**  gement,  au  cas  qu'elle  flit  obligfee  k  Pavenirde  fairecons^ 
^  troire  des  forts  on  antres  b&timens  snr  la  dite  concession 
**  et  de  ponvoir  prendre  snr  icelle  tons  les  bois  propres  k 
^^  bastir,  clore  et  fortifier,  qni  lui  seiont  n^cessaires,  sans 
**  estre  non  pins  tenue  d'ancun  d§donimagement«  '*  Cetto 
reserve  est  r6p6t6e  dans  plnsienrs  autres  concessions, 

06.  Nons  Yoici  rendns  an  terme  de  la  qnatri^me  p6rio- 
de  de  Phiatoire  de  notre  institution  fSodale.  La  cinqni^me 
commence  avec  les  denx  anrdts  de  Marly  dn  6  Juillet  1711, 
deyenns  c^l^bres  dans  la  discussion  de  la  loi  abolitive  do 
la  tenure  aaigneuriale.  lis  furent  enr6gistr6s  au  consei} 
souv^siain  de  Quebec  le  6  d6oemlne  171S.  (1) 

Avant  de  commencer  Pexamen  des  dispositions  de  ces 
denx  arrfits,  il  est  i  propos  de  faire  mention  dHme  correspon- 
dance  qui  eut  lieu  dans  les  ann6es  1707  et  1708,  entre  Pin- 
tendant  M.  Raudot,  p^re,  et  le  ministre  M.  de  Pontchartrain, 
du  moins  en  autantque  les  suggestions  contenues  dans  cette 
correspondance  auraient  pu  exercer  quelqu'influence  sur  le 
Jeu  de  fief  en  Canada,  si  elles  efissent  6t6  adoptees  et  mi- 
ses  en  vigueur.  (2) 

Dans  une  lettie  du  10  novembre  1707,  M.  Raudot 
signale  au  ministie  des  faits  qui,  k  saa  avis,'  sont  des  abus 

(1)  Ed.  et  Ord.  p.  324  k  327. 

(2)  Cette  corre&pondance  fait  partie  de  certaina  docnmentB,  impri- 
mbB  r6ctDiiaeat,  et  obtemis  des  ai^^Tei  da  d^partement  de  la  marine 
et  des  colonies  i  Paris,  par  M.  Faribault^  Ion  desoiiTOTage  eaEvrooo 

^u  1851,  p.  VI  i  xn. 
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86rieux  dans  le  gouvemement  da  Canada,  el  pins  particu- 
li^iement  en  ce  qui.  conceme  les  concessions  de  tenes. 
"  Plusieurs  habitants,  dit-il,  ont  travaill6  sur  la  parole  des 
"  seigneurs,  d'autres  sur  de  simples   billets  qui  n'expri- 
"  maient  point  les  charges  de  la  concession.     II  est  arriv6 
^^  dfe  la  un  grand  abus  qui  est  que  ces  habitants  qui  avaient 
'^  travaillg   sans  un  titre  valable,  ont  €t^  assuj6tis  k  des 
'^  rentes  et  a  des  droits  fort  on6reux,  les  seigneurs  ne  leur 
"  voulant  donner  des  contratsqu'a  ces  conditions,  lesquelles 
"  ils  6taient  obliges  d'accepter,  par  ce  que  sans  cela  ils 
"  auraient  perdu  leurs  travaux;  cela  fait  que  qucm  dans 
^'  tautes  les  seigneuries  les  droits  sont  diffirefds  ;   les  uns 
"  paient  d*une  fagon^  les  autres  (Twne  at^re,  suivant  les 
**  diff(§rents  caractferes  des  seigneurs  qui  les  ont  conc6d6s... 
"  Je  croirais  done,   Monseigneur,  sous  votre  bon  plaisir, 
"  que  pour  mettre  les  choses  dans  une  espice  d^un\formiUy 
"  et  faire  aux  habitants  la  justice  que  les  seigneurs  ne  leur 
"  ont  point  faite  jusqu'a  present,  et  les  empfecher  de  leur 
^^  faire  dans  la  suite  les  vexations  auxquelles  ils  seront  sans 
^^  doute  exposes,  qu'il  serait  n6cessaire  que  S.  M.  donndt 
**  une  declaration  qui  rSformdt  et  qui  r^gldt  mime  pour 
^^  Vavenir  tous  les  droits  et  rentes  que  les  seigneurs  se  sont 
"  donn6s  et  qu'ils  se  donneront  dans  la  suite,  et  que  S.  M. 
"  ordonndt  quails  prissent  seulement  par  chaque  arpent  de  ce 
"  que  contiendraient  les  concessions,  un  sol  de  rente  et  un 
^'  chaponpar  chaque  arpent  de  fronts  ou  20  sols  au  choix  du 
"  redevable ;   qu'on  supprim&t  la  clause  de  prtfirence   (le 
"  retrait)  que  le  seigneur  se  donne  dans  les  ventes  pour  les 
"  heritages  roturiers,  qu'on  supprimftt  aussi  le  droit  de  four 
"  banal ;  que  dans  les  endroits  oti  il  y  a  de  la  p6che,  qu'on 
"  r6dui8it  les  droits  du  seigneur  au  lOe  purement  et  simple- 
"  ment  sans  autres  conditions;   qu'on  conserv&t  aux  sei- 
^^  gneurs  le  droit  de  banality  en  faisant  b&tir  un  moulin  dans 
^^  leurs  seigneuries  dans  un  an,  sinon  qu'cm  les  d^clarftt 
^^  d6chus  de  leurs  droits,  sans  que  les  habitants  fussent 


Ill  d 

^*  oblig^S)  lorsqu^il  y  en  anrait  un  de  b&ti,  d'y  aller  faiie 
"  moudie  leurs  grains ;  sans  cela,  Monseignetur,  on  ne  vien- 
"  dm  jamais  k  bout  de  letup  faire  b&tir  des  moulins,  de  la 
"  privation  desquels  les  habitants  souf&ent  beaucoup, 
**  n'6tant  pas  en  6tat,  i  cause  de  leur  peu  de  moyens,  de 
"  profiter  de  la  gr&ce  que  S.  M.  leur  a  faite  en  leur  accor- 
^^  dant  la  permission  d'en  b&tir  en  cas  que  les  seigneurs  ne 
"  le  fissent  dans  un  an." — (savoirparParrfet  du  4  juin  1686). 

M^  de  Pontchartrain  r6pond,  a  la  date  du  IS  juin  1708  : 
"  n  serait  fort  a  dfesirer  qu'on  pflt  r^duire  les  droits  seigneu- 
^^  tiaux  dans  toute  l'6tendue  du  Canada  9ur  le  mSme  pied. 
"  Voyez  ce  qui  se  pourrait  faixe  pour  cela  et  rendez  m'en 
"  compte.... 

"  A  P6gard  des  redevances  que  Pon  paie  aux  seigneurs, 
"  P6valuation  dont  on  se  plaint  ne  doit  6tre  qu'en  cas  que 
"  Pespfece  manque,  h,  moins  que  dans  la  concession  il  ne 
"  soit  dit,  au  choix  du  seigneur  ;  mais  je  serais  d^avis  d^a- 
"  bolir  ces  redevances^  parce  que  c^estmatiire  d  vexation.  Je 
"  verrai  ce  qui  se  pourra  faire  sur  cela,  etje  votw  en  ir\f(yr- 
"  merai.  A  P6gard  aussi  des  fours  banaux,  il  n'y  a  qu'a 
"  se  conformer  AParrfet  qui  a  6t6  rendu  enPannfie  1686  qui 
"  a  statu6  sur  cela  et  le  suivre,*'  (1) 

Le  10  juillet  suivant,  M.  de  Pontchartrain  §crit  k  M. 
Deshaguais,  d,  Fontainebleau  :  "  M.  de  la  Touche  m'a 
^^  remis,  nKmsieur,  en  partant  de  Versailles,  une  lettre  de 
^^  M.  Raudot  concemant  la  justice  qu'il  rend  en  Canada, 
*'  avec  le  m6moire  des  observations  que  vous  avez  faitessnr 
^^  chacun  des  articles.  J'aifait  r6ponse  audit  sieur  Raudot 
<^  en  conformit6  de  ces  observations,  et  je  lui  ai  marqu6  que 
"  je  proposerais  au  Roi  de  rendre  une  declaration  pour  fixer 
^^  les  droits  des  seigneurs  des  paroisses  de  ce  pays  qui  ont 
^^  conc6d6  des  terres  k  des  habitants  tant  pour  le  passS  que 

(1)  II  n'est  pas  question  de  fours,  dans  cet  arr^t ;  il  ne  paHe  que  de 
ooulins  baniux. 
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^  pom  Pavenir  A  un  9fm  de  rente  et  im  eftcrpon  par  okaque 
^  arpent  de  terre  de  front  on  yingt  sols  an  choix  da  lede- 
<*  yable  saivant  voire  avis.  Je  vous  prie  de  piojeter  cette 
^^  declaration  de  concert  avec  M.  D'Agnesseau  comme  wm$ 
**  le  propoeez.  Voici  una  lettre  que  je  lui  6cris  ponr  le  piier 
<^  d'y  travailler  d  eon  loieir  paice  que  je  oompte  qne  let 
<«  vaisseaux  da  Canada  sont  k  present  partis  et  qa'ainsi 
^^  noas  ne  poamms  envoyer  cette  d^laration  que  Pann66 
^'  prochaine.  Je  voas  renvoye  la  lettre  da  dit  sieor  Randot 
"  avec  votre  m6moire  d'observations. 

Dans  sa  lettre  k  M.  D'Agnessean,  le  ministie  disait ! 
^  M.  Raudot,  intendant  en  Canada,  m'6crit,  mcmsiear,  qne 
^^  les  seignenrs  des  paroisses  de  ce  pays  qui  ont  c<»ie§d6  des 
^  tenes  k  des  habitants,  les  ont  assoj^tis  k  tons  les  droits 
'^  qu'ils  ont  voolu  qui  sont  presque  tons  djffirente ;  qn'il  y  a 
^^  dans  la  plupart  de  ces  concessions  des  redevances  qu?Unt 
^^  faudraU  point  $o%^ffrir  parce  que  c'est  mati^re  k  vexation 
*^  et  qn'il  serait  n6cessaire  de  rendre  one  d6clarati(»i  poor 
^^  fixer  les  droits  et  rentes  de  ces  seigneurs,  tant  pour  le 
^^  passS  que  pour  Pavenir.  J'ai  pri6  M.  Deshaguais  de  vous 
"  voir  et  de  prendre  votre  loieir  pour  pouvoir  projeter  cette 
^^  declaration.  Je  lui  envoye  la  lettre  du  dit  sieur  Raudot, 
««  qui  vous  mettra  au  fait  de  ce  qu'il  6crit  sur  cela." 

97.  Si  j'ai  transcrit  cette  conespcmdance,  c'est  paice 
que  les  aVocats  soutenaht  les  propositions  du  pvocureur  g6^ 
nirat,  et  par  consequent  les  pretentions  les  plus  avancees 
que  les  censitaires  auraient  pu  emettie  euX'^memes,  m'ont 
pam  y  attacher  une  grande  importance,  oubliant  pent  etie, 
dans  leur  zfele,  bien  louable  d'cdlleurs,  4  defendre  oes  piopo- 
sitions,  que  la  cour  seigneuriale,  quelle  que  soit  la  latitude 
qui  lui  est  donnee,  n'est  pas  appeiee  k  dire  ce  9M  laMde- 
vrait  ^e,  mais  bien  seulement  ce  qu?est  la  hi  exi^ctnte.  La 
conespondance  dont  il  s'agitne  contient  que  des  suggestions 
qui  pouvaient  etre  plus  ou  moins  judicieuses,  plus  oamcnfii 
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command^eB  pac  les  circonstaneea,  et  I'^tat  de  la  colonie  a 
rgpoque  oil  elles  fuient  ainsi  faites.  II  serait  absuide  pour 
des  juges,  en  Pann6e  1866,  d'exprimer  une  opinion  k  cet 
^gard.  Des  suggestions  de  r6forme,  quelque  bonnes  qu'elles 
puissent  6tre,  ne  sont  pas  des  rfegles  l§gales,  avant  que 
Pautorit6  du  I6gislateur  se  soit  interpos6e  pour  leur  donner 
sa  sanction.  Au  contraire,  elles  supposent  un  6tat  16gal 
pr6-existant,  qu'elles  ont  pour  objet  de  modifier ;  6tat  16gal 
qu'il  est  du  devoir  des  juges  de  respecter  scrupuleusement, 
aussi  longtems  qu^aucune  modification  n'y  est  apport6e  par 
une  autorit6  supferieure. 

Les  suggestions  de  M.  Raudot,  non  plus  que  les  ins* 
tractions  du  ministre,  M.  de  Pontchartrain^  k  M.  Des-* 
hagnais  et  k  M.  D'Aguesseau,  n'ont  pu  avoir  VeSkt 
de  changer  ou  modifier  les  lois  existantes,  d'autant 
plus  que  Pun  n'approuvait  pas  toutes  les  suggestions  de 
I'autre.  Le  ministre  demandait  k  Pintendant  de  nouveaux 
renseignements,  que  celui-ci  lui  donna  dans  une  lettre  du 
18  Octobre  1708 ;  en  m6me  terns,  par  un  excds  depolitesse, 
il  priait  M.  D'Aguesseau  de  manager  sa  sante,  de  ne  tra- 
vailler  au  projet  de  loi  qu'il  lui  confiait,  qu*d  son  loisir.  Ce 
dernier  redigea  un  tel  projet  de  loi,  il  est  vrai ;  mais  rendant 
politesse  pour  politesse,  il  prit  en  effet  son  loisir^  car  ce  ne 
fut  qn'en  Pann6e  1717  qu'il  lui  donna  le  jour.  Encore  ce 
projet,  tel  qu'il  nous  est  parvenu,  est-il  toujours  restfe  k  P6tat 
de  simple  projet  Ce  n'est  done  pas  une  loi !  alors  comment 
peut-on  nous  demander  s6rieusement,  k  nous  qui  n'avons 
d'autre  mission  que  celle  de  declarer  ce  qa^est  la  loi  entre 
seigneurs  et  censitaires,  de  regarder  ce  simple  projet  de  loi 
comme  ayant  en  quelque  sorte  un  caractfere  16gislatif  ?  C'est 
pousser  le  z^le  trop  loin.  Nous  ne  pouvons  pas  aller  jus- 
que-ld. 

Quant  aux  nouveaux  renseignements  donn6s  au  minis- 
tre par  M.  Raudot  dans  sa  lettre  du  18  Octobre  1708,  j'en 

15 
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parlerai  phis  partiouli^remeiit  k  Particle  (tea  oenB  te  mat&B. 

98.  C'est  en  1707  que  le  z^le  de  M.  Raudot  le  parte  k 
hiie  des  suggestions,  qui,  si  elles  eussent  6t6  adoptees,  au- 
raient  attest^,  d'une  mani^re  bien  sensible  poux  na  rien  diie 
de  plus,  jusqu'oili,  dans  le  syst^me  dn  terns,  pouvait  aller 
I'intervention  du  Roi  dans  les  concessions  de  tenes  colonia- 
les.  C'est  en  1708,  que  le  ministre  du  Roi,  voulant  en  appa- 
rence  agir  sur  ces  suggestions,  charge  M.  d'Aguesseau  de 
r^diger  un  projet  de  loi  confonne,  tout  en  lui  disant  qu'il 
pent  prendre  son  loisir.  Que  fait  le  Roi  durant  cet  inter* 
valle?  Attend-il,  pour  intervenir,  que  le  projet  de  loi  de  M. 
D'Aguesseau  soit  6clos  ?  Pas  du  tout  Tandis  que  celui-ci 
parait  se  livrer  aux  jonissanoes  de  la  vie  paisible  de  son 
cabinet,  le  Roi  promulgue  les  deux  airSts  de  Marly,  dn  6 

^  I        Juillet  171 1,  (1) ;  arrets  qui,  en  r6sumant  le  pass£,  et  n'ayant 

d'autre  effet  que  celui  de  late  dSdarataireej  impriment  de 

nouveau  k  institution  jC6odale  canad[ienne,  mais  en  termes 

I         bien  plus  explicites  que  ne  I'avaient  fait  les  Edits  et  Arrtts 

\         pr6c6dents,  ce  caract^re  prqpre  et  partioulier,  que  les  Rois 

{        de  France  avaient  voulu  lui  dcmner  d^s  son  engine,  et 

I        qu'on  ne  saurait  m6connattre  quand  on  6tudie  les  jMremiers 

monuments  de  cette  instituticm.* 

99.  II  est  digne  de  remarque  que  les  deux  arrets  de 
Marly  furentpr6c6d^s  de  lettres-patentes  du  Hoi,  en  datedu 
m^me  jour,  6  Juillet  1711,  enr6gistr6es  k  Quebec  le  6  No- 
vembre  suivant,  et  par  consequent  longtems  avantpenrggis- 
trement  de  ces  deux  arrets,  qui  n'eut  lieu  que  le  5  D^cem- 
bre^l712,  (2) ;  par  lesquelles  lettres-patentes,  le  Roi  confiime 
un  grand  nombre  de  concessions  faites  par  MM.  de  Calli&res, 
Talon  et  Champigny,  et  MM.  de  Vaudieuil  et  Raudot,  le  29 
Octobre  1672,  7  Avril  1701,  8  AoAt  1702,  26  Maw,  ler 
AoAt,  26  Sept.  et  24  Oct.  1708,  7  Nov.  1709,  8  JuiUet,  6 

(1)  Ed.  &  Ord.  in  So  1. 1.  p.  324»  ii  326. 

(2)  lb.  p.  323. 
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Sept,  et  17  Oct  1710:—^^'  A  la  chaige  <k  poiiet  foi  et  horn-         / 
^  mage  au  chateau  St  Loms  de  Quebec  duquel  ils  leleve-         I 
^  rout,  et  autres  ledevanoes  ordinaiies ;  de  couserver  et  faire 
<<  conserrer  les  bois  de  ch6ne  propies  pour  la  coustructiou 
^^  des  vaiBseaux  du  Roi,  de  donner  avis  k  S.  M*,  ou  aux 
^  gouvemeurs  et  intendants  du  dit  pays,  des  mines,  minifies 
^^  et  min^raux,  si  aucuns  se  tiouvent  dans  P6tendue  des   '     1 
^^  dites  concessions ;  d'y  tenir  feu  et  lieu  et  le  faite  tenir         i 
^^  par  leurs  tenanciers,  d  fatUe  de  qtu>i  eUea  seront  r^unies        I 
^  au  damaine  de  8.  M. ;  de  diaerter  et  faire  deserter  tnce^        \ 
'^  8ament  les  dites  terres ;  laisser  les  chemins  n^cessaires 
"  pour  Putilitfe  publique  ;  laisser  les  graves  libres  k  tous 
^^  p6cheurs,    k    Pexception    de    celles    dont    ils    auront 
^^  besoin  pour  leur  p6che ;  et  en  cas  quj^  dans  la  suite  S. 
^  M.  edi  besoin  d'aucune  partie  des  dits  terrains  pour  y 
^^  faire  construire  des  forts,  batteries,  places  d'armes,  maga- 
^^  sins  et  autres  ouvrages  publics,  S.  M.  pourra  les  prendre 
^^  aussi  bien  que  les  arbres  qui  seront  n6cessaires  pour  les 
*^  dits  ouvrages  publics,  sans  6tre  tenue  d'aucun  dedom- 
^^  magement    Voulant  S.  M.  que  toutes  les  concessions 
^^  contenues  au  present  brevet  soient  sujettes  aux  conditions 
"  ci-dessus  6nonc6es,  sans  aucune  exception,  sous  pr6texte 
<^  qu'elles  n'anraient  pas  6t6  8tipul6es  dans  les  dites  con- 
<«  cessions....'' 

L'on  voit  que  ces  lettres-patentes  ne  font  aucune  dis- 
tinction entre  les  concessionnaires,  quels  que  soient  leurs 
titres,  lorsqu'elles  ordonnent  de  tenir  et  faire  tenir  feu  et 
lieuy  de  diaerter  et  faire  deserter  tneessamment. 

100.  U  r^sulte  de  tout  ce  qui  pr^cMe  que,  jusqu'a  la 
fin  de  la  quatri^me  pSriode  de  notre  institution  f6odale,  le 
jeu  de  fief  6tait  illimit6,  c'est-^-dire  qu'U  pouvait  s'6tendre 
k  la  totality  du  corps  du  fief,  avec  cette  difference  que,  quant 
aux  terres  en  friche^  il  6tait  obligatoire  pour  le  seigneur, 
tandis  qu'il  n'6tait  que  ^ultatif  quant  aox  terres  que  le 
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seigneur  avait  iJUfiriehies  et  mi^es  en  valmr  ;  ayant  ainsi,  doas 
ce  dernier-rapport,  le  caract^re  du  jeu  de  fief  de  Part.  51  de 
la  Coutume  de  Paris.  Mais  le  seigneur  canadien,  en  se 
jouant  ainsi  de  son  fief,  pouvait-il  16galement,  conune  le 
seigneur  en  France  sous  Pempire  de  ciette  Coutume,  rece- 
voir  des  deniers  d?enJtr4e^  outre  les  cens  et  rentes  ?  C'est 
ce  que  nous  allons  voir  en  traitant  des  deux  arrets  de  Marly 
du  6  Juillet  1711. 

101.  Le  premier  de  ces  arrfits  est  reiatif  aux  seigneurs, 
k  leur  obligation  de  conc6der ;  le  deuxifeme  est  reiatif  aux 
censitaires,  k  leur  obligation  de  tenir  ftu  et  lieu  et  de  mettre 
leurs  terres  en  valeur. 

Le  premier  "  ordonne  que  dans  un  an  du  jour  de  la 
"  publication  du  present  arrfet,  pour  toute  pr^fixion  et  d61ai, 
"  les  habitans  de  la  Nouvelle-France  auxquels  Sa  Majest6 
"  a  accords  des  terres  en  seigneuries,  qui  n'ont  point  de 
"  domaine  d6frich6  et  qui  n'y  ont  point  d'habitans,  seront 
"  tenus  de  les  mettre  en  culture  et  d'y  placer  des  habitans 
"  dessus,  faute  de  quoi  et  le  dit  tems  passfe,  veut  SaMajest6 
"  qu'elles  soient  r6unies  a  son  domaine,  k  la  diligence  du 
"  procureur-g6n6ral  du  Conseil  Sup6rieur  de  Qufebec,  et  sur 
"  les  ordonnances  qui  en  seront  rendues  par  le  gouvemeur 
"  et  lieutenant  g6n6ral  de  Sa  Majest6  et  Pintendant  au  dit 
"  pays ;  ordonne  aussi  Sa  Majest6  que  tons  les  seigneurs 
"  au  dit  pays  de  la  Nouvelle-France  ayent  k  conc6der  aux 
^^  habitans  les  terres  qu'ils  leurs  demanderont  dans  leurs 
^^  seigneuries  k  titre  de  redevances  et  sans  exiger  d'eux  au- 
"  cune  somme  d'argent  pour  raison  des  dites  concessions, 
"  sinon  et  k  faute  de  ce  faire  permet  aux  dits  habitants  de  leur 
"  demander  les  dites  terres  par  sommation,  et  en  cas  de  relus 
"  de  se  pourvoir  pardevant  le  gouvemeur  et  lieutenant  g6- 
"  n6ral  et  Pintendant  au  dit  pays,  auxquels  Sa  MajestS 
"  ordonne  de  conc6der  aux  dits  habitans  les  terres  par  eux 
^^  demandSes  dans  les  dites  seigneuries,  aux  mtoies  diohft 
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"  imposes  sur  les  antirbs  tenres  cdnc6d6e3  dans  ies  dates 
^  seigneuries,  lesquels  droits  seront  pay6s  par  les  nouveaux 
"  habitans  entre  les  mains  du  receveur  dn  domaine  de  Sa 
^^  Majesty  en  la  ville  de  Quebec,  sans  que  les  seigneurs  en 
"  puissent  prfetendre  aucun  sur  eux^  de  quelque  natore^ju'ils 
"  soient."  (11) 

102.  On  lit  dans  le  pr^ainbule  de  cet  arrgt : 

''  S.  M.  6tant  aussi  inform6e  qu'il  y  a  quelquea  sei- 
"  gneurs  qui  refusentj  sous  diff6rents  pr6textes,  de  c<mc4- 
**  der  des  terres  aux  habitans  qui  leur  en  demandent,  dans  la 
"  vue  de  pouvoir  les  vendre^  leur  imposant  en  m6me  terns 
"  des  mifnes  droits  de  redevance  qu'aux  habitans  §tablis, 
^^  ce  qui  est  erUiiremenl  contraire  aux  intentions  de  S.  M. 
^^  et  aux  clauses  des  litres  de  concessions  par  lesquels  U  leur 
^^  est  permissetjUement  de  conc^der  les  terres  d  litre  de  rede- 

L'on  a  objects  k  cet  6nonc6,  pretendant  que  les  litres 
de  concession  en  fief,  donnes  jusqu'alors,  ne  contenaient  pas 
la  defense  de  vendre,  que  ce  pr6ambule  presuppose.  La 
discussion  de  cette  question  serait  oiseuse,  puisqu'elle  ne 
conduirait  k  aucun  rfesultat  pratique.  Ces  temps  sont  trop 
61oigne8   de   nous,  pour  que  cette  prohibition  de  vendre, 

(11)  Moreau  de  St.  Mhtj,  t.  2.  p.  226. 

Arr6t  du  Conseil  d'Etat,  du  ler  D6c.  1710^  pour  la  reunion  des 
terrains  qui  sont  en  friche  dans  Plsle  de  la  Tortue  et  c6te  Saint-Domin- 
gae,  semblable  iL  cehii  du  26  Sept.  1696  (ci-deraat  p.  104),  excepts 
qu^il  n'aceorde  aiux  habitaos  qu'un  d61ai  de  six  mois  pour  les  mettre 
<<  en  culture  de  sucre^  d'indigOy  yivres  et  autres  denr^es  n^cessaires 
^  pour  la  subsistanee  6u  le  commerce  de  la  colonic  $"  sioon  reunion  au 
domaine '<  i  la  diligence  des  procureurs  g^n^raux  des  Conseils  Sou- 
<*  yerains  de  L^ogane  et  du  Cap  ;  et  sur  les  ordonnances  qui  en  seront 
"  rendues  par  le  gouvemeur  de  la  dite  isle  la  Tortue  et  c6te  Saint- 
<<  Domingue,  et  par  le  commissaire-ordonnateur  qu'elle  a  pour  ce  com- 
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c'e8t-&-dire  de  piendre  des  deniera  d^etitrte^  dmit  le  pi^am- 
bule  de  Panr6t  fieiit  mentioii,  pnisse  d<Miiier  lieu  k  aucnne 
reclamation.  Je  me  contenterai  de  faiie  lemaiqoer  que  le 
Roi  6tait  plus  en  6tat  que  qui  qne  ce  soit  d'expliqner  qnelles 
avaient  6t6  ses  intentions  dans  laconcestiondesseigneimes 
en  Canada ;  que,  si  la  defense  de  vendie  n'est  pas  ^crite  en 
tennes  expr^s  dans  les  actes  d'inf§odation,  I'on  pent  raison- 
nablement  pr6tendre  qu'elle  r^snlte  de  Pensemble  de  leurs 
stipulations,  de  leur  esprit,  de  leur  teneur,  ainsi  que  de  toute 
la  legislation  ant^rieuie  sur  Pobligation  de  dSjricher  et  par- 
tant  de  sous^onceder.  Exiger  des  deniera  d?enJtrie  aux 
6poques  dcmt  il  s'agit,  c'6tait,  on  pent  le  diie  sans  tomber 
dans  Pexag6ration,  Equivalent  de  fait  k  un  refus  de  conceder, 
et  par  consequent  k  Pinexecution  de  Pobligation  de  d^firicher 
et  mettre  en  valeur^  obligation  Ecrite  ^i  termes  fbrmels  ou 
dans  les  titles  m6mes  de  concession,  ou  dans  les  edits  et 
arrets.  Meme  plus,  ne  peut-on  pas  dire  que  la  prohibition 
de  vendie  se  trouve  en  quelque  sorte  ecrite  en  termes  assez 
precis  dans  deux  documents  soleinnels  dej^  cites  aux  nos. 
42  et  44.  Je  fais  allusion  aux  arrets  du  conseil  souverain 
des  6  aodt  et  8  novembre  1664.  Dans  le  premier,  dont  le 
second  ordonne  Pexecution  selon  sa  forme  et  teneur,  nous 
voyons  le  gouvemeur  et  Peveque  qui  etaient  specialement 
charges  de  faire  executer  Parret  de  retranchement  du  21 
mars  1663,  demander  et  conclure  ^^  qu'il  soit  defendu  k  tons 
^^  pretendus  seigneurs  de  diapoaer  par  canceaaiana  d'aucunes 
^^  terres  en  non^valeurj  d  peine  de  nulUU.^^  Le  mot  ^^  con- 
cession "  n'est  pas  employe  ici  pour  signifier  une  concession 
k  simple  titre  de  redevance,  un  simple  bail  k  cens,  ce  serait 
un  contresens  ,  mais  bien  une  alienation  k  piix  d'aigent , 
une  vente  en  un  mot.  Et  lorsque  Parrdt  du  8  Nov.  1664 
prive  les  seigneurs,  au  profit  du  Roi,  du  prix  des  ptebes 
aflfermees  sur  leurs  terres  wmrdifridUea  m  habitiUta^  ne 
comporte-t-il  pas  virtuellement  la  defense  de  trafiquer  de 
ces  memes  tenes  k  prix  d'aijgent? 
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An  teste,  si,  a^ant  le  promier  airdt  de  Marly^il  poavait 
y  9LYOU  quelqaes  ckmtes  rar  ce  point  de  la  discniaion,  il  ne 
pent  pins  y  en  avoir  depnis  Peni^gistement  de  cet  arrfit 
La  defense  qn'U  fait  an  seignenr  de  prendre  des  deniers  ^<C  >»^ 
d'entrie,  jointe  k  I'injonetioii  de  conc^der  senlement  k  titre 
de  ledevance,  y  est  6crite  en  termes  txop  fonnels  et  trop 
precis. 

103.  Je  dois  interrertir  ici  I'oidre  des  dates  qne  j'ai 
suivi  jnsqn'i  present,  et  citer  Pairfit  dn  eonseil  d'Etat  dn  16 
mars  17S2  (1),  comme  6tant  116  trfes  itroitement  anx  arrets 
de  Mariy,  dont  11  relate  d'abord  le  diq[>ositif.  Pnisony  lit : 
^  et  S.  M.  6tant  inform^e,  qn'an  pr6jndice  des  dispositioiis 
^  de  oes  denx  arrets,  il  y  a  des  seignenrs  qni  se  sent  riser^ 
^^  ▼§&  dans  lenrs  terres  des  domaines  considerables,  quails 
^  Ufnieni  an  bai$  de  bout  aiu  Ueu  de  lee  cancSder  eimplemeni 
^  d  tUre  de  tedevcmcee^  et  qne  des  habitans  qni  ont  obtenn 
^^  des  ofmcessions  des  seignenrs  les  vendoient  k  d'antres, 
"  qni  les  revendent  snccessivement,  ce  qni  op^ie  nn  com- 
^^  meice  contraire  an  bien  de  la  colonie,  et  6tant  n^cessaire 
^^  de  rem6dier  k  des  abns  si  pr6jndiciables ;  Sa  Majesty 
<<  6tant  en  son  eonseil,  a  ordonn6  et  ordomie  qne  dans  deux  -  •  *" 
<'  ans,  k  compter  dn  jonr  de  la  publication  du  present  arrfit, 
^<  tons  les  propri6taires  des  tenes  en  seignenrie  non  encore 
^^  d6fiich6es,  seront  tenns  de  les  mettre  en  valeur  et  d'y 
"  fitaWir  des  habitans,  sinon,  et  le  dit  temps  passfi^  les  dites 
"  terres  demenreront  r^nnies  an  domainede  Sa  Majest6  -  "^ 
^^  en  vertn  dn  present  arr6t,  et  sans  qu'il  en  soit  besoin 
**  d'antre* 

^^  Fait  Sa  Majest6  tr^s  expresses  inhibitioiis  et  defenses 
<^  k  tons  seignenrs  et  antres  piopri6taires,  de  vendre  ancunes 
**  terres  enboisde  boutj^  k  peine  de  nnllit6  des  contrats  de      ^Xl 
*^  vente,  et  de  lestitutica  du  prix  des  dites  tenes  vendues, 
<^  lesqn6Ue.s  nstoai  paveillemMt  r^nnies  de  plein  droit  an 

(1)  Ed.  et  Qrd.  in-So  1. 1,  p.  531. 


^<  domaine  de  Sa  Majeste,  et  seront  au  surplus  lesdit^.deux 
"  arrfits  du  six  juillet  mil-sept-oent-OTze ,  executes  seion 
"  leur  forme  et  teneur." 

104.  De  la  part  des  seigneurs,  il  a  et6  dit  que  tout 
I'efTet  que  pouvait  avoir  la  disposition  du  premier  arrfit  de 
Marly  qui  impose  Pobligation  de  conc6der,  6tait  de  donner 
aux  habitans  le  droit  d'obtenir  des  concessions  en  roture  a 
simple  tltife  de  redevance,  sans  6tre  forces  de  payer  des 
deniers  d'entr6e,  s'ils  se  refusaient  k  ce  payement;  mais 
que,  du  moment  qu'ils  y  avaient  consenti,  il  n'y  avait  pas 
lieu  a  la  nullit6  de  la  concession,  ni  a  la  restitution  des 
deniers  payes,  puisque  l'arr6t  ne  pronon^ait  ni  Pune  ni 
Pautie.  A  Pappui  de  cette  pretention,  Pan  argumente  du 
fait  que,  par  Parrot  du  15  mars  1732,  la  peine  de  la  nullitfe 
du  contra];  et  de  la  restitution  du  prix  a  et6  attachSe  a  la 
vente  que  les  seigneurs  faisaient  de  leurs  terres ;  d'oil  Pon 
conclut  que  cette  pAine  n'6tait  pas  dans  Parrot  de  Marly. 

Cela  peut-fitre  viai  en  autant  que  le  contrat  portait 
concession  k  titre  de  redevance  ;  Parrfit  de  Marly  le  laissait 
subsister ;  mais  conclure  de  la  qu'il  ne  devait  pas  y  avoir 
lieu  k  la  restitution  des  deniers  d'entree,  c*est  raisonner  k 
faux,  et  s'exposer  a  tomber  dans  Pabsurdite  de  prfetendre 
que  le  legislateur,  dans  une  partie  de  sa  loi,  permettait  de 
faire  ce  qu'il  avait  prohibe  dans  une  autre  partie  de  cette 
m6me  loi ;  prohibition  qui,  dans  le  pr6ambule,  est  d6clar6e 
6tre  Pun  des  principaux  objets  de  cette  loi. 

105.  II  faut  done  dire  que  la  peine  de  la  restitution  des 
deniers  d?entr^e^  c'est-a-dire  du  prix  de  vente,  se  trouve  dans 
Parrfit  de  1711,  bien  que  celle  de  la  nullit6  de  la  concession 
ne  s'y  trouve  pas.  Mais  Pabus  quejcet  arrfet  avait  pourobjet  de 
prfevenir,  continuant  d^exister,  le  Roi  alia  plus  loin  dans  son 
arrSt  du  15  mars  1732 ;  non  seulement^il^aintint  la  peine 
de  la  restitution  des  deniers,  mais  il  pronon^a  encovcla 
peine   de   nullite   du  contrat  tant   conune  concession  que 
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comme  vent^,  ea  oidonnant  qu'en  paieil  cas,  les  texred  ven- 
dues seraient  r6anies  a  son  domaine.     La  peine  firappe  les      '^'^<- 
denx  parties  aa  contrat,  le  censitaire  comme  le  seigneur^ 
tandis  que^  sous  PanSt  de  1711,  elle  n'atteignait  que  le 
seigneur. 

106.  En  outre  Parrfet  de  1732renferme  une  disposition  qui 
ne  se  trouvait  pats  dans  les  arrfits  de  Marly.  II  parait  que 
les  seigneurs  n'6taient  pas  les  seuls  qui  se  rendissent  cou- 
pables  de  Pabus  que  le  Roi  voulait  rfeprimer,  celui  de  ven- 
dre  des  terres  avant  qu'elles  fflssent  dfefirichfegjs.  Leurs  cen- 
sitaires  avaient  fini  par  les  imiter  ;  ils  vendaient  ileurtour, 
avant  de  les  avoir  d6frich6es,  les  terres  qu'ils  avaient  obte- 
nues  en  concession,  et  les  acheteurs  les  revendaient  de  mdme 
a  d'autres,  sans  les  mettre  en  culture.  Ce  nouvel  abus,  le 
Roi  veut  aussi  le  rfeprimer  par  son  arrfit  de  1732.  II  croit  y  r6- 
ussir  en  pronon^ant  contre  ces  ventes  des  censitaires 
la  peine  de  nulUte  ,  la  restituticm  du  prix,  et  la  reu- 
nion des  tenes  k  son  domaine,  tout  de  m6me  qu'il  Pavait 
prononc^e  contre  les  ventes  faites  par  les  seigneurs. 

107.  De  1713  k  1718,quelques  concessions  furent  faites 
par  le  gouvemeur  et  Pintendaut,  MM.  Vaudreuil  et  Begon, 
et  quelques  brev6ts  particuliers  de  ratification  furent  donn6s 
par  le  Roi.  (1)    (11) 

(1)  Analyse  de  M.  Dunldn  ;  partie  2^  p.  1  &  5. 

(11)  Moreau  de  St.  M6ry  \  t.  2.  p.  395. 

Ordonnaace  du  Roi,  du  i6  Oct.  1713,  qii  statue  ^  que  les  pro- 
^  pri6taires  des  terres  situ6es  en  Plsle  de  la  Tortue  et  c6te  St. 
^  Domingue,  soit  par  concession  ou  contrat  d'acquisition,  soient  te- 
^  nus  de  faire  un  ^tablissement  dessus  et  d'en  commencer  le  d6friche- 
^<  ment  dans  un  an  du  jour  de  la  date  des  pr^sentes,  d'en  d^fricher  les 
'<  deux  tiers  dans  le  terme  de  six  ann^es  suivantes  ;  savoir,  un  tiers 
*^  dans  les  trois  premieres  ann^es,  et  I'autre  tiers  dans  les  trob  suivan- 
^  tes,  "  sous  peine  de  reunion  au  domaine  ;  ordonne  d'ins^rer  uae 
^  clause  i  cet  effet  dans  les  nouvelles  concessions  ;— <^  Fermettons  aux 
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L'ane  de  ces  eoneessions,  celle  de  Vamgmmlatian  de 
la  seignemie  de  Beaumont,  fidte  le  10  Avnl  171S,  (S)  ae 
distingue  des  concessions  ant^iienies  par  nne  oonditiim 
tout^^ait  particuli^ie,  et  que  l'(m  rencontre  ici  pour  la  pre- 
miere fois  :  e'est  celle  de  ^^  ccaic6der  les  dites  terres  a  sim- 
^^  pie  titre  de  redevance  de  20  sols  et  un  chapon  pour  cha- 
"  cun  arpent  de  front  sur  40  de  prefondeur,  et  6  deniers  de 
^^  cens,  sans  qu'il  puisse  6tre  ins^r^  dans  les  dites  conces- 
^^  sions  ny  sommes  d'argent,  ni  aucune  autre  charge  que 
^^  celle  de  simple  titre  de  redevances  et  ceux  ci-dessus,  sui- 
^^  vant  les  intentions  de  S.  M." 

La  seigneurie  des  MiUe-IaUs  conc£d6e  au  sieur  Dugu6, 
le  24  Sept.  1683,  n'ayant  pas  %ik  d6frich6e,  fut  r6unie  au 
domaine  de  la  couronne,  sur  la  requite  et  les  ccmclusions 
du  procureur*g6n6ral,  par  ordonnance  du  gouvemeur  et  de 
Pintendant,  MM.  Vaudreuil  et  Begem,  rendue  le  ler  Mars 
1714,  en  conformite  du  premier  arr6t  de  Marly ;  et  le  6  du 
mgme  mois,  elle  est  conc6d6e  de  nouveau  k  MM.  de  Lan- 
gloiserie  et  Petit.  (3) 

Outre  les  conditions  ordinaires,  et  particuli^rement 

^  propri6taire8  des  dites  terres  d'en  conserrer  tin  tiers  en  bois  debout ; 
<<  et  leur  d^feadons  de  vendre  les  terrains  qui  leiir  sont  eoDc4d6t  ou 
M  qu'ils  aaront  acbet^s^  i  moins  qu'ils  ne  soient  au  tiers  d6frich6s,  i 
<<  peine  de  r6imion  k  notre  domaine,  de  restitution  du  prix  de  la  yente, 
<<  et  de  mille  livres  d'amendes.  •••••)  leur  d6fendons  aussi  de  vendre 

<<  aucuns  bois  des  dites  terres,  k  moins  que  ce  ne  soit  des  bois  de  tein- 
<<  ture,  qu'ils  n'en  aient  d^frich6  le  tieni,  i  peine  de  cent  lirres  d'ameu'- 
<'  de ;  ••••••••  Voulons  que  toutes  les  peines  de  reunion  et  d'amende, 

^  port6es  par  ces  pr^sentes,  ne  puissent  6tre  r6put6es  en  aucun  cas 
«  peines  comminatoires :  et  que  toutes  les  discussions  et  a£faires  qui 
«  pourront  arrivcr  pour  Pex^cution  des  pr^sentes,  soient  jug6es  par  le 
"  gouTemeur  et  commissaire  ordonnateur  de  notre  Isle  de  la  Tortuc  et 
"  c6te  Saint-Doroingue*  ••••.'* 

(2)  **TitresdesSeig,''p,64. 

(3)  ib.  p.  59, 
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celles  qtu  sont  ins6r6e8  dans  le  htevH  g6ii6ral  de  fatifica- 
tion  dn  6  juillet  1711,  cette  nouvelle  ccmcession  cantient 
aassi  celle  de  8on8-conc6der  k  on  taux  fixe,  semblable  ati 
litre  de  Beaumont,  avec  n6anmoins  cette  difiSrence  que  ce 
taux,  dans  la  seigneurie  des  Mille-Isles,  pourra  6tre  6xig6 
sur  une  tene  de  30  aipents  de  profondeur,  an  lieu  de  40. 

La  ccmcessioa  de  la  piemi^re  partie  de  la  seigneurie 
du  Lac  des  Deux-MarUagneSj  contient  les  clauses  partlcu* 
litres  qui  suivent :  (1) 

lo.  ^^  A  condition  qu'ils  feront  k  leurs'd^pens  toute  la 
^^  d6pense  n^cessaire  pour  le  changement  de  la  dite  mission 
^^  (la  translation  de  la  mission  des  Sauvages  du  Sault  au 
"  R^oUet  sur  les  tenes  de  cette  nouvelle  seigneurie), 

2o.  "  Et  d'y  faire  hkiit  aussi  k  leurs  dfipens  une  6glise, 
"  et  uri  fort  de  pierre  pour  la  surety  des  Sauvages,  suivant 
^^  les  plans  qui  nous  en  seront  par  eux  remis  incessamment 
*•  pour  estre  par  nous  vu  et  approuv6,  et  que  les  dits  Wlti- 
^^  ments  seront  finis  dans  Pespace  de  deux  ans, 

lOo.  ^^  De  conc6der  les  dites  terres  si  simple  titre  de 
^^  redevances  de  20  sols  et  un  chapon  pour  chacon  arpent 
"  de  terre  de  firont  sur  40  de  profondeur  et  de  6  deniers  de 
"  cens  sans  qu'ils  puissent  6tre  ins6r6  dans  les  dites  con- 
^'  cessions  ny  sommes  d'argent  ny  aucune  autre  charge  que 
"  de  simple  titre  de  redevance  suivant  les  intentions  de  S.  M." 

Le  brevet  de  ratification  de  cette  concession,  donne  par 
le  Roi  le  27  Avril  1718  (2),  acecideparticulierqu'ilmodifie 
plusieurs  des  clauses  du  titre  de  concession,  et  qu'il  y  .est 
dit  que  la  concession  est  valid6e  ^^  seulement  pour  les  char- 
^^  ges,  clauses  et  conditions  qui  seront  express6ment  men- 
"  tionn6es  dans  le  present  brev6t." 

(1)  "  Titrcs  des  seig,''  p,  337. 

(2)  Brevets  de  ratif.  p«  7. 
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La  lOe.  clause  du  titre,  qui  ^st  la  12e  dans  le  brergt 
se  trouve  modi£i6e  ainsi :  ^^  de  coiic6der  les  dites  terres  qui 
^'  serofU  en  bais  deboutj  a  simple  litre  de  redevances  de  20 
^^  sols  et  1  chapou  par  chacun  arpent  de  front  sur  40  de  pro- 
^  fondeur,  et  de  6  deiders  de  cens,  sans  qu'il  puisse  6tre  in* 
'^  86r6  dans  les  dites  concessions  ny  sommes  d'argent  ny 
*^  aucune  autre  charge  que  de  simple  titre  de  redevances, 
*^  leur  permeUant  rUanmoiM  S.  M.  de  vendre  on  danner  d 
^'  redevances  flvts  fortes  les  terres  dont  U  y  aura  au  mains 
"  un  quart  de  dtfrich^.^^ 

108.  Dans  Pintervalle  qu'embrasse  le  no,  pr6c§dent,  le 
Roi,  par  lettres-patentes  du  mois  de  Juillet  1714,renouvelle, 
au  profit  des  Eccl^siastiques  du  S^minaire  de  St.  Sulpice, 
la  concession  qu'il  leur  avait  dej&  faite  par  arr6t  du  22 
Avril  1704,  du  droit  de  percevoir  les  droits  seigneuriaux  sur 
les  ^changes  de  terres  dans  leurs  seigneurles  de  "  PIsle  de 
Montreal,  cdte  St.  Sulpice,  islots  courcelles  et  d^pendan- 
ces,"  conform6ment  k  "  ses  Edits  et  Declarations  des  20 
Mars  1673  et  20  F6vrier  1674,  et  autres  donnas  en  conse- 
quence." (1)  Cette  concession  leur  avait  6t6  faite  pour  leur 
tenir  lieu  d'indemnit6  k  raison  de  leur  d6mission  de  la  haute 
justice.  (11) 

(I)  Ed.  &  Ord.  t.  1  p.  342, 

n  est  dit  dans  ces  lettres-patentes,  que  VvnH  de  1704  n'ayait  pas 
encore  eu  d'ex^cution,  parce  que  les  expeditions  qui  ea  avaient  ktb  en- 
voy^es  en  la  Nouvelle-France,  avaient  htb  perdues  avec  le  vaisaeaa 
qui  les  portait. 

(II)  Moreau  de  St.  M6ry ;  t.  2.  p.  474. 

Ordonnance  dul  ^uyemeur  et  du  cominissaire  ordonnateur,  du  3 
D6c«  1715,  qui,  sur  la  remontrance  du  procureur-gen6raI  du  Eoi  au 
Conseil  Superieur  du  Cap,  et  en  ex6cution  de  Parret  du  ler  D^c. 
1710  et  de  la  declaration  du  Roi  du  16  Oct,  1713  [ci-devant  p.  121] 
*'  reunit  au  doroaine  les  hattes  et  corails  du  dit  lieu  du  Limbe,  terres 
^  abandonn^es,  concessions  qui  n'ont  pas  ete  mises  en  valeur,  et  celles  qui 
"^  teront  aa-dessus  de  mille  pas  qnarres^quoiqa'eD  partie  defricbees. . . ; 
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109.  D'aprfes  Pordre  chronologlque  suivi  par  M.  Dunkin 
dans  son  analyse  des  titres  des  seigneuries,  il  ne  parait  pas 
qu'ancnne  concession  ait  6t6  faite  de  1717  k  1727.  Le  fait 
est  expliqu6  par  Pextrait  suivant  d'un  "  mfimoire  du  Roi  k 

MM.  de  Vaudreuil  et  Bfegon,"  du  23  mai  1719  (1) ;  " S. 

"  M.  a  vu  le  m§moire  du  sr.  Desjord  Moreau,  capitaine  des 
"  troupes,  qui  demande  une  concession  de  terre  k  tltre  de 
**  fief  et  de  seigneurie  avec  (aic)  tout  moyenne  et  basse 
"  justice ;  elle  se  serait  portfee  volontiers  k  lui  accorder  cette 
"  grkce^  mais  le  grand  nombre  de  seigneuries  n'ayant  que 
"  trop  pr6judici6  k  Pfetablissement  du  Canada,  il  y  a  plu- 
"  sieurs  annfees  qu'il  fut  rfesolu  de  n'en  plus  accorder,  S.  M. 
"  Pa  encore  expliqu6  aux  srs.  de  Vaudreuil  et  Begon,  par 
"  sa  d6p6che  du  15  juin  1716  et  son  intention  n'est  point  de 
**  rien  changer.  Elle  ne  veut  k  Pavenir  accorder  des  con- 
"  cessions  qu'en  roture.  Cependant  quoiqu'elle  leur  ait 
"  ordonn6  de  ne  les  donner  que  de  3  arpents  de  front  et  de 
"  40  de  profondeur,  dans  les  bonnes  terres,  elle  trouvera 
"  bon  qu'ils  6tendent  d'avantage,  s'ils  le  jugent  a  propos." 

^  declare  les  pr^tendus  propri^taires  des  dites  hattes  et  corails  et  ter- 
^  res  abandoiui6eSy  d^chus  de  leurs  pr6tentiooS|  soit  quails  les  aient 
^  eues  par  concession  ,  acquisition,  ou  autrement,  faute  par  eux  de  les 
**  avoir  entretenus,  habitu6s  et  garnis  de  b^tes,  conform^ment  aux  ter- 
^  mes  des  concessions,  k  I'ordre  obsery6  dans  la  colonic  de  tout  terns, 
'<  et  aux  arrets  et  declaration  du  Roi  rendus  k  ce  sujet  • .  •  •  et  faisant 
**  encore  droit  sur  la  dite  remontrance  du  procureur-g^n^ral,  i  Pocca* 
<<  sion  de  quelques  propri6taires  des  dites  battes  et  corails,  lesquels  ont 
<<  vendu  de  ces  raques,  bois  debout,  sans  les  avoir  d^fricb^es  en  entier, 
^  ou  m^me  les  dits  bois,  k  des  ouvriers,  contre  les  defenses  expresses 
**  de  S.  M.,  port^es  par  la  dite  declaration  du  Roi,  sous  peine  de  mflle 
"  livres  d'amende  envers  les  premiers  et  de  cent  livres  envers  ceux  qui 
**  ont  vendu  settlement  des  bois  ;  nous  d6clarons  les  marcb^s  faits  des 
<<  dits  ternuns,  bois  debout,  et  des  dits  bois,  nuls  et  de  nulle  valeiir,  etc* 
«  etc." 

(1)  Doeaments  obtemis  ii  Paris,  p.  XV';  voir  ci-devant  no.  96 . 
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C*e8t  dans  Pannfee  1717  que  M.  D'Aguesscau  mit  au 
jour  le  projet  de  loi  dont  il  a  6t6  fait  menticm  au  no.  97,  et 
auquel  il  donnait  le  titre  "d'arrfit  pour  annuler,  dans  les 
"  actes  et  contrats  de  concession  faits  en  Canada,  les  ciau- 
"  ses  contraires  k  la  Coutume  de  Paris,  et  oidonner  qu'elle 
"  y  sera  observ6e  k  Pavenir." 

II  n'en  fat  tenu  aucun  compte,  et  Pcenvre  de  M.  D^A- 
guesseau  est  toujours  rest^e  k  P6tat  de  simple  piojeU  Bien 
plus,  en  cette  m^ine  ann6e  1717,  (1)  oa  voit  le  Roi,  dans 
des  lettres-patentes  du  mois  d'Aodt,  par  lesquelles  11  6tablit 
la  Compagnie  d'Occident  et  lui  concede  la  province  de  la 
Louisiane,  donner  a  cette  Compagnier(art.  8)  le  droit  "  de 
^^  vendre  et.  aligner  les  terres  de  sa  ccmcession  d  tela  cens 
"  et  rentes  qu^eUe  jugera  d  propoa^  mfime  les  accorder  en 
^^  franc-aleu  sans  justice  ni  seigneurie.     (11) 

1 10.  Apr^s  un  laps  de  10  ann6es,  on  voit  les  concessions 
en  fief  recommencer  en  Canada.  La  premiere  qui  est  du  18 
Aodt  1727,  (2)  est  celle  de  Vaugmentation  du  fief  St.  Jean, 

(1)  Ed.  el  Ord,  in  So.  t.  1,  p.  377. 

(11)  Moreau  de  St.  M617  ;  t.  2.  p.  590. 
Ordonuance  des  administrateurs,  du  U  Sept.  1717,  qui,  car  la  remon- 
trance  du  procureur-g6n6ral  du  Roi  au  conseil  du  Cap,  et  en  execution 
des  arrets  du  conseil  d'etat  et  declarations  du  Roi,  des  let  D6c.  1710, 
16  Oct.  1713,  et  du  r6glement  du  3  D6c.  1715  [ci-devant  p.  117, 121, 
124.]  r6unit  au  domaine  plusieurs  concessions  qui  n'ont  pas  kth  mises  en 
yaleur,  declare  nulies  et  de  nulle  valeur  toutes  les  ventes  et  cessions  de 
terres  en  friche,  soit  par-devant  notaires,  ou  sous  seingB-priv6s  5  ordonne 
que  les  vendeurs  et  cessiontoaires  des  dites  terres  seront  poursuivis  a  la 
diligence  du  procureur-g^ndral  ou  de  ses  substituts*  •  •  pour  se  voir  con- 
damner  a  mille  livres  d'amende  port^e  par  la  declaration  du  16  Oct. 
1713.  •  •  .et  le  prix  restitu^  i  Facheteur  dont  les  terrains  seront  r6unis, 
pour  etre  concedes,  s'il  est  estim6  raisonnable,  ou  aux  dits  acheteurs  ou 
ii  d'autres  qui  se  pr^senteront  et  qui  n'auront  point  de  terres. . .  .^ 

(2)  «  Brevets  de  ratif.^  p.  84. 
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j<»giiaiit  an  fief  de  la  RivUre  du  Laupj  dans  le  Dittriot  des 
3  Rivieres  ;  elle  est  donn^e  par  le  gonvemetur,  M.  le  Mar- 
quis de  Beauhamois,  et  Pintendant  M.  Dupay^  aux  Dames 
Religieuses  Ursulines  des  3  Rivieres,  avee  droit  de  basse 
justice  seulement  "  pour  les  cens  et  rentes,  redevances,  lods 
"  et  ventes,  quint  et  relief  et  tous  autres  droits  et  devoirs 
^^  seigaeuriaux....  k  telles  sommes  qu'ils  pnissent  mon- 
^^  ter.  •  •  • ''  Leur  juge  devait  aussi  connaitre. « •  •  de  toutes 
matidres  personnelles  entre  ^^  leurs  snjets  et  vassaux  jusqu'i 
^^  c<mcurrence  de  la  somme  de  50  sols  et  de  tous  d61its  dont 
^^  Pamende  v?ex4dera  pas  la  $omme  de  10  «ob."  Les  con- 
diti(»iB  particnli&res  4  lemaiquer  dans  cette  ccmcession  comme 
la  distiBguant  des  pr6#6dente8,  sont : 

lo. — "  A  la  charge  que  les  appellations  de  leurs  offi- 
^^  ciers  ressortiront  nuement  k  la  justice  royale  et  pardevant 
^^  le  lieutenant'  general  des  3  Rivieres,  fue  leur  juge  $era 
^^  oUigS  d^avertir  encas  de  d(Ut$  punismbUs  de  plus  gran- 
deamende^ 


a 


2o, — "  Et  k  la  charge  de  faire  conduire  tous  les  d^lin- 
**  quants  qui  seront  trouv6s  dans  P6tendue  de  leur  fief^  dans 
^^  les  prisons  de  la  justice  royale  des  3  Rivieres,  pour  raison 
"  de  quoy  elles  pourront  avoir  elles-mfimes  sergents  et  pri- 

9,  Reserve  ordinaire  de  terrain  et  bois  pour  la  construc- 
tion des  forts  etc.,  "  sans  6tre  tenue  d'aucun  d^dommage^ 
**  ment  envers  les  dites  dames  religieuses,  non  plus  qu*en- 
^^  vers  les  propri6taires  des  dits  tenrains  n^cessaires  k  Sa 
Majest6." 

1  lo. — "  Et  de  ne  conc^der  de  la  part  des  dites  dames  re- 
ligieuses les  dites  terres  qu'c^  simples  titres  de  redevances 
de  20  sols  et  1  chapon  pour  chacun  arpent  de  front  sur  20 
arpents  de  profondeur,  sans  qu'il  puisse  6tre  ins6r6  dans  les 
dites  concessions  ny  sommes  d'argent  telle  qu'elle  soit  ny 
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^'  aucune  autre  charge  que  celle  de  simple  titre  de  redevan- 
"  ce   suivant  les  intentions  de  S.  M."  (11) 

La  seconde  concession,  qui  est  celle  de  la  seigneurie  de 
Beauhamois  ou  Yillechauve,  est  faite  par  le  Roi  lui-m^me 
le  12  Avril  1729  (1)  au  gouvemeur  M.  le  maiquis  de  Beau- 
hamois, et  k  son  fir^re  le  sr.  Claude  de  Beauhamois  de 
Beaumont.  EUe  ne  contient  que  les  conditions  ins^r^es 
dans  le  brevfit  g6n6ral  de  ratification  du  6  Juillet  1711,  (ci- 
dessus  no.  99.)  Ainsi  elle  ne  fait  aucune  mention  du  taux 
des  redevances  des  sous-concessions  a  faire  en  censive. 

La  troisi^me  des  concessions  faites  depuis  1727,  est 
celle  de  DesplaineSy  en  augmentatioiMe  celle  de  Terrebon- 
ne qui  avait  6t6  conc6d6e  le  23  D6cembre  1673,  (ci-dessus 
p.  70.)  Le  gouvemeur  et  I'intendant,  par  lettres  du  22 
Juillet  1730  (2)  avaient  permis  au  seigneuj  de  Terrebonne, 
sr.  Louis  Lepage  de  Ste.  Clair,  de  continuer  des  6tablisse- 
ments  dans  la  profondeur  de  deux  lieues,  sous  le  bon  plai- 
eir  de  S.  M.,  qui,  le  10  Avril  1731  (3),  lui.donua  la  conces- 
sion de  cette  profondeur  sur  tout  le  front  de  sa  seigneurie 
de  Terrebonne,  "•  aux  m6mes  droits  qui  sont  attaches  a  sa 
**  dite  seigneurie,  et  sous  les  mfemes  redevances,  clauses  et 
**  conditions  dont  elle  est  charg^e.  " 

Enfin  la  quati^me  de  ces  concessions  qui  ont  pr6c6d6 
Tarrftt  de  16  Mars  1732,  (ci-dessus  no.  103),  fut  faite  sur  la 

[11]  Moreau  de  St.  M6ry  ;  t.  3  p.  250. 

OrdoDDance  des  administrateurs,  du  30  Avril  1728,  qui  annule  des 
concessions  dont  on  avait  fait  ^  trafic  et  conunerce,  au  m^pris  des  or- 
donnances  du  Roi  et  r^glement  k  ce  sujet,"  et  ordonne  que  les  prix  des 
ventes  ou  cessions  seront  restitu6s  par  les  concessionnaires  ou  ven- 
devrt* 

[11  2e  vol.  des  ^  documents  seigneuriaax,^  imprun^s  a  Qn6bec 
en  1852,  p.  260. 

(2)  2o.  Vol.  des  **>  documents  seigneuriaux  j  **  p.  140. 

(3)  BrevAtf  de  ratif.  p.  4. 
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rivi^  Tamaska  par  le  goavemeor  et  Pintendant  Hooquait 
^  I'Eydqoe  de  SamoS)  coadjutenr  de  Qa^bec*  EUe  poitb  la 
date  du  16  Oct  17S1  (1).  Ce  qui  pent  distingver  <^ttd 
"Conoesaion  des  pr6cMeiite8,  c'est  la  daiue  arnvmale : 
6o.^^  etde  faiie  insiie^  paieiUea  oonditiaiia  dans  lea  oon- 
^^  Gosnioiui  qa'il  fera  4  aes  tenaneieia,  •mod  ciM  at  THKtm  et 
^<  redevonce$  uceo%thmti$par  arpHit  de  te&€  de  /^^ 
^^  arpene  de  prqfandemr.  "(t).  Cette  danae  ae  letitotivedaiia 
des  concessions  subs^qoefttes* 

111.  An  no.  lOS,  j'ai  rendu  compte  de  Parrdt  da  consei} 
d'Etat,  dn  16  Mars  1732,  qui  fat  eui^gistr^  k  Quebec  le  4 
Sept.  de  la  m6me  ann^e.  U  fut  rendu  k  la  suite  des  repre- 
sentations laites  par  MM.  de  Beauhamois  et  Hocquart, 
d'abord  dans  use  lettre  du  10  Octobre  1730^  etr^itgr^esdans 
une  autre  du  3  Oct.  1731,  qu'ils  adressferent  au  ministre  en 
t^ponse  k  ceUk  que  C6  dernier  leur  avait  6crite  le  84  avril 
precedent  (3)  Le  dispositif  de  Parrot  est  empruntS  pres« 
que  litt^ralement  &  la  lettre  du  8  Oct  1731. 

U  suffit  de  transcrire  ici  la  lettre  du  ministie,  pour  fairs 
voir  combien  6tait  persistante  la  voloiit6  du  Roi  relati- 
vement  h  Pobligation  des  seigneurs  canadiens  de  d^firicher 
et  par  consequent  de  conc6der : 

<^  J'ai  re^u  la  lettte  que  vooi^  jsi'aVes  icnte  le  10  Octo- 
^^  Ine  de  PaBil6e  demi^re,  au  suj^tdes  oom^siiidns  des  titles 
«(  en  Canada  et  j'en  ai  rendu  compte  au  Roi.  S.  M.  a  ap- 
^^  pHa  avec  peine  Pinex6cution  des  airftts  du  6  Juillet  1711, 
\^  au  sujet  de  ces  tenes  et  les  abus  qui  se  ecoimettent  en 
<^  bctfttravention  k  ces  afrdts*    EUe  se  seralt  d6termin6e 

^^  pcmr  faire  cesser  un  d6s<mlie  aussi  pr6judiciable  k  P6ta- 

-  ■    -  ^     ' 

(1)  ^  Titresdesseig.^p.  156. 

(2)  Cette  coacession  a  6t6  r6anii^  an  doniidBe  |^  ofd^Maaet  <in 
10  Mai  1741^  arte  plittieiira  aotna  leigiifaries,  fioite  de  d6fridMBeat; 

(3)  DocttmeniUrefiis4tFtoia.p.in|IV|y«etXVL 

It 
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^^  blissement  de  la  colonic  qu'aux  interSis  des  habitants  et 
^  da  commerce,  ci  rendre  un  arr^t  poor  ordonner  I'ex^cu- 
^<  tionde  ceux  du  6  Juillet  1711,  et  declarer  en  mfime 
^^  temps  nnlles  toutes  les  concessions  des  tenes  en  seigneu- 
^  ries^et  en  lotme  qoi  n'ont  point  6t6  confiim§es  et  qui  ne 
*^  sent  p<»nt  en  valem  et  de  voos  d^fendie  de  c(mc6der  des 
^  tenes  jnsques  k  la  confectian  du  papiei^terrier  et  jnsqu'^ 
<^  ce  qu'il  en  fiit  aatiem«it  oidonn6,  mais  elle  a  bi^i  Toola 
^*  suspendie  josqu'^  ce  que  j'aie  re^u  votre  r6ponse  et  votre 
**  avis  snr  cela.  Ces  defenses  ont  denx  objets  :  le  premier 
**  de  finir  I'puvrage  de  ce  papier-terrier  et  le  second  de 
**  parvenir  k  la  reserve  des  forfits  pour  pr6venir  la  disette 
"  des  bois  dont  vous  marqnez  que  les  concessionnaires  des 
^^  devantures  manqnent  actuellement  et  anssi  pour  faire 
"  dans  la  suite  dans  le  pays  un  domaine  k  S.  M.  '* 

*♦  Ce  ne  sera  que  par  I'examen  du  papier-tenier  que  Pon 
"  pourra  avec  connaissance  de  cause  et  avec  utUit6  6tablir 
"  I'fitendue  de  ces  forfits,  ainsi  M,  Hocquart  ne  pent  avoir 
"  trop  d'attention  k  commencer  cet  ouvrage  qui  dure  depuis 
**  si  longtemps." 

112*  On  voit  la  mention  de  cet  arrfit  du  15  mars  1732, 
dans  un  tftre  ant6rieur  k  son  enr6gistrement  en  Canada. 
C'est  un  brevet  de  ratification,  donn6  par  le  Roi  le  8  Avril 
I7S3,  de  la  coticession  fiedte  k  PEv^que  de  Samos,  le  15 
Oet  1731,  (oiKiessiu  no.  110).  La  6e  clause  de  ce  brevet 
porta  2  "  a  la  chaxge  de  la  mettre  en  valeur,  et  d'y  tenir  et 
^^  faire  tenir  feu  et  lieu  par  ses  tenanciers,  dcms  le  terns 
^  preeorii par  VarrA  du  coneeild^EUU  du  15  Mare  dernier^ 
^  k  foute  de  qnoy  elle  sera  r6unie  au  domaine  de  S.  M." 

113.  Depuis  Penr6gistrement  de  Parrfit  du  15  Mars 
1732,  jusqu'a  Pann6e  1740  inclusivement,  un  tr^s  grand 
nombro  de  concessions  sont  faites  par  le  gouvemeur  et 
intendant,  MM.  de  Beauhamois  et  Hocquart,  et  plusieurs 
brevets  de  tatifioation  sont  obtonos  da  Roi.    Lesclauses.de 
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la  plopart  de  cea  eoncessicHiS)  particvdi^ieniBiit  de  eelles 
donn6es  sur  les  bords  dn  Lac  Champtain,  eont  presque  ton- 
tes  semblables;  oe  soUt  les  conditions  iiis6r6es  dans  It 
brevfit  g6n6ral  de  ratification  du  6  JuiUet  1711  (!)•  Voici 
ce  qui  pent  distinguer  quelques-unes  de  ces  concessions 
entre  elles  et  eelles  qui  les  ont  pr6c§d6es, 

lo.— -il^;iiMi9<a^ofi  de  la  seig^arie  dn  hae  dea  Dmx- 
MorUagmg'y  26  sept.  1733.  (2) 

A  la  fin  de  la  clause  ordinaire,  **  de  faire  inserer 
**  pareilles  conditions  dans  les  concessions  qu'ils  feront  k 
"  leurs  tenanciers,*'  le  tltr6  ajoute  les  mots  suivants :  "  aux 
cens,  rentes  et  redevances  accoutuni6s  par  aipent  de  terre 
de  front  sur  40  aipents  de  profondeur.''  Le  brevfit  de  ratifi- 
cation est  en  date  du  ler  Mars  1735,  (3).  On  y  lit :  "  Le 
"  Roi....  s'fitant  fait  repr6senter  la  concession  faite  le  26 
"  Sept.  1733....  aussi....  le  brevfit  du  27  Avril  1718,  par 
"  lequel  il  a  conc6d6  au  m6me  S^minaire  la  dite  seigneurie 
"  appel6e  le  Lac  des  Deux-MoniagneSy...  confirme  la  dite 
"  concession...  aux  charges,  clauses  et  conditions  cy-aprds, 
"  savoir  ....♦."  1  lo.  "  et  de  faire  insurer  pareille  condition 
^^  dans  les  concessions  pcur  un  thre  qu'ils  feront,  k  kurs 
^^  tenanciers  aux  cena^  rentes  et  redevances  accoutttmSs  par 
^'  chaque  arpent  de  tene  da$$s  les  seigneuries  taisihes,  eu 
<<  £gard  d  la  quaiU4  tt  sUtuOian  des  hiriiages  au  temps  des' 
^^  dites  caneessiona  ptarUadiireSj  ce  que  S.  M.  veut  aussy 
^^  estre  6bserv4  pow  les  terres  et  hirttages  de  la  seigneurie 
^^  du  Lac  des  Deux-Montagnes  appartenante  aux  dits  Eccl6- 
<^  siastiques,  noncbstant  la  fixation  des  dits  cens  et  redevan- 
^^  ceset  dela  quantity  de  terre  de  chaque  concession  port6e 
**  au  dit  brevet  de  1718,  &  quoy  S.  M.  a  d6rog6....  12o. 
**  voulant  S.  M.  que  les  dites  concessions  (c'est-4-dire  les 
**  deux  parties  de  la  seigneurie)  soient  restreintes  et  sujettea 

fl)  Analyse  de  M.  Dunkin  2e.  partiei  p.  8  ^  24. 
2)  «  Tltres  des  seig  "  5  p.  171  • 
(3)  Brevets  de  ratificatioD,  p.  8. 
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^^  anx  ootidilioas  cy-dearaa  sans  anomie  exeeption  boos 
^  pi6texte  qu'eUet  n'ttandent  point  estS  stipules,  lant  dau 
<^  la  dile  concession  de  1T38  c|ae  dans  le  dit  bievdt  du  17 
«  dttmoiad'ATOiniS.'* 

2o. — Ste«  Marie,  Su  Joseph  et  SU  Francois,  Beaace, 
23  Sept  1736.  Trois  concessions  semblables  sont  faites  le 
mdme  jour  i,  MM.  Tascheiean,  Rigand  de  Vandienil,  et 
Flemy  de  la  Goigendi^re  (1)  i  et  sur  VoSite  des  concession- 
naires,  lenrs  titles  lenr  imposent  I'obUgation  de  ^^  fedre  faire 
sous  trois  ans  conjointement  et  solidaiiement  tin  grand 
chemin  roulant  et  de  chairette,.  •  •  •  leqnel  chemin  sera  pris 
du  bord  da  fleuve  St.  Laurent  et  sera  continu6  au  travera 
les  terres  des  concessions  appartenantes  aux  h6ritiers  CIu^ 
rest  (seig.  de  Lauzon)  et  aux  h6ritiefs  Joliet,  sans  ixtferrop^ 
tion  jjusqu^u  devant  de  Ptslet  au  Sapin,  mesme  de  fidr^ 
faire  des  ponts  aux  endroits  oh  il  sera  jug6  n^cessaire  pour 
le  passage  et  la  coinniodit6  des  habitants  qui  voudront  aller 
s'6tablir  tant  dans  les  dites  deux  aneiennes  ccnoessions  que 
dans  celle  accord6e  par  ces  pr6sentes  ^t  de  celles  qui  sqnt 
et  seront  conc6d6es  au-dessius." 

Sow-^t.  Etienne ;  15  Avril  1787 :  (2) 

^^  ^}a  ^hev^  pat k  dit  ar«  Cu^pabt  de  contribnef  pour 
<^  sa  pait  am  obemiA  que  ks  sia.  Tasefaeieso,  Rigaud  de 
^^  Vandnwil  eft  de  k  Gkngenditoe  sont  tenas  de  fiuie  aux 
<<  tegmeti  de  lean  coneesaions.'' 

4o. — Fief  St.  Etienne^  aux  9  Rivieres : 

12  Sept.  1737.    NauveUe  concession  de  ce  fief  k  k 
'^  Compagnie  des  Corges  ^tablies  &  $V  Mftmioe" ;  So.  ^  k  . 
change  orclinaire  dedonner  ayis  des  nuQ^s,  '^  k  Pexeeption. 
^^  des  miijLes  <^q  fer  dont  le  piivijgge  a  est6  accord^  aux  dits 
^^  intferessfes.^^ 

.\  , 

r  (1)  «  Tttres  des  Seig.**  j  p.  178  i  181. 
(2)  ib  ;  p.  189, 
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0 y a^tit en  ime  coooemAcm  antineme  de  ce  fief;  et 
dans  le  aosvean  Ittie  qui  fait  mention  expiesse  de  Pairtt  da 
16  Man  1738,  il  est  dit  qne  eette  piemiife  concession  ayait 
6t6  riunie  an  dcmtaine  par  ordonnanee  da  6  ayril  pi6c6dent 

00.— St  Giles  de  Beaorivage  ;  1  avril  1738  ;  (1) 

ConoMHOHpai  la  goavenenr  et  Pintendant,  k  GiUes 
Rageot,  coatenant,  k  In  d^ma]lde  dB  00  demiexi  la  claose        ^ 
soivante :  ^^  D^laions  qa'aprds  le  d6c^s  de  Pexposant  et 
*^  de  sa  femme,  le  dit  fief  sera  partag6  igalement  entre  les  / 

M  dits  trois  enians  oa  oeax  qoi  lear  sorvivront,  d^rogeant        / 
^  en  tant  quo  de  besoin  k  toates  oootomes  k  oe  oontraires 
^  poor  ce  regard  senlemenf 

114.  Nous  aTons  d£j&  va  qa'en  difiSrents  terns  il  y 
avait  eo,  en  verta  des  airtts  de  retranchement,  de  ceox  de 
1711  et  1733,  plosieors  riunians  de  seigneories  an  domaine 
da  Roi,  fante  d'avoir  accompli  Pobligation  da  d6firichement^ 
II  en  fat  &it  SO  d'an  seal  coap  par  an  m6me  jagement  oa 
OKdcnmanoe,  lenda  par  le  goavemeor  et  Pintendant,  MML 
de  Beaahamob  et  Hocqaart,  le  10  mai  1741  (2),  sar  la  P^^ 
r6qaiaitolre  da  piocarear  g6n6ral  contie  aotant  de  seignenra 
daement  assign^s  (dont  17  avaient  compara,  et  3  avaient 
fait  diiaot),  ^^  poor  voir  dire  et  ordoDner,qae,fiuitepar  eax, 
^^  aax  texmes  des  arrftta  da  conseil  d'Etat  da  Roi,  des  6 
(<  Jailtet  1711  et  16  Mars  1732,  et  dans  le  terns  y  poit£, 
(<  d'avoir  mis  en  coltoxe  et  valear  les  tenes  en  seigneories 
<^  qui  leor  cmt  kxk  oono6d6es,  et  d'avoir  placi  et  6tabli  des. 
^^  habitants  dessos,  elle  seront  et  demeoreront  rSonies  aa 
<<  domaine  de  Sa  Majest6  en  ce  pays."  Nonobstant  les 
raiaons  doon^es  par  les  comparants  et  leor  demande  d'on 
nonreao  d61ai,  la  rfonion  fol  prononcSe  parle  jagement  qoi 
porte  :  *^  VA  les  ordonnances  de  S«  M .  en  date  da  9  Joillet 
^'  1711  et  15  Mars  1732^  et  ses  oidies  k  noos  adress^s 

(1)  Titres  des  Seig.  \  p.  200»  ^ 

(2)  Ed.  et  Ord.  in-So,  t.  2,  p.  555» 


*^  I'aiinee  (temi^^J^'J^  pay  lesquels  ^Uo  nous  ordpiuie  trfes 
"  expressfanent  de  faire  proc6der  a  la  r6umoM.a  son  do- 
^^  maine  des  terres  anciennement  et  nauveUemeni^^ncM^B 
*'  faute  par  les  proprifitaires  d'icelles  d'avoir  rempli  lea  con- 
**  ditions  expliqaies  dans  leurs  tUres  ; 

^^  Nous,  faisant  dioit  sur  la  r6quisition  du  piocureur 
^^  g6ii6ial  du  Roi,  avons  riwii  et  r^funtMOfi^au  domainede 
*^  S.  M.  les  teites  ci-apr^s,  saTT^ir* » •  • 

'^  En  consequence  avons  d6clar6  tous  les  ooncession- 
^^  naires  ci-dessus  d6nomm6s,  d^chus  de  tous  droits  et 
^^  propri6t6  sur  icelles  terres  ;  et  cependant  ayant  aucune* 
"  ment  6gard  aux  representations  faites  par  aucuns  des  dit» 
*'  d6fendeurs,  nous  nous  r6servons,  sous  le  bon  plaisir  de 
"  S.  M.,  de  donner  de  nouveaux  titres  de  concession  des 

/  **  mSmes  terres  a  ceux  des  dits  d§fendeurs  qui  hous  justi- 
"  fieront,  dans  un  an,  avoir  s6rieusement,  et  par  des  d^pen- 
"  ses  et  des  travaux  rftels,  mis  en  valeur  partie  notable  des 
"  dites  terres,  ou  plac§  des  habitans  dessus  pendant  le  cours 
"  U'icelui  an,  pass6  lequel  terns,  en  vertu  et  ex6cution  des 

'  ^  pr§sentes  et  sans  qu^  en  soit  besoin  d'autres,  les  dites 
**  terres  seront  conc6d6es  k  qui  et  ainsi  qu'il  appartiendra." 

(1) 

115.  Entre  la  date  de  la  reunion  de  ces  20  seignenries 
et  le  20  Avril  I74S  (2),  nous  remarquons  plusieurs  brevftts 
de  ratification  et  quelques  concessions,  dont  l*un0  faite  par 
le  Roi  h.  Pintendant  Hocquart,  le  dit  jour  20  Avril  1743, 
"  sur  le  Lac  Champlain  et  vis-a-vis  le  Fort  St.  Fr6d6ric.  '* 

Toutes  ces  concessiong  ainsi  riumes  au  domaijie  d^taient  de 
1737  inclusiyement,  et  ^taient  toutes  8itu6es  dans  la  partie  su- 
p6rieure  de  la  riviere  Chamblf ,  et  sur  le  lac  Champlain,  k  Pexceptioii 
de  deox,  dont  I'une  faite  le  15  Oct.  1731  i  I'Erdque  de  8unos,  dcBois 
Ev^que  de  Qu6bec,  6tait  sur  la  riyidre  Yamaska,  et  Pautre  &ite  le  6 
Octobre  1736  au  sr.  d'Argenteuil,  6tait  sLtu6e  au  bout  de  la  seigneurie 
de  Lanoraie.  Plusieurs  des  terres  ainsi  r^unies  furentconc^d^es  oe  nou- 
veau,  quelques  ones  mtoe  aux  premiers  concessioimaires, 
(2)  Analyse  de  M.  Dunldo,  p.  25  et  26, 


(1)^ 
1731^ 
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Au  nomI»e  de  ces  coneesslons*  est  oellc.  da  23  Mars 
1743  (1),  faite  par  MM.  Beanhamois  et  Hocquart  au  sr. 
Daniel  Li^nard  de  Beaujeu,  d'une  seigneurie  (aujouid'hui 
LacoUe)  qui,  est-il  dit,  avait  6t6  ^^  riunie  au  domaine  de 
S.'M.'par  notie  oidonnaiice  du  10  Mai  1741, en  execution  de 
Paneftt  da  eonseil  d^Estatdu  Roy  dufi  JuiUet  1711  ;  "  &  la 
charge,  ?o«>^  de  d^seiter  et  faire  d^sarter  inceaasaxnment  la 
^'  dite  teife,  et  denQU8Ju$tifier  dea  travaua  qu^U  y  mirafaitB 
^^  d^ifii  d  VatUamme  prochainj  k  tanta  de  quoy  la  pr^sente 
^^  concessicxi  sera  et  demeurera  nuUe  et  comme  nonrove^ 
^^  nue  en  vertu  du  dU  arrest  du  eonseil  d^Etat  du  Roy  et  de 
^^  notre  d.  ordonnance  du  d.jowr  10  May  1741,  et  sans  qu^U 
^^  en  soit  besoin  ffautre.  '^ 

Le  ler.  Mai  1743,  le  sr.  Foucault  dont  la  seigneurie 
6tait  une  de  celles  qui  avaient  6te  r^unies  par  Pordonnance 
du  10  Mai  1741,  ayant  justifie  de  travaux  de  dfefrichement 
regard6s  comme  suffisants,  en  obtient  une  nouvelle  conces- 
sion, avec  augmentation  d'une  lieue  de  front.  (2) 

116.  L'on  voit  par  le  titre  de  concession  de  lAvaudUre^ 
du  20  Sept.  1744  (3),  que  c'ctte  concession  est  faite  par  le 
gouverneur  et  Pintendant  en  execution  de  deux  arrfits  du 
eonseil  d^Etat  du  Roi,  dont  Pun  en  date  du  20  Avril  1742  et 
Pautrp  du  10  Avril  1743.  Le  premier  de  ces  arrets  rendu 
sur  une  contestation  entre  le  sr.  Hugues  Jacques  P6an 
de  Livaudifere,  et  le  sr.  Jacqu6s  de  la  Fontaine,  avait  d6cla- 
r6  nul  et  non-avenu  un  brev6t  du  30  Avril  1737,  confirma- 
tif  d'une  concession  faite  au  dernier  le  10  Oct.  1736,  et 
ordonn6  de  conc6der  au  premier  la  seigneurie  dont  il  s'agit. 
Le  second  arrfit  avait  deboute  les  Dames  Religieuses  de 
PHopital  general  de  la  demande  par  ellc  faite  quUl  fAt 
sursia  a  Pexpedition  da  titre  de  concession  en  favour  du  dit 
dit  sr.  P^an  jusqu'ct  ce  quUl  eflt  6t6  statu6  sur  leurs  pr6ten^ 
lions  k  la  propri6t6  de  la  moiti6  de  cette  ccmcession. 

(1)  litres  deq  seig.  p.  20S.  ^ 

(2)  Titres  des  seig.  p.  205. 

(3)  t6.  p.  208. 
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117.  l>17Jumetl74S,(l)leRoimldiiike<iMb^^ 
coaoemant  les  concessioiis  dans  lea  oolooies.  Mtiseett* 
d6claiatioii  ayant  principaleineiit  rappnt  k  ,1a  maniiie  dd 
pioc^der  anx  Tfimdoiui  an  donuune  de  la  eooioiiiie  et  mr  ka 
Gontestatioas  aoaldy^ea  entxe  lea  oooeeaaioBaaiMa,  j'Bsi  par- 
lerai  dana  on  atitie  tendimt)  me  ooatentaiit  de  tmoaoifae  lea 
deox  premiera  atticlea  :  ^  Lea  goavemeoia^  lieateaacDB^fi^ 
^  ii6ranx  poor  noaa  et  lea  intendaiia  de  aoa  c^oniea,  oonti- 
<^  naeiont  de  faire  ooajointemeat  lea  eoilx^eaaioiLa  dea  lettea 
^^  anx  l^bhana  qtd  aeiont  dana  le  cas  d'eli  obMiir  pour  lea 
^  faiie  valoir,  et  lenr  en  exp^dieiont  lea  tittea  <nut  dmms  et 
^  condUtana  ordinaires  el  cooa^wniee^^  art.  ler.  <^  Ila  pio- 
^^  c6d0roiit  paieillement  k  la  i^union  k  notra  demaitie  dea 
^^  tenea  qui  devTont  y  dtre  rimiiea,  et  oe  &  la  diligeaoe  de 
^^  noa  procnrenra  dea  jaiiadictioiia  oidiaaiiea,  da&a  k  tea* 
^  aort  deaqaellea  aenrnt  aita€ea  lea  ditea  tenea,'*  art :  S. 

118.  De  1743  4  la  fin  de  la  dominatioii  fran^aiae^  le 
goavemeur  et  Pintendant  fiient  on  grand  nombre  de  coH' 
qesaions  en  fief^  aoivieai  pour  la  plua  part,  de  brevdta  de  ra^ 
tification  donn6a  par  le  Roi.  (2)  Cea  conceaaiolia,  dont  lea 
deux  deini^rea,  auivant  Panalyae  de  M.  Dunking  datent  de 
1765  et  1758,  ne  oontiennent  aucune  dauae  particulifere 
qui  lea  diatingue  dea  pr£c£dentea  4  un  tel  point  qu^il  aoit 
n^cesaaire  d'en  fiedre  mention. 

(1)  Ed.  et  ord.  i&*8, 1 1,  p.  572. 
Moreaa  da  St  Mery  $  t«  3,  p.  745, 864. 

La  ddclaratioQ  da  Boi,  du  17  Juillet  1743,  ^  concera^t  let  con^ 
cetaions  dans  lea  colonies,"  a  6t6  enr^gistrte  aa  conaeS  dn  Cap,  le  9 
D6c.  suivant,  et  &  celui  de  L^ogane,  le  24  Janriet  1744.  Elle  ne  I'li 
6t6  an  Conseil  SapMeor  de  Quebec  que  le  5  Oct.  1744.  Et  cde 
da  ler  Oct  1747,  rendue  en  uterpr6tation  de  la  prenu4te,  a  4t6  eiH 
r6gifltr6e  au  conieil  de  L6ogane,  le  16  Sept  1748,  et  k  celoi  du  Cap, 
le  4  NoTembre  saiyant.  Elle  l'aTait4t6  an  conseil  nqpiriaar  da  Qii6- 
bee  le  19  Join  de  la  mftme  ann6e. 

(2)  Aaa^  de  VL  Dankin|2e  partiei  pi  26i  83 


137  b 

119.  Les  details  dans  lesqnels  je  snis  entre  pom  faire 
Phistorique  de  notre  institution  f§odale,  ponrront  peut-Stie 
paraltre  fastidieux.  Cependant,  convaincu  de  la  n6cessite 
de  d(mner  cet  historique,  afin  de  mieux  expliquer  la  nature 
et  l'6tendiie  du  Jm  de  fief  en  Canada,  c'est4-dire,  da  droit 
on  du  pouvoir  des  seigneurs  de  disposer  de  leurs  terres,  ce 
qui  forme  le  point  de  depart  dans  Pexamen  des  questions 
graves  et  importantes  qui  nous  sont  soumises,  j'ai  cru  que 
je  n'aurais  pas  atteint  mon  but  ni  rempli  mon  devoir,  si  je 
n'avais  pas,  par  une  analyse  d6taill6e  des  titres  de  conces- 
sion, des  actes  administratifis  et  judicicures  de  Pautorit6  pu- 
blique,  et  de  la  legislation  particuli^re  au  pays  sur  cette 
mati^re,  fait  connattre  cette  institution  f<§odale,  et  dans  son 
origine  et  dans  ses  d6veloppement8  successifs  sous  le  gou- 
vemement  firan^ais. 

120.  II  r^sulte  done  de  ce  qui  pr6cfede,  que  le  Jeu  de 
fief^kxk  consid6rablement  modifi6  pourle  Canada.  La 
premiere  modification  consiste  en  ce  que  le  seigneur  de  fief 
a  kxk  d^s  Porigine,  &  mon  avis,  sounds  d  Pobligation  de  di- 
firicher  les  terres,  et  par  consequent  d'en  disposer ;  la  se- 
conde  consiste  en  ce  qu'en  disposant  de  ses  terres  non  d^- 
/HchieSy  il  n'a  pas  eu  le  droit,  du  moins  depuis  le  premier 
arrdt  du  6  Juillet  1711,  de  les  vendre,  c'est-4-dire,  de  pren- 
dre des  deniers  d^entr^e  ;  il  n'a  eu  le  droit  d'en  disposer 
qu'a  simple  titre  de  redevance. 

Mais  Pon  demandera  :  quelles  scmt  ces  terres  dont  la 
vente  est  ainsi  prohib^e  au  seigneur  ?  sont-ce  seulement 
les  terres  en  bois  de  boiU  ?  Ces  mots,  "  terres  en  bois  de 
bout,"  qui  sont  ceux  de  Parrfet  du  15  Mars  1732,  doivent-ils 
recevoir  une  interpretation  tellement  rigoureuse  qu'ils  doi- 
vent  6tre  census  exclure  de  la  prohibition  les  terres  qui  ne 
seraient  pas  enti^rement  en  bois  de  hout^  quoique  nof^^tUlu 
v^eSy  ou  non^fricMeSy  ou  non  misea  en  valeur  ?  Je  ne  le 
crois  pas.     Les  arrets  et  les  divers  documents  que  j'ai  cites, 

18 
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se  servent  de  difl%rent8  tennes  poor  designer  une  senle  et 
m6me  chose.  Je  pense  que  toates  les  tenes  qni  8(mt  ^^dcm$ 
le  cos  d^itre  r^unies  au  damaineyfaute  d^avair  4U  fnue$  en 
valeuTy^^  (Declaration  du  17  Juill^t  1743,)  sont  ccHnpn^es 
dans  la  prohibition.  Ce  sont  les  terres  :  lo.  ^^  eiuHne  en 
firiche  ;  "  (arr6t  de  retranchement  da  21  Mars  1663.) 

2o. — ^^  Non-d6fiich6es,  non-cultiv6e8  ; "  (arr6t  de  re- 
tranchement da  4  Join  1672.) 

3o. — ^^  Non-d6fnch6es  et  cultivfies  en  terres  laboora- 
bles  ou  en  pr6s  ; "  (arrfet  de  retranchement  da  4  Join  1675.) 

4o. — "  Non-d6£rich§es  et  caltiv6es ; "  (arrdt  de  retran- 
chement da  9  Mai  1679.) 

6o. — "  Non-d6frich6es  et  mises  en  valenr ;  ^  (bteySts  de 
confirmation,  des  29  Mai  1680,  15  Avril  1684  et  14 
Jaillet  1690,  et  lettres  patentes  da  20  Mai  1676.) 

6o. — ^^  Non-d68ert6es ; "  (brevdt  de  confirmation  da  6 
Jaillet  1711.) 

7o. — "Terres  qni  n'ont  point  de  domaine  d6fiich6  et 
qui  n'y  ont  point  d'habitans  ;  non  mises  en  valear  ;  '*  (ler 
arret  du  6  Jaillet  1711.)  . 

8o. — "  En  bois  de  bout ;  non  encore  dfifrichees ;  non* 
mises  en  valear  ;  n'ayant  pmnt  d'habitans  6tablis  ; ''  (arret 
du  15  Mars  1732.) 

9o. — Qui  peuvent  6tre  reunies,  "  faute  d'avoir  nUa  m 
cuUure  et  vdUur  les  terres  en  seigneuries  qui  leur  ont  et6 
concedees,  et  d'avoir  plac6  d  6tdbU  des  ^uMUma  desaua  ;  " 
(requisitoire  du  procureur-g6neral,  suivi  de  PonL  du  10  Mai  - 
1741). 

Telles  sont  les  terres  qui,  devons-nous  dire,  en  donnant 
k  toutes  ces  difiSrentes  expressions  une  interpretation  con- 
forme  ^  Pesprit  des  airets  cites  et  en  en£ausant  one  juste  ap- 
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plicatkn,  doiT^it  6tre  atteintes  par  la  defense  de  vendre  ; 
o'es1>€Hliie^  les  tenes  que  les  seigneurs  dqivent  oonceder 
aux  habitants  qui  les  demandent  (et,  ajontons,  qui  sont  en 
itat  de  lea  cuttiveTy  arrdt  du  9  Mai  1679,)  k  simple  titie  de 
redevance,  ^^sans  exiger  d'eux  aucune  somme  d'argent  pour 
raison  des  dites  concessions,  "  (ler  arr6t  du  6  Juillet  1711.) 
Chaque  cas  particulier,  comme  de  raison,  doit  6tre  laiss§  a 
l'appr§ciation  du  juge  selon  les  ciroonstanoes.  Aucune  r^ 
gle  precise  n'est  et  n'a  pu^dtire  donn6e  quant  k  P6tendue  et  k 
kt  nature  du  d6frichement  qu'un  terrain  devait  avoir,  pour  que 
le  seigneur  pfit  £tre  soustrait  k  Pobligation  de  le  conc6der 
sans  deniers  d^erUrie.  Si,  par  analogic,  la  r^gle  6tablie 
pour  le  seigneur  par  Parrfit  du  4  Juin  1675,  doit  guider  en 
pareil  caa,  a8sur§ment  le  terrain  qu'un  seigneur  aura  ^^  d6* 
iidcb^  et  cultivg  en  texre  labourable  ou  en  pr6 ''  ne  tombera 
pas  sous  la  prdiibiticm  dont  il  s'agit.  D'un  autre  cdt6,  sc- 
ion le  2e  air6t  du  6  Juillet  1711,  il  faudrait,  en  suivant  la 
m6me  analogic,  prendre  pour  r^gle  que  '^  quelques  abbatis 
de  bois  **  ne  suffisent  pas  pour  constituer  un  d^Jrichement 
ou  mise  en  vateuTy  mais  qu'il  faudrait,  scion  le  sentiment 
cxprim6  par  le  gouvemeur  et  Pintendant  qui  rendircnt  Por- 
donnancede  rfiunion  du  10  Mai  1741,  ^justifier  avoir  s§- 
**  rieusement  et  par  des  dfipenses  et  des  travaux  r6el8,  mis  en 
"  valeur  partie  notable ''  du  terrain  ainsi  demands  en  con- 
cession. Si  cette  rfeglc  6tait  bonne  dans  un  cas  pour  sous- 
traiie  le  seigneur  k  la  d6ch6ance,  par  reunion  au  domaine, 
de  ses  droits  k  la  propri6t6  de  son  fief,  elle  devrait  fttre 
bcmne  dans  Pautre  cas  pour  le  soustraire  ^galement  k  la 
defense  de  vendre,  ou  de  prendre  des  deniere  d^entr^e  en 
sous^ccmc6dant.  Le  droit  que  le  colon  pouvait  avoir,  en 
vertu  de  Pinstitu\ion  f6odale,  de  participer  k  la  propri§t6  du 
sol  en  ne  payant  quhme  redevance  annuelle,  ne  pouvait 
aller  jusqu'Jt  profiler,  sans  compensation,  des  travaux  r^eh 
a  sMeux  que  le  seigneur  pouvait  avoir  faits. 

121.  Ainmy  durant  la  cinqui^me  p6riode  de  notre  insti- 


^^ 
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tulion  £6odaIe,  laquelle  finit  avec  la  domination  firangai^ 
en  Canada,  le  Jeu  de  fief  a  mon  avis  a  continae  d'dtie  illi- 
mit6,  comme  il  Pavait  6t6  pendant  lap6riode  pi6c6dente  ;  il 
poavait  s'etendie  k  la  totality  du  corps  du  fief,  avec  cette 
difii§rcnce,  dej^  signal^e  ci-dessus  no.  100,  qae  qoant  anx 
terres  narird^frich^es,  le  Jeu  de  fief  6tait  obligatoiie  pour  le 
seigneur,  mais  qn'il  n'^tait  que  facultatif  quant  aux  tenes 
que  le  seigneur  avait  defridUes  on  mises  en  valeur  ;  que, 
dans  le  premier  de  ces  cas,  le  seigneur  n'avait  pas  le  droit 
de  prendre  des  deniers  d^entrScy  mais  qu'il  pouvait  valable- 
ment  en  stipuler  dans  le  second  ;  vA  que,  pour  ce  dernier 
cas,  la  partie  de  Particle  51  de  la  Coutume  de  Paris,  qui 
permet  au  vassal  de  se  jouer  de  son  fief,  avec  profit^  n'avait 
subi  aucune  modification  dans  le  syst6me  seigneurial  du 
Canada  ;  laissant,  naturellement  et  de  toute  n6cessit6,  au 
juge  appel6  k  prononcer,  la  pleine  liberty  d'a{^r6cier  les 
faits  et  les  circonstances  de  chaque  esp^ce  paiticuli^re. 

II  s^ensuit  done  de  ce  qui  pr6c^de,  qu'en  Canada,  le 
vassal  peut,  par  le  Jeu  defitfop^ie  par  sous-inf6odation  ou 
par  bail  k  cens,  aligner  plus  des  deux  tiers^  m6me  la  toialiU 
du  corps  de  eon  fief^  sans  que  le  seigneur  dominant  puisse 
exercer  sur  la  partie  ainsi  ali6n6e  au-dela  des  deux  tiers,  les 
droits  qu'il  pouvait  exercer  sous  Penq>ire  de  la  Coutume  de 
Paris,  lorsqu'il  n^avait  pas  inf(§od6  le  cens.  En  d^autres 
mots,  Pefiet  des  lois  particuli^res  au  Canada,  sur  Pinstitu- 
tion  f§odale,  serait  qu'^  P6gard  du  seigneur  dominant,  le 
cens  impos6  dans  les  concessions  faites  par  son  vassal,  de- 
vrait  £tre  cen)36  in£§od6  de  plein  droit ,  sans  qu'il  fAt 
bbsoin  d'approbation  de  sa  part,  soit  expresse  ou  tacite. 

122.  Avec  ces  observations  sur  le  Jeu  de  fi^y  se  termi- 
ne  Phistorique  de  Pinstitution  f6odale  en  Canada  jusqu'i  la 
cession  de  ce  pays  k  PAngleterre  en  Pann6e  1763.  L'histo- 
rique  de  cette  institution,  k  partir  de  cette  demifere  6poque, 
sera  donn6  en  autant  que  le  sujet  peut  le  permettre,  dans 
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mes  observations  ^xrt  la  question  de  la  quotit6  des  cens  et 
rentes  ;  de  la  nature  du  pouvoir  du  gouvemeur  et  de  Pin- 
tendant  de  riunir  au  domaine^  ct  de  faire  de  nouvelles  con- 
cessions ;  de  la  banality  de  moulin  ;  de  la  propri6t6  des 
eaux  courantes,  et  des  reserves  stipul^es  par  les  seigneurs. 


DEUXIEME  PAETIE. 


CEins  irr  rentes* 


La  qnotitS  da  oens  et  des  lentes  seignennales  6tait-elle 
fix^e  par  la  Coutnme  de  Paris,  on  par  la  jurispradence  du 
parlement  de  Paris  ? 

Si  elle  ne  P^tait  pas  sons  I'empiie  de  cette  coutnme, 
I'a-t-elle  jamais  6t6  en  Canada? 

123.  Voyons  d'abord  poor  la  France.  Des  citations 
doivent  snffire.  Je  les  ferai  nombreuses,  sentant  la  n6cessit6 
qu'il  y  a  de  bien  fixer  Pesprit  public  sur  ce  point  important 
des  questions  seigneuriales.  De  toutes  ces  questions,  c'est 
celle  de  la  quotit6  des  cens  et  rentes,  qui  semble  avoir  eu 
la  principale  part  k  Pagitation  vive  qui  a  pr6c6d6  la  passa- 
tion  de  la  loi  abolitive  de  la  tenure  seigneuriale. 

124.  Observons  d'abord  qu'aucun  texte  de  la  coutume 
de  Paris  ne  fixe  cette  quotit6,  et  ne  la  limite  en  aucune 

Quant  k  la  jurisprudence  du  parlement  de  Paris,  si  elle 
6tablit  cette  quotit6  dans  certaines  limites  dont  il  sera  bienr 
t6t  fait  mention,  ce  n'est  que  lorsque  la  redevance  n'a  pas 
6t6  fix6e  par  un  titre  ou  ime  longue  possession,  c'est-&-dire 
par  ime  convention  6crite  ou  suppos6e  entire  le  seigneur  et 
son  censitaire. 

La  coutume  de  Paris  n'obligeait  pas  le  seigneur  k  con- 
c6der,  c'est-^-dire  k  eejouer  de  son  fief ;  elle  ne  lui  en  don- 
nait  que  la  faculty,  pourvfl  qu'il  retint  sur  la  partie  ali6n6e 
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^'qnekpie  dnit  eeigneorial  «t  domaaial,'' mais  elle  n'indl- 
qiiait  ni  la  natme  ni  la  qiiotit6  de  ce  droit  Eneoie  eette 
faculty  6tait-eUe  limitge  aux  deux  tieis  dn  £ef,  poor  que  le 
Jeu  pQt  dtie  fait  ^<  sau3  payer  profit  au  seigueur  domiuanf 
(art  51.) 

126.  Dumocdin,  qui  a  6orit  box  Panoienne  ooutume  de 
Paris,  ayait  d6fiAi  le  oens,  ^^  modicum  €umum  canon  quod 
^  prcutatur  in  reoogniHonem  domimi  direcU ;  "  sur  quoi 
Hemi(m  de  Pansey,  k  Partiole  cens  dans  ses  diasertatious 
fiiodales,  (1)  obterva  t  ^^  Lonsque  DumonUu  dit  qae  le  ceus 
^  est  une  jnestatiou  modique,  modicum  canon^  on  sentbien 
^^  qu'il  parle  suivaut  Vacctption  commune^  et  sArement  on 
^^  ue  le  soup9onjiera  pas  d'avoir  ignOT6  que  le  ceus  peut- 
^^  ttre  plu»  ou  moins  conaidircMe  ;  au  surplus,  U  ue  pent 
<(  pas  y  avoir  k  cet  6gard  le  moindre  doute,  puisqu'avant 
*^  d'avoir  donn6  la  definition  que  nous  venons  de  transorire, 
^^  il  avait  dit  que  la  prestation  ccmnue  dans  le  Nivemoia 
^^  sous  le  nom  de  boi(telage,  est  uu  cm^de  Vesphoe  la  plus 
"  onfreuae. 

'^  Le  mot  cenSy  en  efiet^  est  une  denomination  ginMqut 
^^  qui  comprend  Urns  les  droits  ficognUifs  de  la  seigneurie 
^^  directe,  toua  les  droits  imposes  inrecognitionem  dominU 
"  dtrcc«t.(p.265) 

^  Une  redevance  premiire  (la  premiere  de  toutes  les 
*♦  charges  dont  Pinuneuble  est  grev6),  sous  quelque  d^nomi- 
"  nation  qu'elle  soit  d6sign6e,  de  quelque  mani&re  que  s'en 
^^  fasse  le  payement,  aoU  en  argent^  soit  en  nature^  Icnrsqu'elle 
^^  est  due  au  seigneur  de  Ph6ritage,  ed  un  vMiable  cens^eii 
^^  a  tons  les  attributs,  tons  les  privileges,  p.  206.  (2) * 

Le  seigneur,  continue  Henrion  de  Pansey,  §•  S.,  est 

(1)  Pttbli6e8  en  1789 

(2)  L'aateur  cite  :  Ccmt :  d'Auvergie,  art.  1,  tit.  3  ;  Pancien  eouttt- 
mier  de  France,  ii^.  2,  tit.  6,  dn  champart;  Loiaeau,  de  la  distinction 
dea  rentes, livi  1  chap.  5;  Cbq»in  qui  rapporte  nn  anrdt  du^  fev.  1577» 
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^><          J^arbiire  de  la  qualification^  de  la  nature  et  de  la  quoiiU  du 
cens*. (1) 

126.  Nous  lisons  sur  le  m6me  sujet,  dans  le  nouveau 

Denisart  t.  4,  au  mot  "  cens,  "  p.  341  :  "  Si  ce  juriscon- 

"  suite  (Dumoulin)  d6finit  le  cens  une  redevance  modique, 

"  c'est  pareeque  dans  P6tat  des  choses  actuel,  la  phipart 

^^  des  cens  sont  deyenus  si  modiques  qu'ils  sont  moins  con- 

I  "  sid6r6s  comme  fonnant  un  revenu  que  cc«nme  une  sorte 

\  "  de  marque  d'honneur  et  de  8up6riQrit6.     Mais  cela  n'em- 

\  "  pdche  point  que  Dumoulin  mfime  ne  leconnoisse  que  le 

(«  cens  est  quelquefois  assezfart  pour  6tre  c(msider6  comme 

"  un  revenu.  " 

"  L'auteur  des  institutions  au  droit  fran^ais,  liv.  2,  ch. 
"  4,  observe  que  dans  les  premiers  tems  le  cens  §galoit 
"  presque  la  valeur  des  firuits  de   Ph§ritage  donn6  k  cens 
"  comme  sont  aujourd'hui  nos  rentes  fonciferes  ;  de  sorte 
!  "  que  les  censitaires  n'6taient  en  quelque  sorte  que  les  fer- 

"  miers  perp§tuels  des  seigneurs  dont  les  revenus  les  plus 
"  considerables  consistoient  dans  leurs  censives.  Les  sols 
"  et  les  deniers  fitaientune  monnoie  d'or  et  d'argentpur 
"  qui  valoit  incomparablement  plus  que  les  sous  et  deniers 
"  ne  valent  aujourd'hui  (1786.)  La  valeur  de  ces  mon- 
**  noies  dans  les  differents  temps  est  expliqu6e  dans  letraite 
**  historique  des  monnoies  de  Leblanc,  oii  Pon  remarque 
^^  que  dans  les  alterations  qui  ont  et6  faltes  peu  k  pen, 
*^  et  qui  les  ont  enfin  r6duites  au  bas  prix  oti  elles  sont 
"  aujourd'hui,  lee  seigneurs  qui  avoient  leurs  censives  et 
"^^  "  leurs  rentes  seigneuriales  en  sous  et  en  deniers,  furent 

"  entiferement  ruinSs,  et  que  ceux  au  contraire  qui  les 
"  avoient  constituees  en  grains  et  en  esp^ces  n'ont  rien  per- 
"  du  de  leurs  revenus  ordinaires. 

"  Cette  grande  alteration  des  monnoies,   lit-on  dans 
•'  le  mdme  ouvrage  sur  le  droit  fran^ais,  compost  a  la  fin 

(1)  II  cite  Basnage  sur  rArt.204«  de  la  Cout  de  Normandie. 
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"  du  sifecle  dernier,  a  tromp6  la  plapart  des  autemrs  qui  out 
"  6crit  depuis  deux  cents  ans  sur  la  mati^re  dea  censives  ; 
"  ils  ont  vu  que  ie  cens  ordinairement  n'etoit  que  d^un  ou 
^^  deiuc  sols  par  arpent,  plus  ou  mains  ;  ce  qui  leur  a  fait 
"  croire  que  les  seigneurs  avoient  plut6t  impos6  cette  rede- 
"  vance  comme  une  marque  d'honneur  et  de  superiori- 
"  te  que  comme  un  revenu  ordinaire  ;  mais  cela  n'est  vrai 
"  qu'a  l'6gard  des  censives  qui  n'ont  6t6  cr66es  que  depuis 
"  que  ces  sortes  de  monnoies  ont  6t6  reduites  au  point  oh. 
**  nous  les  voyons  aujourd'hui. 

127.  Herv6  dit  la  mfeme  chose  (1).  Aprfes  avoir  discut6 
la  question  de  savoir  "  si  le  cens  est  une  simple  rede  vance 
honorifique,  ou  si  c'est  une  redevance  proportionn6e  au 
v6ritable  produit  de  la  chose  accensee,'^  il  adopte  la  der- 
nifere  proposition  et  fait  voir  que  les  auteurs  qui  sont  d'opi- 
nion  que  le  cens  devait  6tre  une  redevance  modique,  n'ont 
pas  pris  en  consideration  les  changements  operes  dans  la 
valeur  des  monnaies. 

L'auteur  (p.  96)  dit  qu'on  voit,  dans  le  polyptique  de 
St.  Germain,  "  qu'un  seul  censitaire  payait  en  argent  4  /. 
"  4s.  9d  ;  et  que  pour  4  perches  de  terrein,  on  payait  12d. 
"  Or,  sous  Charlemagne,  le  denier  valait  6s.  6d.  de  notre 
"  monnaie.  Ainsi  ce  propri6taire  payait,  en  argent,  plus 
"  de  330  livres  monnaie  d'aujourd'hui ;  et  une  perche  de 
"  terre  produisoit  pr^s  de  20s.  de  la  m6me  monnaie. 

p.  109.  "  Au  ccMnmencement  du  13e  si^cle,  le  marc 
"  d^argent,  qui  est  un  poids  fixe,  valait  trois  livres  ;  aujour- 
"  d'hui  il  vaut  64  livres  environ.  La  livre  num^riquc 
"  actuelle  ne  r6pond  done  intrins^quement,  qu'a  un  dix- 
"  huitifeme  de  la  livre  qui  avait  cours  au  commencement 
"  du  13e  si^cle ;  et  comme  la  division  etla  sous-division  de 

(1)  «  Th6orie  des  matidres  ftodales  et  censuelles,"  t.  5,  publi6  en 
1786,  §  9, 

19 


XT 


146  b 

^^  la  livie  8(»t  anjomd'hui  ce  qa'elles  6taient  alois,  le  soa 
^<  et  le  denier  actnels  ne  valent  anssi  que  la  18e  partie  da 
*^  sou  et  du  denier  de  ce  temps-l^  en  ne  consid^rant 
<^  que  le  poids  et  le  titre  de  la  mati^re,  et  en  supposant  que 
^^  ce  poids  et  ce  titre  n'aient  pas  vari6. 

^^  Si  Pon  consid^re  d'autres  n^ports,  si  Vaa  suppose  par 
"  exemple,  qu'il  y  ait  aujourd'hui,  dix  fois  plus  d'argent 
"  qu'il  n'y  en  avait  au  commencement  du  ISe  si^cle,  toutes 
^^  choses  6gales  d'ailleurs,  il  aura  dix  fois  moins  de  valeur 
^'  dans  les  ^changes ;  et  au  lieu  du  18e,  la  livre  actuelle  ne 
^^  vaudra  plus  que  le  lOe  du  18e,  c'est-^Nlire  le  180e  de  ce 
^'  que  valait  la  livre,  au  ccnnmencement  du  18e  si^cle. 

p.  111.  ^^ •  •  •  20  sols  r6pondaient  en  1350,  a  plusde  40 
^^  francs  de  notre  monnaie  actuelle. 

p.  118.  "  Une  charte  de  Landrecies  nous  apprend  que 
**  chaque  bourgeois  devait  k  son  seigneur,  au  4e  jour  de 
^^  Noel,  deux  chapons  et  deux  pains  desplua  beaux  de  m 
"  maiaanj  pour  un  courtil ;  et  que,  s'il  n'avait  point  de  pains, 
<^  il  devait  en  acheter  deux  au  march§  pour  le  prix  de  deux 
^^  demers.  Ainsi  un  denier  6tait  le  prix  du  plus  beau  pkin 
^^  qu'un  bourgeois  edt  ordinairement  dans  sa  maison. 

^'  En  1514,  un  aipent  de  terte  s'affermait  8  boisseaux 
"  de  bl6,  k  Marly-la-Ville,  et  les  8  boisseaux  valaient  16 
"  sols  8  deniers.  M.  Dupr6  de  Saint-Maur  observe  que  de 
"  son  temps,  ces  m6mes  8  boisseaux  valaient  12  francs,  et 
"  aujourd'hui  ils  valent  au  moins  le  double. 

^<  L'ancienne  coutume  du  Perche,  r6dig6e  en  1505, 
^^  estime  Paipent  de  tene  k  froment,  5  sols  par  an ;  Parpent 
*^  de  terre  k  seigle  et  k  mesteil,  S  sols  4  deniers ;  Parpent  de 
^^  terre  en  p&ture,  2  sols  6  deniers,  etc. 

"  L'ancienne  coutume  de  Bourbonnois,  r6dig6e  en  1493, 
<^  estime  1  s6tier  de  froment,  8  sols  toumois ;  1  sutler  de 
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<^  seigle,  6  sols ;  1  sutler  d'oi^,  4  sols ;  d^avoine,  S  6ols ; 
^^  une  geline  4  deniers ;  nn  agneon,  15  deniers ;  1  livre  de 
^^  circ,  8  deniers ;  une  chanret6e  de  foin  en  pr6,  5  sols,  etc. 

128.  Le  cens  n'^tait  done  pas  poiement  hononfique  ;  il 
pouvait  constituer  un  revenn.  Ce  n'6tait  pas  seulement  un 
devoir ;  c'6tait  tine  dette  et  tm  devoir  tout  4  la  fois. 

129.  En  France,  le  seigneur  pouvait-il,  par  le  bail  a 
cens,  stipnler  telle  redevance  qu'il  jugeait  a  propos ;  et  cette 
redevance,  quelqn'61ev6e  qu'elle  pftt  fitre,  une  fois  accept^e 
par  le  censitaire,  6tait-elle  obligatoire  pour  ce  dernier? 
Pouvait-il  revenir  contre  son  contrat  ? 

Ici,  encore  des  citations  suffiront.  Des  auteurs  avaient 
adopts  le  syst^me  de  la  distinction  des  redevanccs  seigneu- 
riales  en  redevances  ordinaires  formant  un  droit  commun,  et 
en  redevances  extrcLordincvires  exigeant,  pour  fitre  per^ues, 
un  titre  particulier,  ou  pour  le  moins  une  longue  possession. 
Les  citations  qui  vont  suivre,  en  autant  qu'elles  peuvent 
toucher  a  la  question,  controvers6eparces  auteurs,  de  savoir 
jusqu'4  quel  point  ces  redevances  pouvaient  6tre  affect^es  ou 
par  la  prescription  ou  par  un  d^cret,  sont  sans  aucune  in- 
fluence sur  les  propositions  que  j'examine  dans  ce  moment. 
Je  n'invoque  ces  autorit6s  que  pour  prouver  que,  sous  Pem- 
pire  de  la  coutume  de  Paris,  il  6tait  permis,  par  le  bail  k 
cens  qui  est  la  convention  primitive  entre  un  seigneur  et  un 
censitaire,  de  fixer  la  quotit6  des  cens  et  rentes,  et  que  cette 
quotitfi  rfiglait  les  rapports  entre  eux. 

130.  Henrion  de  Pansey  a  d6jA  dit  que  "  le  seigneur 
^^  est  Varbitre  de  la  qualificationy  de  la  nature  et  de  la  quo- 
"  tits  du  cens.     Citons  encore  de  cet  auteur,  §  8,  p.  278  : 

"  II  y  a  deux  esp^ces  de  cens.  Pun  modique  seulement 
"  de  quelques  deniers,  qui  est  le  phis  ordinaire^  et  que  Pen 
^^  regarde  comme  6tant  de  droit  cammun  dans  les  coutumes 
^^  censuelles ;  Pautre  plus  comidirMe^  beaucoup  plus  rare, 
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^^  et  qui  consiste  dans  une  rente  en  argent  ou  nne  paitie 
^^  notable  des  fruits  de  l'h6ritage. 

"  Quoique  cos  deux  espfeces  de  prestation  aient  egale- 

*'  ment  la  denomination  de  cens,  et  qu'elles  soient  egale- 

"  ment  recognitives  de  la  directe,  cependtot  il  existe  entre 

/     "  elles  une  difference  trfes  importante.     Comme  la  premiere 

/      "  est  de  droit  commun,  on  n'exige  pas  que  le  seigneur 

/      "  Petablisse  par  titres ;  sa  qualite  de  seigneur  lui  suffit ; 

"  mais  comme  la  seconde  suppose  une  convention  qui  I'a 

"  fixee  a  cette  quotite,  il  faut  que  le  seigneur  represente  le 

"  titre  d^positaire  de  cette  convention,  ou  une  possession 

**  qui  le  fasse  pr6sumcr. 

"  Inutilement  prouverait-il  que  les  heritages  circcmvoi- 
"  sins  sont  greves  de  la  prestation  qu'il  demande  :  ce  moyen 
"  serait  insuffisant :  c'est  la  decision  de  Dumoulin  ;  anc. 
"  cout.  de  Paris,  §.  2,  gl.  6.  no.  6. 

"  Pour  que  le  seigneur  soit  en  droit  d'exiger  une  rede- 
"  vance  extraordinaire,  il  lui  faut  done  ou  des  titres,  ou  du 
moins  une  longue  possession.  (1) 

§.  9,  p.  275.  "  Lorsque  Pheritage  vendu  est  greve  d'un 
"  gros  censj  par  exemple  d'un  droit  de  terrage,  (2)  et  que 
"  le  contrat,  sans  declarer  ce  terrage,  porte  cependant  d  la 
"  charge  des  droits  seigneuriaux  qui  peuvent  6tre  dus,  Pac- 
"  quereur  est-il  en  droit  d'exiger  une  indemnite  ?  (6tant  de 
"  principe  que  le  vendeur  doit  une  indemnite  a  Pacqu6reur 
"  pour  touies  les  charges  r^eUes  qu^U  ne  lui  a  pas  diclaries^ 
"  el  quHl  pouvait  ignorer.)    Henrion  de  Pansey  repond,  en 

(1)  D  cite,  sur  la  question  de  possession,  Boutaric,  ch.  1,  n.  41. 
Dumoulin,  sur  Part.  3  de  la  C.  de  Paris,  gl.  6,  no.  4  ;  D'argentr6,  art. 
227  de  Bretagne. 

(2)  Terrage  :  Ce  mot  est  ordinairement  sji^onime  de  Champart  ; 
il  d6signe  une  certaine  portion  des  fruits  de  la  tcrre  et  surtout  des 
champs  ou  terres  labourables,  que  le  propri^taire  est  oblig^  de  donner 
au  seigneur  en  rertu  de  la  concession. 
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rfepfetant  la  distinction  dont  il  avait  deja  parl6  :  "la  d6nomi- 
"  nation  de  droit  seigneurial  appartient  k  toute  esp^ce  de 
"  prestation  etablie  in  traditionem  fundi  et  in  recognition 
"  nem  dominii  :  cette  prestation  pent  6tre  plus  ou  moins 
**  fcwrte,  pent  6tre  en  argent,  en  nature. 

"  A  cet  egard,  le  seigneur  baillcur  de  fonds,  n'a  d'au- 
"  tre  loi  que  sa  propre  volonte  ;  tons  les  droits  qu'il  se  re- 
"  serve  in  recognitionem  dominii^  sont  seigneuriaux  et 
"  jouissent  des  mfimcs  prerogatives. 

"  Cependant  la  difference  qui  pent  se  trouver  entre 
"  ces  differentes  prestations,  a  fait  admettre  la  distinction 
"  que  Pon  vient  d'annoncer.  On  divise  les  droits  seigneu- 
"  riaux  en  deux  classes  ;  les  droits  ordinaires  et  les  droits 
"  exorbitants.  On  donne  la  premiere  de  ces  deux  denomi- 
"  nations  k  la  prestation  qui  forme  le  droit  commun,  a  celle 
"  que  la  coutume  locale  admet  et  indique  comme  le  signe 
"  8p6cialement  et  g6n6ralement  recognitif  de  la  seigneurie, 
"  tel  est  le  cens  de  dix  ou  douze  deniers  par  arpent  dans  la 
"  coutume  de  Paris.  Cependant  rien  n*emp4che  que,  dans 
"  cette  coutume,  un  seigneur  n'impose  un  terrage  sur  les 
"  terres  qu'il  ali^ne.  Cet  exemple  pent  6tre  imit6  par  un 
"  trds  grand  nombre  :  cette  prestation  devenue  par  Ik  trfes 
"  commune  dans  le  ressort  de  la  coutume  n'en  formera  pas 
"  le  droit  commun,  ne  sera  pas  le  signe  naturel  de  la  direc- 
"  te.  Le  droit  sera  seigneurial  a  la  verite,  mais  exorbi- 
"  tant :  nul  ne  pourra  le  pretendre  qu'*en  vertu  de  litres  par- 
"  ticuliers^  et  le  vendeur  de  l'h6ritage  qui  en  est  greve,  se- 
"  ra  tenu  de  le  declarer  nominativement  a  Pacqu6reur,  k  la 
**  difference  du  cens  accoutunU  qu'il  n'est  pas  m6me  abso- 
"  lument  necessaire  d'6noncer  dans  le  contrat,  parceque  la 
**  loi  publique  avertit  elle-mfime  tons  les  acqu6reurs  comme 
"  tous  les  tenanciers  qn'ils  ne  peuvent  posseder  qu'^  la 
"  charge  de  ce  m6me  cens. 

181.  Fr^minville,  "  Pratique  des  terriers,  "  t.  1,  2c. 
Ed.  p.  10.  Quest.  6, 
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Le  bail  k  cens,  dit-il,  est  susceptible  de  toutes  sortes  de 
clauses  :  ^^  par  la  raison  que,  comme  il  est  libre  k  celni  qui 
^^  donne,  de  donner  ou  de  ne  donner  pas,  il  lui  est  penuis 
^^  d'imposer  k  sa  donation  telles  charges  et  conditions  que 
^^  bon  lui  semble  :  c^eri  aupreneur  d  les  accepter  oud  le$ 
^^  refuser  en  ne  prenant  pas  Ph6ritage  ;  et  ainsi  le  bailleur 
^'  et  le  preneur  ont  la  mSme  facult§,  I'un  de  faire  la  loi 
^^  et  Pautre  de  la  reftiser  ;  et  Pacceptation  par  Pun  de  la 
^^  loi  faite  par  Pautre,  assure  la  perfection  du  bail  k  cens. 

Sous  la  question  7e.,  Pauteur  dit  mfime  que  Pon  pent 
ins6rer  des  clauses  contraires  k  la  coutume  du  lieu  qui  r6git 
les  heritages  donnas  k  cens,  en  renon^ant  k  cette  coutume* 

132.  Ancien  Denizart,  t.  1,  au  mot  "  cens,  ''  p.  48.  no. 
^^  27  :  Quant  k  la  quotit6  du  cens,  ce  sont  les  titres  et  la  pos- 
session qui  la  r^glent. '' 

133.  Pocquet  de  Livoni^re,  p.  634 : 

^^  Le  cens  est  ordinairement  une  menue  redevance,  qui 
^^  pent  6tre  jointe  k  une  grosse  rente,  par  exemple  s'il  est 
^^  dd  un  sol  de  cens  et  un  septier  de  bled  de  rente. •  •  •  '^ 

p.  536 ^^  Lorsque  le  sujet  ne  doit  k  son  seigneur 

^'  qu'une  rente  assez  considerable  pour  tout  devoir,  sans 
*'^  aucun  cens  distinct  et  s6par6  ;  en  ce  cas,  cette  rente  tient 
"  lieu  de  cens,  a  la  m6me  faveur  que  le  cens,  et  est  impres- 
"  criptible  comme  le  cens.  (1) 

134.  Freminvile,  Diet  des  fiefe,  t  1,  au  mot "  cens  '* 

(1)  n  cite  irn  arrdt  du  12  Mara  1667,  rapport6  in  Journal  des  an- 
dieoces,  t.  2,  ch.  19,  p.  541,  et  confirmatif  d'ane  sentence  reodtte,en  la 
coutume  d'Anjou,  le  11  Mai  1665,  qui  avait  condanim6  Bibard  i  pajer 
i  rintim^  <<  28  ami6et  d'arr^rages  de  eens  et  rente  foncidre,  noble, 
seigneuriale  et  fi&odale  de  cinq  septiersfromentfmeaurt  de  Mirebeau, 
et<]ue]ques  autres  fnestmes  redevances,  et  contiimer  ainsi  i  Pavenir 
tant  et  si  longtems  qu'il  serait  propriitaSre  et  powtfWtf  de  14  fai#» 
neaux  de  terre. " 
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p.  211  :  ^^  Un  Seigneur  qui  dcmne  des  h6iitages  par  nn  bail 
k  cens  doit  mesurer  prudemment  la  charge  du  cens  k  la  bonti 
**  dn  terrain  et  y  avoir  6gard,  &c.,  &c.''  Apr^s  avoir  re- 
marqti6  que  chez  les  Romains,  il  existait  une  loi  k  cet  effet  (loi 
10,  cod.  de  JkmdiB  patrinumialibuSj)  il  ajonte  :  ^^  C'est  ce 
"  qui  a  6t6  renouveI16  par  la  sagesse  de  Louis  XIV,  par 
'<  "son  Edit  du  mois  de  Mars  1665,  pour  les  alienations  des 
*^  heritages  qui  sont  dans  la  mouvance  de  son  domaine,  qui 
<^  seront  vendus  par  les  commissaires ;  sur  lesquels  ce 
"  prince  veut  qu'il  soit  r6serv6  un  cens  qui  soit  r6gl6  au 
^^  20e  du  revenu  d'une  ann^e 

1S6.  Prudhomme,  "  des  biens  en  roture,''  liv.  2,  du 
cens,  chap.  1,  p.  38  :  ^^  cette  redevance,  (le  cens,)  est  ordi- 
^^  nairement  en  argent,  grains,  volaiUes,  ou  autre  esp^ce, 
^'  sdan  le  tUre  du  seigneur  duquel  la  censive  depend,  ou 
^'  selon  sa  tongue  possession. 

P.  47,  ch.  3.  Parlant  de  la  prescription  de  la  qaotUiy 
Pauteur  dit :  ^^  un  seigneur  qui  pourrait  en  verta  de  son 
^^  titre^  pr6tendre  10  sols  par  arpent  de  terrey  et  qui  s'est 
^^  content6,  pendant  30  ans,  d'en  recevoir  quatrey  est  oblig6 
^^  de  suivre  la  loi  qu'il  s'est  impos^e  k  lui-mdme,  en  d^char- 
^  geant  tacitement  les  heritages  du  surplus  de  oe  qu'U 
*^  avait  droit  d'exiger* 

186*  Pothier,  du  cens,  sect.  1,  art  1,  §  3  :"  la  quotitfe 
^^  du  cens  est  prescriptible^  Par  exemple,  si  on  a  pay6 
^^  pendant  30  ans  2  sols  de  cens  pour  un  heritage  qui  avait 
^^  €tk  donn6  pour  4  sols  de  cens,  le  censitaire  aura  acquis  la 
^^  liberation  de  2  sols,  etc.,  etc. 

137.  Feiri^ie,  Grand  com  ;  t.  1,  des  censives,  p.  1061, 
no.  14 :  ^*  Le  cens  et  censives  se  paient  comme  il  est  port6 
"  par  Us  concessions  primitives  el  originaireSy  et  les  d6cla- 
^^  rations  et  reconnaissances  qui  out  et6  faites,  en  aigent,  en 
^^  grains,  ou  en  volailles^  ou  autres  esp^ces. 
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"  A  l'6gard  de  la  quantUS^  elle  se  paie  suivant  ce  qui 
"  est  port^  par  le  bail  qui  en  a  6t6  fait. 

P.  1081,  no.  8.   "  Le  champart  est  fort  en  usage  dans 

"  quelques  coutumes mais  dans  la  coutume  de  Paris, 

"  il  y  a  pea  de  terres  donnfees  en  champart,  et  lorsqu'il  est 
"  le  seul  sans  le  cens,  il  emporte  loda  et  ventes  de  m6me 
"  que  le  cens.  (1) 

"  C'est  un  droit  qui  se  Ifeve  sur  les  fruits  des  terres,  de 
"  12  gerbes  une^  s^il  n^est  porU  autrement^  tanl  en  bled, 
"  orge,  avoine,  pois,  f(6ves,*navets,  chanvre,  lin,  qu'autres 
"  fruits,  ainsi  qu'il  est  porte  par  Part.  4  da  titre  3  de  la 
"  <50utume  de  Montargis. 

"  Le  champart  n'est  pas  de  pareille  quantity  partout,  en 
"  quelques  lieux  il  est  de  la  3e  gerbe,  en  d'autres,  de  la  4e, 
"  6e,  6e  et  7e  ;  en  cela,  il  faut  se  rtgler  suivant  Vusage  des 
"  Kevx^  ou  selon  les  conventions  particidieres. 

138.  Hemion  de  Pansey,  a  Particle  champart^  §  2,  p.  326, 
reconnait  que  ces  deux  prestations,  un  cens  et  un  champart, 
peuvent  6tre  stipulees  par  le  mfeme  bail  k  cens,  en  disant 
que,  "  toutes  les  fois  que  le  seigneur  s'6st  expiimfi  de 
*^  manifere  qu'il  faut  en  eoncluie  que  son  intentian  a  fet6 
"  d'imprimer  au  champart,  comme  au  cens  proprement  dit, 
*^  les  m6mes  charges  et  les  mfemes  prferogatives,"  le  cham- 
part est  censuel  et  r^cognitif  de  la  directe.  (2) 

n)  F^rri^rey  sur  Farticle  ^1  ^  la  C.  de  Paris,  p.  845,  enf  parlant 
da  jeu  de  fief  dit :  <^  II  me  semble  qu'il  j  a  cinq  droits  seigueuriaux  et 
^  domaniaux  qui  tienneot  lieu  du  foods  et  qui  le  repr^senteut,  k  la  charge 
^  desquels  une  partie  du  fief  peut  ^tre  ali6n6e,  savoir,  le  cens,  la  rente 
*<  fonctdre,  la  rederance  de  I'emphTt^ose,  le  champart,  et  la  fol  et  hom- 
^  mage  ou  80us-inf<6odation,''  et  i  la  page  852,  no.  45,«  •  •  .'^  quoique 
**  dans  notre  coutume,  il  ne  soit  pas  parl6  de  cliamparty  il  peut  ^re 
^  co7istitui  par  les  parties. . . " 

(2)  n  cite  Basset  qui  dit  que,  quand  le  champart  est  joint  avec  le 
cens,  ou  i4>pos6  in  augmentwn  d'icelui,  il  va  de  pair  avec  le  cens  et 
est  imprescriptible,  (arrets  du  Pari,  de  Grenoble,  t.  2,  liv.  6,  tit.  8.)    . 


158  b 

Le  mdnie  autew^  a  Particle  4u  jen  de  fief,  autoris^  paf 
la  coutume  de  Paris,  dit,  p.  386  :  ^^  Si  le  jeu  de  fief  est  fait 
^^  par  bail  a  ceos,  le  vasscd  peut  indifi<§remment  imposer  un 
"  cens  proprement  dit,  une  rente  foncifere,  un  droit  de  cham- 
"  party  de  terragey  ou  donner  en  main-raorte,  et  en  bardelage 
"  (1).  Enfin,  k  la  p.  440,  il  dit :  "  les  charges  d'un  fief 
"  peuvent  6tre  de  deux  sortes,  ordinaires  et  extraordinaires. 
"  Les  chsirges  ordinaires  des  fiefs  sont  celles  que  la  coutume 
"  6tablit  elle-m6me ;  les  droits  exiraardinairea  sont  des 
"  rentes,  des  charges  imposfees  sur  le  fief,  par  un$  conventiari 
*^  entre  le  seigneur  et  le  vassal. 

139,  Bourjon,  tit.  des  censives,  sect  3«  art  14.  p.  266, 
dit :  "  4  P6gard  de  la  quotiU  du  cens,  elle  se  rfegle  par  les 
titles,  ei  aucun  il  y  a 

140.  Herv6,  t  5,  p.  241,  en  parlant  du  Champarty  dit  : 
^^  de  Paveu  de  tons  les  auteurs,  quand  le  champart  est  sei^I, 
"  c'est  un  vrai  c^ns  ;  et  cependant  ce  n'est  pas  alors  le  me- 
^  nu  cens,  et  le  cens  symbolique  et  fictif  de  Dumoulin^ 
^^  Une  redevance  important  d  considerable  peut  done  Stre  un 
^^  veritable  cens,  m6me  d'apr^s  les  auteurs  que  je  eom- 
^^  bats.  Or,  pourqnoi  une  ledevance  da  oette.  nature  ne 
^^  pourroit-elle  pas  6tre  compos^e  de  plusieurs  parties  qui 

^^  conOitumtieta  wn  mime  t&ut  cenwel "  et  p.  260  : 

^'  Sur  la  qwtite  du  chan]q[>art,  il  n'y  a  pas  d'antre  r^le 
^^  g£n§mle  k  suivre  que  lea  litres  et  la  possession  etc.«  •  •  • 

141*  En  voil&  assez,  ce  me  semble,  pour  prouver, 
mfime  aux  plus  incr6dules,  qu'en  Rrance,  et  particulifere- 
ment  sous  Pempire  de  la  coutume  de  Paris,  il  6tait  permis 
au  seigneur  de  stipuler,  dans  un  bail  a  cens,  telle  quotiti  de 
cens  et  icntes  qu'il  jugeait  k  propos. 

(1)  Bordelagi  se  disait^  dans  les  coutames  du  Bourbonnois  et  du 
Nivernois,  quaod  un  propri^taire  dontiait  un  domaine  k  un  laboureur 
pour  lui  et  les  siens,  a  la  charge  dc  lui  en  pajer  une  certaine  prestation 
(t  rcdcrance. 
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Maifl,  qnand  il  n'y  avait  pas  de  titie,  snr  quel  pied  la 
prestation  devait-elle  se  faiie  ?  C'est  ce  qne  je  vais  6tablir 
par  des  citations  dont  plnsienrs  ccmfinnent  les  antorit68  sns- 
transcrites  k  I'appui  de  la  premiere  pioposition,  celle  de  la 
I6galit6  de  la  qaotit6  fix6e  par  la  convention  des  parties  lors 
dn  bail  k  cens. 


142.  Henrion  de  Pansey,  k  Particle  "  cens,  "  p. 
^^  Si,  de  terns  immemorial,  le  seigneur  a  n6glig6  de  se  fiauie 
^^  servir,  s'il  ne  reste  aucune  trace  dn  cens  originaire  il  fant 
"  en  cr6er  un.  C'est  ce  que  Pon  fait  tons  les  jours.  ^  II 
cite  deux  arrets  dont  Pun  du  12  Sept.  1746,  qui  d6claie 
les  teiritoires  d'Agen,  Condon  et  Marmande,  sous  la  directe 
universelle  du  Roi,  et  qui  ordonne  que,  ^^  dans  les  lieux  oik 
^^  la  perception  du  cens  pent  avoir  6t6  intenompue,  il  en 
^'  sera  impost  de  nouveau,  d  raisan  de  ce  qui^  se  paie  dans 
^^  les  Seigneuries  circonvaisines.  '' 

L'autre  arrfit  est  du  28  Ao6t  1776 ;  il  en  sera  bient6t  fait 
mention.  L'auteur  r^p^te  la  m6me  chose  au  §  26,  p.  295, 
et  ajoute  :  **  et  quoique  ce  soit  un  cens  nouvellement  impo- 
"  s6,  cependant  les  censitaires  en  doivent  les  arr6ragespour 
^^  les  29  ann§es  ant^rieures  k  la  demande.  (1) 

148.  Nouveau  Denisart,  t  4,  au  mot  ^'  oens,'*  p.  347  : 

<^  La  maxime  nuUe   terre  sans  seigneur  ^  a  un  second 

^^  effet  lemarquable  ;  c'est  qu'elle  donne    lieu    d'^tablir 

*^  un  cens  universel  dans  des  cantons,  oil  de  temps  im- 

"  memorial,  il  n'y  a  qu'un  petit  nombre  d'h^ritages  qui   y 

^'  sont  assuj^tis,  et  dans  les  lieux  mdmes  oil  il  ne  se  per^ 

*^  ^oit  point  de  cens  de  tems  immemorial. 

^^  On  attribue  au  seigneur  apparelit  d'im  territoire  le 
^^  domaine  de  toutes  les  terres  qui  y  sont  situ^es.  S'il  n'y 
"  a  point  per§u  de  cens,  c'est  une  negligence  de  sa 

(1)  Outre  I'arrdt  du28  Ao&t  1776,  U  cite  Parrot  de  Cbadorce,  dit 
26  Avril  1755. 


155  h 

^^  part  ou  de  la  part  de  ses  feimieis,  qui  ne  doit  pas  lai  pr6- 
(( judicier  ;  les  seignemies  faisant  panni  nous  partie  da  droit 
^'  public  centre  lequel  il  n'y  a  poiiit  de  prescription 

"  Au  reste,  quand  il  y  a  lieu  d'6tablir  le  cens  univer- 
^^  sel  dent  nous  venons  de  parler,  on  ne  le  fi^t  qu'en  obser- 
^^  vant  un  temp^amment  tris  Equitable.  Les  terres  nouvel- 
^^  lement  assuj6ties  au  censne  sont  jamais  soumises  qu'4 
^^  un  cens  modique,  quand  m6me  il  y  aurait  dans  la  pa- 
"  roisse  des  terres  sujettes  k  un  cens  tris  fart. 

^^  Mais  on  adjuge  toujours  au  seigneur  29  ann6es  d'ar- 
*'  r6rages  du  cens  qui  ne  lui  a  pas  encore  6t6  pay6,  parce 
"  que  ce  n'est  pas  un  droit  nouveau  qu'on  lui  accorde,  et 
"  que  Pon  ne  fait  que  Pautoriser  aexercer  un  droit  ancien.'' 
Plusieurs  arrets  sont  cit^s^  entr'autres,  un  du  6  Avril  1781 
qui,  dans  la  coutume  du  Vermandois  qui  est  une  coutume 
censuelle,  accorde  aux  Religieuz  de  St.  R6my,  seigneurs 
par  inoiti6  de  Terron^  ^^  un  cens  universel  de  deux  deniers 
^^  par  arpent,  de  terres  labourables,  et  pr^s,  ou  par  quartel 
^^  de  vignes,  ou  tel  autre  moindre  cens  qui  sera  ^tabli 
^^  8ur  les  heritages  vaisins  du  dit  TerrcHi,  saitf  tUanmains 
^^  aux  Religieux  k  reclamer  tds  cens,  ou  droit  de  terrage 
^^  qu'ils  pourroient  justifier |iar  titrespartietdiersy  et  satifaux 
^^  habitants  de  Terron,  &  faive  valoir  chacun  en  particulier 
^^  les  titres  de  franchises  qu'il  peuvent  avoir ;  "  encore,  Par- 
rdt  du  28  Aodt  1776  d6j&  cit6,  rendu  sur  la  demande  du 
sr.  Le  Tellier,  Marquis  de  Courtanveaux,  qui  reclamait  la 
direote  universelle  sur  le  territoire  de  la  ville  de  Tonnerre, 
r6gie  par  la  coutume  de  Sens,  oik  r^gnait  la  maxime  nuUe 
terre  sans  seigneur  ;  lequel  arr6t  ^^  ccmdamne  les  habitans 
"  de  Tonnerre  k  reconnattre  la  directe  universelle  de  la 
"  ville,  finage  et  territoire  de  Tonnerre,  dans  laquelle  il  est 
^^  gard6  ;  d6boute  le  ccHnte  de  Tonnerre  de  sa  demande  en 
^^  champart ;  condamne  les  habitans  k  payer  le  cens  d  rai- 
^  son  d^unsaupar  arpent  de  terre  de  quelque  nature  qu*eUe 
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^*  saU  date  le  finage  et  teviitoite  dfe  Totmeffe  ;  le  dit  eens 
^^  portant  amende  k  raison  de  SO  denieis  toornois  scir  les 
^  habitanset  5  sols  snr  les  forains;  coridamne  les  habitans 
^^  k  payer  29  ann§es  d'arr^rages  am6rierae&  au  SO  Mai  1706^ 
^^  jour  de  la  demande  ;  condamne  les  dit  habitans  i  payer  la 
"  dite  amende  de  cens,  faute  d'avoir  pay6  le  cens,  e t  les  amen- 
"  des  des  ventes  receives  s'il  y  alien ;  le  tout  sans  prejudice 
^^  des  litres  particuliers  du  seigneur  contre  chacun  des  hahi- 
^^  tans  et  de  chacun  des  habitans  contre  le  seigneur. 

(En  parlant  de  cet  arrgt,  Henrion  de  Pansey,  p.  269, 
observe  ;  ^^  conmie  jamais  les  propri^taires  n'avoient  pay6 
^^  de  cens,  dn  moins  qu'il  n'en  existoit  ancune  trace,  l'arr6t 
^^  impose  snr  chaque  arpent  de  tene,  le  cens  le  plus  ardir 
noire  sax,  les  tenitoiies  vaisins.) 


a 


On  lit  encore,  dans  le  Nauv.  Denisart,  p.  851,  No.  3  : 
"  La  directe  une  fois  reconnue,  on  ne  sanroit  doater  quhme 
^^  possession  ancienne,  paisible  et  continue,  n'autorise  le 
^^  seigneur  k  prescrire  k  son  profit  iBLqw^Hi  de  laredevance 
**  qudqae  forte  qvfeOe  puisse  itre. 

144.  Ancien  Denisart,  t  1,  au  mot  "ceiw,'*  p.  408,  No. 
27  :  ^'  Quant  k  la  quotit6  du  cens,  ce  sont  les  titres  et  la 
^*  piossession  qui  la  r^glent ;  et  8^1  n'y  a  ni  titre  ni  posses- 
"  sion,  le  seigneur  pent  Pexiger,  en  pays  coutumier  oil  la 
"  maxime  nuUe  terre  sans  seigneur  est  admise  sur.le  m6me 
^  pied  que  paient  les  heritages  voisins.  L'ait.  35  de  la 
**  coutume  d'Angoumois,  qui,  sur  cela,  est  conforme  au 
^  droit  commun,  en  contient  une  disposition  precise  :  voici 

"  comme  il  s'explique  :  ^^ tout  seigneur ayant...... 

**  territoire  limits,  est  fond6  par  la commune  obser- 

**  vance de  soi  dire  et  porter  seigneur  direct  de  tous 

^  les  domaines  et  b6ritages  en  icelui.  •  •  •  •  et  au  moyen  d'i- 
"  celle  directitfe,  s*il  trouve  en  ses  limites,  terres  poss^- 
^  d^es  sans  devoirs,  pent  sur  icelles  asseoir  cens,  tel,  con- 
^  forme  et  semblable  qu'est  assis  is  t0trss  voisims  de  son 
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^  terrttoire^'    H  eile  un  andtda  fti  AoAt  1760,  tn  hwem 
"  du  ST.  Saulnier  de  Pieive  Le^^e*  (1) 

145.  Bosquet,  Diet  da  domaine,  an  mot  <^  cens,"  t.  1, 
p.  388  :  ^^  si  le  pro{Nri6taiie  ne  jostifie  du  firano<dea  par 
^^  titles,  on  doitimpoeer  le  cens  sur  son  heritage,  pour  les 
^^  tenes  da  domaine  da  Roi,  sor  le  pied  de  celoi  des  terra 
^^  frochaines  qui  patent  cenHveJ^ 

146.  L'annotatear  de  Boutaric,  p.  18,  n.  43,  dit :  ^^  le 
^^  seigneur,  en  se  faisant  reconnoitre  de  proehe  en  proche, 
"  pent  exiger  tous  les  mfimes  droits  qu'il  trouve  ^tablis 
^^  sar  les  tenanciers  voisina. 

147.  Prudhomme,  "  des  biens  en  roture,  '*  p.  9*  : 
^^  Le  seigneur  qui  n'a  ni  titre  ni  reconnoissance  de  la  cen- 
^^  sive^  ni  cueilloirs  ni  r^gistie  de  la  recette,  ni  possession, 
^^  peut  demander  la  censive  sur  les  maisons  et  heritages 
^^  qui  se  trouvent  situ^s  et  assis  dans  P6tendue  de  son  do- 
^'  maine,  fond6  sur  la  maxime  nuUe  terre  aana  seignetnr  ; 
*'  mais  pour  fixer  la  censive,  il  fiaut  avoir  6gard  aux  terres 
^^  voiaines^  i  leur  aituation^  et  au  revenu  qu'elles  produisent, 
^^  le  tout  k  proportion  de  la  valeur  du  terrain. 

148.  Bouijon,  t  1,  des  censives,  tit.  4,  s.  3,  art.  14  p. 
266  :  "  a  P6gard  de  la  quotit6  du  cens,  elle  se  rfegle  par  les 
"  titres  si  aucun  il  y  a  ;  et  lorsqu'il  n*y  a  aucun  titre  qui 
"  fixe  cette  quotite,  Pusage,  c'est-a-dire  la  quotite  la  plu$ 
"  ordinaire  dans  le  lieuy  la  rfegle  :  c'est,  dans  ce  dernier 
"  cas,  un  guide  sftr  et  determinant. 

^^  G'est  ce  qui  se  pratique  au  chatelet  en  ce  cas. 

149.  Ferri^re,  p.  1061  :  ^^  au  cas  que  le  seigneur  ne 
^^  jostifie  point  du  cens  k  lui  pay6,  par  titre  vahMe  et  par 
"  6crit ,  le  cens  se  doit  rfigler  sur  le  pied  de  la  censi- 

r  ■    ■■■ I      ■     I      II     I        I   >     .1   —        ■ 
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<<  ve  dae  par  ks  Mrittiges  qui  eont  dtas  I^nelave  cbi  lend- 
^^  toiie  de  la  seignemie  et  da  fiet 

p.  1066,  n.  32  :  Sur  la  qnestioa  de  savoir  ^^  ai,  en  cas 
^^  de  revenU  par  nn  seigneur,  d'on  heritage,  par  Im  acquis 
^^  dans  sa  censive  avec  d6clarati<»i  selon  l^axticle  5S  de  la 
^^  ooutome,  sans  dSdarer  qu^U  est  Am$  $a  censhe^  le  cens 
^^  en  seroit  dA  conune  il  6tQit  avant  que  le  aeigneor  en  fit 
"  Pacquisition  ;  Ferriftre  dit  que  **  si  le  cens  dont  il  6toit 
^^  charg6,  est  con/bmi€  au  cens  dont  les  heritages  vaiains 
"  sent  redevables  ;  en  ce  cas  Pacqu6reur  doit  pajrer  le  mime 

^^  cens^  qtwiqu^U  soil  conridinMe Mais  si  Ph^ritage 

^^  6toit  d  fluB  grand  cfiM,  Paequ^reur  ne  serait  tenu  que 
^'  de  payer  le  cens  dA  par  les  autres  heritages  ;  parceque 
*'  le  seigneur  devrait  s'imputer  de  n'cwotr  poB  sHpuU  le  cens 
"  dont  il  vouloit  que  Ph6ritage  fat  charge  envers  lui  ;  d'au- 
**  taut  que  Payant  acquis,  la  censive  a  6t6  6teinte  entiftre- 
*^  ment. 

II  ajoute  que  ^^  la  coutume  d'Auxerre,  art.  2S,  decide 
"  que  le  propri6taire  est  tenu  de  payer  la  censive,  k  raison 
"  des  autres  h6ritages  sujets  au  cens,  et  que  oil  il  y  a  au 
**  dit  lieu  censives  de  divers  prix,  k  raison  de  la  maindre. 

150.  Brodeau,  t  1,  des  censives,  p.  787  :  "  Les  droits 
"  seigneuriaux  extraordinaires^  insolUes  et  irrigulierSj  qui 
^^  ne  dependent  point  de  la  nature  des  fiefs,  ni  ne  se  rfeglent 
"  par  la  loi  et  decision  g6n6rale  de  la  coutume,  mais  par 
^^  les  anciennes  concessions  et  investitures^  tombent  dans  la 
'^  prescription,  et  se  purgent  par  un  d6cr^t  solenmel,  faute 
^^  d'opposition  de  la  part  du  seigneur,  qui  ne  les  pent  pr6- 
^^  tendre  sans  titxe,  comme  sont  les  droits  de  champart  on 
^^  terrage,  bourdelage,  vinage,  la  banalit6  de  moulin,  four, 
^^  pressoir,  banvin  et  corv6es,  et  autres  droits  semblables. 

p.  798.  ^^  La  censive  dHm  h^rit&ge  dont  on  ne  voit 
<«  point  avoir  jamais  6t6  rien  pay6  an  seigBenr,  et  que  le 
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<<  proprt^tmiie  ne  montre  pointy  par  titie  valable  et  pai  £crit, 
^^  itxe  wol  firanc^aleu,  se  r&gle  snr  le  pied  de  la  censive  desr 
^^  hirUages  drconooUima  qui  sont  dans  Penclave  du  tern- 
^  toiie  de  la  seigneiine  et  du  fieC 

151.  Pothier^  ed.  iii4o.,  t.  6.,  ^^  des  cbamparts/' p.  370 : 
^^  Loisqoe  le  ehampart  est  seigaeiirial,  il  soffit  au  seigneur 
^^  de  justifier  que  le  teirain,  sur  kquel  on  lui  conteste  le 
^^  ehampart,  est  dans  Penclave  de  la  seigneurie,  et  que 
^^  toutes  les  terres  qui  enviKmnent  le  terrain  contestfi  y  sont 
^^  sujettes  ;  car,  comme  dans  ces  provinces,  la  maxime  nul- 
^^  h  terre  sons  seigneur^  a  lieu,  le  possesseui  du  terrain, 
^^  contest^  Be  justifiant  pas  relever  d'un  autre  seigneur,  est 
^^  pr6gaia6  relever,  pour  ce  terrain,  de  la  seigneurie  dans 
^^  Penclave  de  laquelle  il  se  trouve,  et  a%ix  mimes  droits 
^^  auxquds  rdiveni  toutes  les  autres  terres  de  cette  seigneur 
"  rie.  (1). 

152.  n  est  done  bien  6tabli  qu'en  France,  le  seigneur, 
en  baillant  un  b6ritage  k  cens,  pouyait  fixer  la  quotit6  de  la 
redevance  ;  et  qu'a  P6gard  d'une  concession  d6jafaite,  mais 
dont  on  ne  repr^sentait  pas  le  titre,  ou  pour  laqueUe  le  pos- 
sesseur  n^avait  jamais  pay§  de  redevance  au  seigneur,  la 
quotit6  de  la  redevance  6tait  r6gl6e  sur  le  pied  de  la  cen- 
sive la  plus  ordinaire,  ou  accovdwnUej  soit  des  heritages 
voisins  dans  la  m6me  enclave,  soit  des  heritages  des  sei- 
gneuries  voisines.  C'est  uniquement  pour  d6montrer  Pexac* 
titude  de  ces  deux  piopoaidons,  aux  partisans  les  plus  seep- 
tiques  de  Pune  des  parties  k  ce  grand  proems,  que  j'ai 
sustranscrit,  tant  d'aatodt6s  sur  la  mati^,  extraites  des 
feudistes  firan^ais* 

153.  Voyons  maintenant  si  les  deux  regies  6nonc6esau 
no.  pr6c6dent,  qui  pr^talaient  en  France,  ont  aussi  pr6valu 
dans  Pinstitution  f6odale  du  Canada,  avec  ou  sans  modifi- 
cation. 

(1)  Herri  i^expriine  de  la  mtaie  maoidre,  1 5,  p.  258. 
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Le  Maiquk  de  la  Roehe  (1),  par  sa  oommiaaioa  qui  date 
da  13  Janvier  1598,  araitle  p<Hivoir  de  cone^der  atix  gentile 
hammes  et  gena  de  tnirite  des  teiBes  en  fiefiB,  seignevuiesv 
etc., ;  ^^  et  aux  antres  de  maimdrt  condition,  ktdleg  charges 
^^  et  redevanees  annuelles  qu^il  aviserait.^^  La  m6me  anto- 
rit§  a  dd  pouvoir  fetre  exerc6e  par  ses  successeurs,'  ou  par 
ceux  dont  ils  ^talent  Ies-d61§ga6s,  jnsqn'd  la  formation  de  la 
compagnie  de  la  Nouvelle-France  en  1627-38. 

154.  Sons  le  goavemement  de  eette  compagnie,  les 
concessions  des  terres  poavaient  6tre  fiutes  ^^  k  telles  char- 
ges, reserves  et  conditions  que  les  associ^s  verraicnt  bon 
dtre.'^  Ceux-ci  pouvaient  *^m6me  commettie  tels  sor  les 
lienx  qn'ils  tronveraient  &  propos  poor  la  distribution  des 
dites  terres,  et  en  rigUr  les  canditions.^^  (8) 

Ainsi,  aucune  limite  n'est  fix§e  k  la  quotit6  de  la  rede* 
vance  que  cette  compagnie  6tait  en  droit  d'imposer. 

155.  Dans  Parrot  de  retratichement  du  21  Mars  1663 
(3),  qui  ordoime  de  faire  de  nouvelles  concessions,  la  qaotit6 
de  la  i^devance  exigible  u'est  point  fixee;  il  n'y  est  pas 
m6me  fait  mention  de  cens  ou  redevance,  du  moins  ces  mots 
ne  s'y  trouvent  pas. 

156.  La  eompagnie  des  Indes  Occidemtales  (4),  crt6e  en 
1664,  a  le  pouvoir  de  ^  veiidre  ou  in£§oder  les  tenes. •.•  k 
^^  tels  cens^  rentes  ei  draUs  seignemrumx  qufeUejugmra  ban 
*^  et  k  telles  personnes  qu'elle  jogera  k  propoSi"  Son  agent 
g6n6ral,  M.  Le  Banoys  (5),  est  autniai,  par  sa  commission, 
k  ^^  distribuer  ou  faire  distribuer  aux  particuiieis  les  terres 
aux  cens  el  rentes  qui  serant  irauvSs  d  prapos.^^    En  vertu 

(1)  Voir  mes  obfervatioiit  lar  le  Jeu  defied  no.  7. 

(2)  Obatrvationi  sur  le  Jen  de  fief.  nos.  10  et  1 K 

(3)  ib        no.  37 

(4)  ih        no.  45 
(ft)  t6        no.  48 
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de  Part  26  de  la  ie<pi6te  de  cet  agent,  (1)  PiAtendaat  a  la 
faculty  de  (aire  lea  ccmceasions  ^^  a  tela  cens  et  rentes  qu'U 
sera  par  loi  jug6  4  propos,"  et  ^^  Rien,"  disent  MM.  de 
Tracy,  Coorcelles  et  Talw,  dans  Papostille  accordant  cette 
demande,  ^^  ne  paroit  plus  conforme  aux  intentions  de  £a 
Majesty.''  Tout  cela  ne  tend  pas  k  fixer  la  quotitS  des  cens 
et  rentes. 

U  n^en  est  pas  fait  mention,  non  plus,  dans  les  arrets 
de  reiranchement  des  4  Join  1672,  4  Jnin  1675,  et  9  Mai 
1679  (2),  ni  dans  les  lettres-patentes  du  20  Mai  1676,  qui 
donnent  au  gouvemeur  et  k  Pintendant  Pautoritg  de  faire 
conjointement  les  concessions  (3),  ni  dans  les  cinq  brevets 
g6n6raux  de  confirmation  du  Roi,  des  10  Mai  1675,  29  Mai 
1680,  16  Avril  1684,  14  JuiUet  1690,  et  6  JuiUet  1711  (4). 
De  toutes  les  concessions  en  fief  ant6rieures  aux  deux 
arrets  de  Marly  du  6  JuiUet  1711,  et  parvenues  k  notre  con- 
naissance,  je  n'en  ai  trouv6  aucune  qui  fasse  mention  de  la 
quatiU  de  la  redevance  quhm  seigneur  pourra  exiger  de  son 
censitaire. 

157.  Quel  6tait  done  P6tat  des  choses  lors  de  la  pro- 
mulgation de  ces  arrfets  ?  Le  mfeme  qu'il  avait  6t6  jusqu'a- 
lors  en  France ;  le  seigneur  Canadien  pouvait,  dans  un  bail  ^^^^-^ 
k  cens,  stipuler  telle  quoHU  de  redevance  qu'il  jugeait  k 
k  propos  ;  cette  stipulation,  autoris^  sous  Pempire  de  la 
coutume  de  Paris,  6tait  legale  parmi  nous  ;  PEdit  de  P6ta- 
blissement  de  la  Compagnie  des  Indes  Ocoidentales  a  m6me 
ime  disposition  expfeaae  k  oet  6gard,  {bsU  33,)  knrsqu'il  dit 
que  les  jnges  sennit tenus  de  ^^  jugex  suivant  les  loix  et  ordon- 
^  nances  da  roTmume,  et  les  cfficieiis  de  9uivi6  at  se  confor- 
^^  ii^r  k  la  coutume  de  la  F.  et  V.  de  Pms,  suivfiiit  laquelle 
*'  les  babitans  pourront  contmcter.'' 

■'  l"!!!!  ■  ■  I  III  III  1  p  ^a^m^mm        ■  II     !■      I  » 

Observatioiw  anr  le  Jeu  df  fief,  at.  48     . 
ib        nos.  56, 70, 81. 
f6        no.73 
ib       nos.  68|83|  86^91, 99 
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SI  Pon  objecte  que  le  seigneur  Canadien  ^taut  oblige 
de  conc6der,  devait  6tie  tenn  de  le  fidte  ^  un  certain  taux  ; 
qu'autrement  cette  obligation  devenait  illusoire  ;  je  r6- 
ponds :  c'6tait  Pobligation  de  dffiticher  les  teires  de  sa  sei- 
gneurie,  qui  avait  6t6  impos6e  an  seigneur  principalement ; 
cette  obligation  entrainait,  il  est  vrai,  comme  consequence, 
celle  de  sous-conc6der,  puisque  c'6tait  le  seul  moyen  d'opfe- 
rer  le  difrichement.  Mais  cela  n'allait  pas  jusqu'^  le  pri- 
ver  du  droit  quUl  avait  de  faire  un  bail  k  cens  aussi  avanta- 
geux  que  possible.  S'il  trouvait  des  colons  disposes  a  ac- 
cepter telle  ou  telle  quotit6  de  redevance,  et  k  difricher  les 
terres  qu'il  leur  concfedait  ainsi,  il  avait  accompli  son  obli- 
gation de  d^frichemerU,  II  pouvait,  avant  1711,  refuser  de 
conc6der ;  la  loi  n'avait  pas  encore  donne  aux  colons  un 
droit  d^cu:tian  centre  lui  pour  Py  contraindre ;  mais  si,  par 
suite  de  ce  refiis,  son  fief  restait  en/rtcAe,  non  mis  envaleuTy 
la  dich^ance  de  son  droit  de  propri6t6  et  la  reunion  au  do- 
maine  de  la  couronne,  6taient  1^  pour  lui  faire  subir  la  pei- 
ne de  son  injuste  refus. 

Si  le  seigneur  avait  concede  sans  stipuler  la  quotit6  de 
la  redevance,  ou  s'il  ne  pouvait  pas  reprfesenter  un  titre  qui 
^tablit  cette  quotitfe,  ni  justifier  d'une  possession  suffisante, 
alors  cette  quotit6  devait  6tre'  r6gl6e,  comme  cela  se  prati- 
quait  en  France,  sur  le  pied'de  la  censive  la  plus  ordinaire^ 
ou  accoutumie^  soit  des  heritages  voisins  dans  la  m6me  en- 
clave, soit  des  heritages  des  seigneuries  voisines. 

158.  Pai  examine  les  titres  d\in  nombie  considerable 
de  concessions  en  censive  faites  avant  Pann6e  1711,  dans  le 
domaine  de  la  couronne  et  dans  celui  des  seigneurs  particU'^ 
liers,  et  le  r6sultat  de  cet  examen  d^monlie  que  le  taux  des 
cens  et  rentes  n'a  jamais  €x€  imiforme,  qu'il  a  constanmient 
v€ui6,  m6me  dans  une  seule  et  m6me  seigneurie. 

Dans  le  domaine  de  la  couronne,  ce  taux  a  V€uri6,  dnrant 
la  periode  dont  je  parle,depuis  6  deniers  de  cens  pour  une 
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ccHioessioQ  deZ  x2  lieues,  jnaqu'A  6  denierd  de  cena par 
chaque  arpent  en  superficie  ;  et  ni6me,  quand  la  redevance 
est  ainsi  distribute  pax  arpent,  elle  est  6tablie  sur  le  pied 
d'un,  trois,  ou  six  deniers  par  arpent 

159.  Tel  6tait  P6tat  16gal  des  choses  lors  de  la  promul- 
gation des  deux  arrets  de  Marly  du  6  Juillet  1711  (1).  Au- 
cune  loi  n'avait  fix6  la  quotit6  de  la  redevance  qu'un  sei- 
gneur pouvait  stipuler  dans  un  bail  a  cens. 

Dans  un  autre  endroit,  j'ai  donn6  tout  le  texte  du  pre- 
mier de  ces  arrets,  en  commentant  la  partie  qui  pouvait 
aifecter  le  Jeu  de  fief.  La  partie  qui  pent  avoir  trait  au 
present  sujet,  est  celle  qui,  apr^  avoir  impos6  au  seigneur, 
en  termes  ^xprfes,  Pobligation  de  conc§der  d  titre  de  rede^ 
vanceSy  et  donn6,  k  leur  refus,  aux  habitants  le  droit  de  se 
pourvoir  pardevant  le  gouvemeur  et  Pintendant,  pour  en  ob- 
tenir  la  concession,  ordonne  k  ces  demiers  de  faire  cette 
concession  aux  mSmes  droits  impos48  9ur  lea  aivstres  terrea 
concid^ea  dans  les  dites  seigneurieSy^^  et  "  lesquels  droits,  " 
ajoute  Parrfet,  "  seront  pay6s  par  les  nouveaux  habitants 
entre  les  mains  du  receveur  du  domaine  de  S.  M.  etc.  etc.  '' 

Assur6ment,  on  ne  pent  pas  dire  que,  d'apr^s  la  lettre 
de  cette  loi,  P6tat  de  choses  pr6existant,  en  autant  qu'il  s'a- 
git  de  la  16galit6  d'un  taux  conventionnel,  quelque  puisse 
6tre  ce  taux,  ait  6t6  chang6.  Quant  k  son  esprit,  nous  verrons 
bient6t,  k  Paide  de  la  jurisprudence  qui  a  prfevalu  sous  la 
domination  fran^aise,  s'il  a  permis  d'argoer  un  tel  change- 
ment  et  de  le  reeonnaitre.  Par  les  mots  ^^  aux  m^mea 
droits  imposes  sur  les  autres  terres  conc6d6es  dans  les  ditea 
seigneuries,  'U'arrdt  semble  n'avoir  eu  en  vue  que  de  pres- 
crire  au  gouvemeur  et  k  Pintendant  une  r^gle  de  conduite 
et  de  decision,  pour  6viter  tout  dissentiment  entre  eux,  lors- 
que,  dans  le  cas  particulier  pr6vu  par  Parrfit,  ces  deux  fonc- 

(1)  Obs.  sur  le  Jeu  de  fief,  no.  101 
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ti(ni]iaiies  aniaieiit  M  i^>peI6s  k  exeioer  Paiitorit6  exeep- 
tioimelle  que  cet  anit  lenr  conflbait.  Le  Ligblateur  se 
seiait  expose  k  lenr  donner  imdilement  cette  wattontJky  s^ 
ne  lenr  avait  pas  en  m6me  terns  present  nne  r^gle  obligatoi- 
re^  k  Paide  de  laqnelle  ils  fOssent  en  6tat  d'^tablir  facile- 
ment  la  qnotit6  de  la  redevance,  et  ne  pAssent  pas  avoir  de 
pr^texte  d'opposer  k  la  concession  ainsi  demand§e,  soit  un 
dissentiment,  soit  nn  refos,  sans  se  rendre  coupables  d'nn 
abas  reprehensible  de  lenr  autorit^.  La  disposition  de 
Parrot  semble  done  ne  devoir  s'appliqner  qn'an  senl  cas  ou 
Pintervention  du  gonvemenr  et  de  Pintendant  pouvait  £tre 
rendue  n^cessaire.  Or,  ce  senl  cas  ^tait  le  rafiis  du  seignenr 
de  concMer.  II  ne  pouvait  d<mc  pas  y  avoir  lieu  k  cette 
intervention,  lorsqne,  volontairement  et  libiement,  Pbabitant 
avait  aocept6  la  concesaion  qu'il  avait  demand§e  an  sei- 
gneur,  qnelle  que  f At  la  quotiU  de  la  redevanoe  port6e  dans 
cette  concession,  pnisqu'il  ne  pouvait  all^guer  un  refos  de 
conc6der  de  la  part  du  seigneur. 

Du  reste,  la  r^gle  de  decision  ainsi  prescrite  au  gon- 
vemenr et  k  Pintendant,  n'6tait  pas  nouvelle  ;  c'6tait  celle 
qui  pr6valait  en  France  pour  rfigler  la  quotitg  des  cens  et 
rentes,  IcNrsque  le  seigneur  ne  pouvait  invoquer  centre  son 
censitaire  ni  titre,  ni  longue  possession,  pour  justifier  la 
quotit6  que  le  premier  demandait,  et  k  laqnelle  le  second 
objeotait.  C'6tait  la  seule  r^gle  Equitable  k  suivre  en  pa- 
reil  cas ;  et  c'6tait  aussi  la  seule  r^gle  Equitable  k  adopter 
dans  le  cas  particulier  pr6vu  par  Pair6t  de  1711,  Phabitant 
qui  obtenait  une  concession  par  Pintervention  du  gonvemenr 
et  de  Pintendant,  sur  le  lefus  injuste  du  seignenr  de  le  iaixe, 
ayant  une  redevanoe  seigneuriale  k  payer. 

160.  Quant  aux  lois  post6rieures  k  PairSt  de  1711, 
et  qui  ont  rapport  aux  concessions  des  terres  en  Canada, 
savoir,  Pair^t  du  conseil  d'§tat  du  Roi  du  15  Mars  1732, 
la  declaration  du  17  Juillet  1743,  et  celle  du  ler  Octobie 
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1747  ;  elles  ne  toachent  en  rien  a  la  question  de  la  qaotit6 
des  cens  at  rentes*  Sons  oe  rapport,  la  ccmdition  du  censi- 
taire  reste  la  mdme  qne  ceUe  qui  lui  est  faite  par  Pandt  de 

nil- 

161.  Je  passe  maintenant  k  la  jnnspradence  que  la  do* 
mlnation  fran9aise  nons  a  laiss6e  sur  cette  mati^re. 

Las  parsoimas  qui  croiant  farmement  k  la  fixation  de  la 
.  quotit6  des  cens  et  rentes  par  un  acte  on  un  r^glement 
quelconque  de  Pautorit6  souveraine,  sans  n6anmoins  avoir 
pu  jusqu'a  present  repr6senter  cet  acte  ou  ce  r^glement, 
citent  principalementy  pour  en  faire  supposer  Pexistence,  un 
jugement  rendu  pour  la  seigneurie  de  Gaudarville  par 
Pintendant  Hocquart,  le  23  Janvier  1738.  (1)  II  y  a  en 
effet,  dans  ce  jugement,  quelques  expressions  qui,  k  pre- 
miere vue,  et  sans  explication  pourraient  tendre  k  appuyer 
Pimpression  que  ces  personnes  entretiennent  Voici  les 
circonstances  dans  lesquelles  ce  jugement  est  intervenu. 

La  Dame  Peuvret,  seigneuresse  du  lieu,  avait  fait  cinq 
concessions  en  censive,  soit  verbalement,  soit  par  biUetj 
comme  cela  se  pratiquait  souvent;  mais  elle  n'avait  pas 
fix6  la  quotit6  ni  Pespfece  de  redevance  que  les  concession- 
naires  auraient  a  foumir.  Ceux-ci  demandaient,  par  leur 
requite,  que  la  seigneuresse  fAt  condanm6e  a  leur  accorder 
"  tltres  en  bonne  forme  des  terres  qu'elle  leur  avait  conc^ 
d6es,  et  ce,  sur  le  pied  des  tUres  de  concession  des  autres 
terres  de  la  dite  seigneurie.^^  C'^tait,  comme  on  le  voit,  in- 
voquer,  presque  litt6ralement,  la  thgle  consacr66  par  Parrdt 
de  1711. 

La  dgfenderesse  rfipond  qu'eUe  "  ojfre  et  consent  d'ac- 

(1)  Ed.  et  Ord.  in  8o.  t.  2,  p.  545. 
Note.    La  concession  de  Gaudarville  date  du  8  F6t«    1652,  pour 
la  premiere  parlie,  et  du  15  Nov.  1653  poor  ladeuzidme.  [Titres  des 
seig.  p.  383-84, 
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^^  corder  et  passer  aux  dlts  habUanta  demandeurs^  des  con- 
"  Uats  des  nouvelles  tenres  qu'elle  leur  a  conc6d6es,  (ad- 
*•'  mettant  ainsi  le  fait  de  la  concession,)  a  prendre  imm6di- 
*'  tement  at*  hout  des  premieres  concessions  de  la  dite  aei- 
^'  gneurie,  et  aax  cens^  rentes  et  droits  seignewriaux  qu^il 
**  nous  vlaira  rigler^^'*  dit  Pintendant. 

La  contestation  semble  avoir  roule  nniquemeat  sur  le 
point  de  savoir  si  les  terres  devaient  6tre  prises  dans  unrang 
de  la  seigneurie  ou  dans  un  autre.  Pour  regler  cette  difficult^, 
tine  visite  du  Grand-Voyer  est  ordonn6e.  Apr^s  son  rap- 
port, et  apres  avoir  "  vu  aussi,"  «st-il  dit,  "  les  billets  de 
concession  "  k  deux  avtres  habitants  "  de  S  x  30  arpents,  a 
"  commencer  pour  le  front  au  bout  des  terres  de  la  c6te  de 
"  Champigny,  ensemble  pliisieurs  contrats  donn6s  par  la 
"  Delle.  Peuvret  aux  habitants  du  3e  rang,  etc.,  etc.,  Pin- 
^*  tendant  ordonne  que  les  demandeurs  seront  tenus  de 
"  prendre  des  contrats  de  concession  de  la  Dlle.  Peuvret 
"  des  terres  qui  leur  ont  6t6  concedees  de  trente  arpens  de 
"  profondeur. . . .  aux  cenSy  rentes  ordonn^s  par  S.  Jf.,  sa- 
"  voir,  un  sol  de  cens  par  chaque  arpent  defrorU  {l)etunsol 
**  de  rente  pour  chaque  arpent  en  superjicie^  et  un  chapon  ou 
"  vingt  solsy  au  choix  de  la  dite  Demoiselle^  pour  chaque  or- 
*'  pent  defront:^ 

162.  Ce  jugement  de  I'intendant  Hocquart  est  le  seul 
document  dans  lequel  on  trouve  ces  mots,  "  cens  et  rentes 
ordonn^spar  8a  Mcgest4?^  Si  r6ellement  il  eflt  exist6  nn 
oidre  ou  r6glement  du  Roi,  limitatif,  d'une  manifere  absolue, 
de  la  quotit6  de  la  redevance  seigneuriale,  devant  r6gir  in- 

(1)  Ces  mots,  de  front,  sont  omis  ;  ils  se  trouvent  dans  le  jugement 
tel  qu'io86r6  d  la  p.  170  du  2d  vol.  des  documents  dUs  <<  documents 
seigneuriaux,"  imprim6  en  1852,  L'omission  de  mots  aussi  importants 
pour  Pintelligence  de  ce  jugement,  ajout6e  k  tant  d'autres  incorrections 
qui  d^parent  ces  publications  si  int^ressantea  pour  I'histoire  de  la  colo- 
nisation du  Canada,  attestc,  d'une  mani^re  bien  regrettable,  le  pen  de 
aoin  que  Ton  a  apport6  a  ces  publications. 
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distinctement  toutes  les  ccttcessicms  en  censive  {kites  par  ses 
vassaux,  il  n'aurait  jamais  pu  s'^lever  de  contestation  ou 
de  diffioult6  sor  cette  mati^re.  Si  les  mots  da  jugement 
Bont  une  preuve  de  Pexistence  d'un  tel  r^glement,  distinct 
de  la  r^gle  6nonc6e  dans  le  premier  arr6t  du  6  Juillet  1711, 
alors  les  cens  et  rentes  n'ont  pu  6tre  oonstitu^squ'en  deniers 
et  en  chapons,  le  chapon  6valu6i  20  sols  et  non  au  dela ;  la 
redevanee  seigneuriale,  dans  ce  cas,  eftt  6t6  uniforme,  ou  du 
moins  n'eflt  pas  pu  exc6der  cette  quotit6  ou  cette  limite,  k 
moins  qu'on  n'en  excepte  le  taux  stipule  par  la  convention 
des  parties,  admettant  par  Ick  sa  16galit6.  Tel  r^glement 
limitatif  existant,  les  intendants  appel6s  k  dfecider  les  con- 
testations des  parties  n'auraient  pas  eu  de  discretion  k  exer- 
cer ;  ils  auraient  6t6  obliges,  le  cas  6ch6ant,  de  faire  Pappli- 
cation  du  taux  du  rfeglement.  Mais  encore  une  fois,  que  ne 
repr6sente-t-on  ce  rfeglement  limitatif  ?  Le  fait  est  qu'il  ri'a 
jamais  existfi.  Nous  en  avons  la  preuve  dans  le  silence 
m6me,  sur  cette  question  d'une  quotit6  fixe,  des  di verses  lois 
particuliferes  au  pays,  qui  ont  6t6  cities. 

Du  reste,  il  est  facile  d^expliqner  ces  expressions  de 
Pintendant  Hocquart,  ordonrUs  par  le  Roi^  et  de  leur  donner 
leur  vrai  sens,  le  seul  dans  lequel  il  a  pu  les  employer.  II 
a  voulu,  sans  nul  doute,  ainsi  qualifier  les  mots  usuels  en 
cette  matifere,  cens  et  rentes  ordinaireSy  cens  et  rentes  accou- 
tunUSy  ou  autres  mots  semblables  comportant  le  m6me  sens, 
et  que  le  Roi,  en  conformite  de  la  rfegle  du  droit  commun,  a 
leproduits  dans  cette  phrase  de  son  arrfit  de  1711,  "  aux 
mSmes  droits  imposes  sur  les  autres  terres  cancid^es  dans  les 
dites  seigneuries^^ ;  expressions  qui  laissent  n6cessairement 
au  juge  un  fait  a  apprficier,  puisqu'elles  supposent  existant 
des  redevances  ordinaires  et  des  redevances  extraordinaireSy 
des  redevances  accouiunUeSy  et  des  redevances  inaccatUU' 
rrUeSy  parmi  lesquelles,  en  cas  de  contestation,  le  juge  doit 
choisir  Ut  plus  ordinairey  la  plus  cu:coutunUe. 

C'est  ainsi  que  les  parlies  au  proces  de  Gaudarville  ont 
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eompris  lews  droits  et  lenrs  obligations  reiq>ectifis ;  les  cen* 
sitaires  en  demandant  k  Pintendant  de  fixer  les  cens  et  rentes 
^^  snr  le  pied  des  titres  de  concessicm  des  antres  terres  de  la 
dite  seigneturie,"  et  la  seignenresse  en  qffratU  et  consentatU 
de  passer  contrat  ^^  anx  cens,  rentes  et  droits  seigneuriaux 
qu'il  loi  plairait  r6gler.'' 

C'est  encore  ainsi,  dev(nis-nous  dire,  qae  Pintendant  a 
compris  la  position  des  parties  et  sa  propre  antorit6  judiciai- 
re.  Car  en  accordtet,  par  son  jogement  rendu  seulement 
apr^s  avoir  vu  ^^  plosieurs  contrats  donnas  par  la  Dlle  Pea- 
vret  anx  habitants  du  Se  rang/'  les  cens  et  rentes  6nonc6s 
dans  ce  jugement,  il  doit  gtre  censS,  dans  les  circonstances, 
n'avoir  accord6  que  les  cens  et  rentes  ardinaires  ou  (wcotUti- 
m68  de  la  seigneurie,  c'est-i-dire  ^^  les  m6mes  droits  impo- 
ses sur  les  autres  terres  conc§d6es  dans  la  dite  seigneurie," 
selon  lar^gle  reconnue  par  Parrot  de  1711 ;  droits  que,  par 
cet  arrfit,  le  Roi  ardonne  express6ment  d'imposer  dans  un 
cas  analogue.  L'intendant  a  done  pu  dire  avec  raison  que 
les  cens  et  rentes  auxquels  il  assuj6tissait  les  cinq  censitai- 
res  de  OaudarvilUy  6taient  r6ellement  "  les  cens  et  rentes 
ordonn^s  par  Sa  Majeste ''  pour  une  esp&ce  semblable,  sans 
qu'il  puisse  £tre  cens6  avoir  voulu  par  \k  donner  k  entendre 
qu'il  existait  un  r^glement  limitatif,  distinct  de  la  r^gle  du 
droit  commun,  r6p6t6e  dans  Parrot  de  1711. 

Ce  qui  me  porte  encore  k  dire  que  Pintendant  Hocquart 
n'a  accords  k  la  seignenresse  de  Gaudarville  que  les  cens  et 
rentes  ardinaires  ou  accoutum^s  dans  sa  seigneurie,  c'est  le 
fait  suivant.  Au  taux  6nonc6  dans  son  jugement,  la  rente 
en  argent  et  en  chapons,  pour  une  terre  de  3  k  30  arpents, 
aurait  6t6,  sans  comprendre  les  trois  sols  de  cens,  de  1  sol, 
8  deniers  par  arpent  en  superficie,  le  prix  du  chapon  6tant 
fix6  k  20  sols.  J'ai  vu  un  titre  de  concession  du  13  Sept. 
1708,  (La  Citifere,  notaire),  donn6  par  le  seigneur  de  Gau- 
darvUle,  d'une  terre  de  8  h  20  aipents,  joignant  la  riviere 
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da  Cap  rouge.  Cette  concession,  ant^rieure  de  30  ana  aa 
jugement  dont  il  s'agit,  est  faite  &  raison  de  ^^  3  livres  et 
'*'  2  chapons  vifs  pour  toute  la  dite  concession,  ou  40  sols  en 
^^  aigent,  d  d£&ut  de  bailler  les  dits  deux  chapons,  et  2  sols 
**  de  cens,"  c'est-4-diie,  poui  cette  terre  de  60  arpents  en 
superficie,  k  raison  de  1  sol,  8  deniers  de  rente  par  chaque 
aipent  en  superficie,  non  compris  les  2  sols  de  cens.  C'est  la 
m^me  quotit6  que  celle  6noncee  dans  le  jugement  de  I'in- 
tendant  Hocquart. 

163.  Voyons  maintenant  un  autre  jugement  rendu  par 
le  mfeme  intendant,  M.  Hocquart,  pour  la  seigneurie  de  Port- 
neuf,  peu  d'annfees  avant  son  jugement  de  Gaudarvillei 
©avoir,  le  20  Juillet  1733,  (1).  II  n*y  est  fait  aucune  men- 
tion de  cens  et  rentes  ordonrUs  par  le  Roi. 

Le  seigneur,  M.  Charles  Le  Gardeur,  demandait  parsa 
requite  que  tous  ses  censitaires  qui  avaient  des  contrats  de 
concession,  fussent  tenus  de  lui  en  donner  copie  en  bonne 
forme,  et  que  ceux  d'entr'eux  qui  n'avaient  point  de  contrats 
ni  billets  de  concession,  fussent  tenus  de  prendre  des  con- 
trats de  concession  par  devant  notaires,  conformes  aux 
anciens  contrats^  et  suivant  les  clauses  de  carries  et  cens  et  ^^ 
rentes  y  parties^  et  avec  celle  de  payer  Ze  lie  poisson  pour  ""^S 
droit  de  piche  dans  leur  devanture. 

Apihs  avoir  entendu  les  habitants,  et  avoir  vu  deux  con* 
trats  de  concession  dans  cette  seigneurie^  dont  l^un,  du  S 
Nov.  1684,  fait  k  Jean  Catelan,  et  Pautre,  du23  avril  1685, 
fait  k  Mathurin  Comeau,  Pintendant  ordonne,  quant  d  ceux 
qui  n'avaient  point  encore  pris  de  contrat,  quails  seraient 
tenus  d'en  prendre  dans  un  certain  dfelai  et  d'en  donner  des 
expeditions  k  leur  seigneur,  ^^  et  ce^  aux  mSmes  clauses  et 
*^  conditions  que  celles  port6es  par  les  deux  contrats  ci-des* 
**'  sus  4nonc4s^  si  mieux  ils  n'aimeiient  se  soumettre  k  la 

<1)  Ed.  et  Ord.,  ia-So  t.  2,  p.  531. 

22 


Jk 


170  b 

<<  rederance  de  30  sob  et  d'tin  chapon  par  chaqae  arpent  de 
^^  front  snr  40  de  piofondenr,  de  6denieis  decens,  et  du  lie 
^^  poisson,  ce  qu'ils  seront  tenas  d'adopter  lors  de  la  passa- 
^^  tion  des  contrats,  sinon  Poption  d6£§r6e  au  dit  sieui..." 

Je  me  sois  prociur6  les  deux  contrats  de  Catelan  et  de 
Comeao,  lesquels  compieiment,  cbacan,  nne  concession  de 
4  H  40  aipents,  les  deux  tenes  voisines  Pnne  de  Pautre, 
et  les  deux  contrats  passes  devant  Q^naple,  notaire.  Sons 
le  rapport  des  redevances,  les  deux  concessicms  sont  sem- 
blables ;  ceUe  faite  k  Catelan  porte :  ^^  sL  la  charge  de  qna- 
^^  tre  livres  et  quatre  bons  chapons  gras,  avec  4  deniers  de 
^^  cens,  pour  toute  la  dite  concession,  k  raison  de  20  sols  et 
^^  1  chapon  pour  chacun  des  dits  4  arpents  de  front..'' ;  de 
plus,  ^^  le  lie  de  chacun  poisson  qu'il  p6chera  au  devant  de 

^^  la  dite  concession  dans  le  dit  fleuve et  2  joum6es  de 

^^  corv6e  par  chacun  an... 

La  deuxi^me  alternative  donn6e  par  ce  jugement  accor- 
dait,  pour  la  ledevance  en  deniers,  un  tiers  de  plus  que  ce 
qui  6tait  port6  dans  les  deux  contrats  de  Catelan  et  Cor- 
neau,  puisqu'eUe  accordait  30  sols  par  1  h  40  arpents,  et  6 
deniers  de  cens.  Ces  demiers  payaient  k  raison  d'un  sol 
par  arpent  en  superficie,  le  chapon  6valu6  k  20  sols,  tandis 
que  sous  la  seconde  alternative  du  jugement,  le  censitaire 
aurait  eu  k  payer  1  sol  3  deniers. 

Cinq  ans  plus  tard,  le  m6me  intendant  accordait  a  la 
seigneuresse  de  Oaudarville  deux  cinqui^mes  de  plus  qu'il 
n'avait  accord6  k  son  second  voisin,  le  seigneur  de  Po^- 
neuf !  Serait-ce  done  dans  Pintervalle  entie  ces  deux  ju- 
gements  qu'un  r^glement  royal,  ardonnant  des  cens  et  ren- 
tes fixes,  aurait  6t6  fieut  ? 

164.  Si,  nonobstant  le  jugement  de  Portneuf  (1733,)  il 
est  des  personnes  dont  la  croyance  ferme  k  Pexistence  d'un 
tel  r^glement  limitati^  fait  xemonler  cette  existence  k  uoe 
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date  ant6rieme)  eUes  ne  pounont  manquer  de  revenir  de 
lent  erreur,  en  lisant  Panalyse  que  je  donne  ici  de  plosienrs 
oidcHinances  rendues  dans  une  mdme  afiaire,  et  dont  la  der- 
ni^re,  en  date  da  22  Avril  1730,  par  Pintendant  Hocquart 
Ini-m^me. 

Cette  analyse,  quoique  n6cessaiiementlongae,pr6sente 
n^anmoins  nn  int6r6t  particulier,  en  ce  que  la  premiere  de 
ces  ardonnances  est  ant^rieure,  d'enviion  deux  ans,  k  Pen^ 
r§gistrement  des  an6ts  du  6  Juillet  1711. 

Cette  ordonnance  rendue  par  Pintendant  Raudot,  le  8 
Mais  1710,  condamne  le  sr.  Tremblay,  seigneur  des  Ebou- 
lements,  a  foumir  k  Louis  Gauthier  un  contrat  de  conces- 
sion d'une  terre  de  12  x  40  arpents,  "  aux  mfemes  clauses 
et  conditions  port6es  par  les  concessions  faites  aux  habitants 
de  la  Petite  Rivifere"  (1)  Tremblay  n'en  fait  rien.  Mais 
k  Parriv6e  du  nouvel  intendant,  M.  B6gon,  il  lui  pr6sente 
une  requite  sur  laquelle  il  en  obtient  une  ordonnance  en 
date  du  18  Avril  1713  (2,)  dans  lui  avoir  fait  connaUre  celle 
de  Raudot.  Le  seigneur  demandait  la  reunion  a  son  do- 
maine,  faute  de  d6fncbeinent  suffisant,  de  la  nK)iti6  de  cette 
terre,  conc§d6e  par  un  billet  de  ses  pr6d6ce8seurs,  et  con- 
cluait  k  ce  que  Gauthier  fAt  tenu  ^^  de  prendre  un  titre  de 
^^  lui,  k  la  charge  de  lui  payer  tons  les  ans  au  jour  et  f6te 
^^  de  St  R§hiy,  20  sols  et  1  chcgpon  ou  20  sols  au  choix  du 
^^  dU  Trembta^y  par  chacun  arpent  de  terre  de  front  sur  40 
*^  de  profondeur^  et  I  sol  de  cens  pour  les  dits  6  arpents  de 
**  fix)nt*'  restant,  c'est-4-dufe  1  sol  par  arpent  en  superficie  ; 
ce  qui,  comme  on  le  venra  bient6t,  6tait  justement  le  double 
de  la  redevaace  assise  sur  les  teires  de  la  petite  riviere, 
I'une  des  seigneuries  voisines.  Les  conclusions  de  la  re- 
quite sont  accord6es  par  cette  ordonnance  du  18  Avril 
1713. 

(1)  2c  vol.  des**  doc.  seig.^  p.  91. 

(2)  ib.         p.  40. 
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Sur  une  nouvelle  Instance  form6ey  Bans  aucun  doute,  i 
la  requfete  de  Gauthier,  le  m6me  intendant  B6gon,  rend  le 
le  S  F6vrier  1717,  une  autre  ordonnance  qui  porte  que,  sans 
s'anrfeter  k  celle  du  18  avril  1713,  (laquelle  U  dfeclare  avoir 
donn^e  sans  que  Tremblay  lui  eflt  fait  connaltre  celle  de 
Raudot  du  8  Mars  1710,)  cette  demifere  ordonnance  sera  ex- 
£cut6e  selon  sa  forme  et  teneur,  "  ce  faisant,  le  dit  Trem- 
**  blay  tenu  de  laisser  jouir  paisiblement  le  dit  Gauthier 
♦*  des  dits  12  arpents  qu'il  avait  6t6  cc«idanm6  de  lui  cchic6- 
^^  der  aux  mimes  clauses  et  conditions  que  cedes  qui  4taient 
**  parties  dans  les  contrats  des  autres  concessions  donnies 
**  aux  habitants  de  la  Petite  Riviirey  k  condition  qu'il  lui 
•*  paierait  tous  les  arrferages  des  dites  rentes  a  commencer 
"  du  8  Mars  1710. 

Une  autre  instance  intervient,  suivie  d'abord  d'une  or- 
donnance de  Pintendant  Begon  du  28  Juin  1723,  prescri- 
vant  la  nomination  d'arbitres  pour  rfegler  la  profondeur  de 
la  terre  de  Gauthier,  puis  d'une  seconde  ordonnance  du 
m6me  intendant  du  12  Avril  1724  (1)  qui  condanme  de 
nouveau  le  dit  Tremblay  "  k  concfeder  k  Gauthier  12  x  40 
*^  arpents  dans  sa  seigneurie,  aux  mimes  clauses  et  condir 
**  tions  parties  par  les  concessions  faites  aux  habitants  de  la 
**  Petite  Riviirey  et  ainsi  qu'il  a  6t6  ci-devant  ordonn6  par 
**  Pordonnance  de  M.  Raudot  du  8  Mars  1710,  et  par  celle 
**  que  nous  avons  rendue  en  consequence  le  3  F6v.  1717  ;  et 
**  ^tant  inform6  que  les  habitants  de  la  Petite  Riviere 
•*  paient,  suivant  leurs  corUrats  de  concessiony  10  sols  man- 
"  noie  du  pays  par  arpent  de  front,  et  la  moitU  d^un  chor 
**  pan,  nous  condamnons  le  dit  Gauthier  de  payer  au  dit 
"  Tremblay,  lesarr6rages  de  rente  de  sa  terre,  endeniers  ou 
"  quittances,  k  commencer  du  8  Mars  1710,  sur  le  pied  de 
*^  6  livres  monnoie  du  pays,  faisant  monnoie  de  France 
*^  celle  de  4  livres  10  sols,  et  6  chapons  ou  pareille   sonmie 

(1)  2«  vol.  des  doe.  seig^.  p.  91. 
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^  cte  4  liv.  10  sols,  et  9  deniers  de  cens  par  aipent,  et  pour 
^^  chacune  aiin6e  ;  (nrdonnons  au  dit  Tremblay  de  passer 
^^  un  contrat  de  concession  au  dit  Gauthier  aux  clauses  et 
**  conditions  ci-dessus  expliqu4eSj  et  faute  par  le  dit  Trem- 
*^  blay  de  lui  faire  la  dite  concession  dans  un  mois  de  ce 
"  jour,  et  icelui  pass6,  ordonnons  que  notre  pr6sente  ord. 
"  servira  au  dit  Gauthier  de  titre  de  concession.'' 

Voili  done  le  seigneur  des  Eboulements  r6duit  encore 
une  fois  k  ne  pouvoir  exiger  de  redevance  de  son  censitaire 
Gauthier  que  sur  le  pied  d'tm  demi  sol  par  arpent  en  super^ 
fide.  Mais  il  ne  perd  pas  courage ;  il  ne  donne  pas  de  con- 
trat k  son  tenancier ;  il  attend  Parriv6e  d'un  nouvel  inten* 
dant,  et  cet  intendant  est  M.  Hocquart  lui*m6me  qui,  plus 
tard,  rendit  I'ordonnance  de  Graudarville.  Gauthier  6tait 
alors  d§c6d6 ;  et,sans  aucune  assignation,  le  seigneur  obtient 
centre  sa  veuve  et  ses  enfants,  k  raison  de  la  m6me  terre, 
une  ordonnance  du  nouvel  intendant,  rendue,  est-il  dit, "  sur 
"  la  requfete  verbale  k  nous  faite  par  le  sr.  Pierre  Tremblay 
"  au  sujet  de  quelques  habitants  de  sa  seigneurie  des  Ebou- 
"  lements,  qui  refusent  de  prendre  de  lui  des  contrats  pour 
"  les  concessions  qu'il  leur  a  faites,  notamment  la  veuve  et 
"  hiritiers  defeu  Louis  Oauthier  qui  tiennent  et  poss^dent 
**  une  terre  dans  la  dite  seigneurie ,  de  6  h  40  arpents, 
**  laquelle  faisait  partie  d'une  de  12  arpents  ci-devant  pos- 
"  s6d6e  par  le  feu  Louis  Gauthier,  dont  la  moitiS  fut  r6u- 
"  nie  au  domaine  du  dit  sieur  Tremblay  par  ordre  de  M. 
**  B6gon  du  18  avril  1713  ;  nous  demandant  le  dit  sieur 
**  Tremblay  qu'il  nous  pl6t  obliger  la  dite  veuve  et  h6ri- 
"  tiers  k  prendre  contrat  pour  la  dite  terre  de  6  arpents  con- 
^^  form§ment  k  la  dite  ordonnance,  c'est-a-dire  sur  le  pied 
^^  de  20  sols  et  d^un  chapon  par  arpent^  ou  de  40  sols  sans 
^^  chapon  au  choix  du  dit  sr.  Tremblay^  et  d'tm  sol  de  cens 
pour  les  dits  6  arpents,^^ 

Les  conclusions  du  seigneur  lui  sont  accord^es,  et  Pin- 
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fendant  Hocqnart  oondamne  la  tbhv^  et  les  h6ritien  CUiu- 
thier  en  cons^quenoe,  sous  peine  de  r^cmioa  an  dcttnaine, 
parnne  ordonnance  da  32  Aviil  17S0  (1),  ^  laquelle,  ajoate 
^^  Pintendant,  aura  pareiUement  lien  k  P6gaid  de  cenx  des 
^  autres  habitants  da  dit  siear  Tremblay  qoi  lefoseraat  de 
^^  prendre  des  contrats  poor  leors  tenes.'' 

165.  Ainsi  finit,  aprfes  la  mort  de  Gaathier,  la  latte 
engag6e  entre  loi  et  son  seigneor.  L'on  voit  qae  ce  dernier 
en  agit  envers  Pintendant  Hocqaart  oomme  il  en  avait  agi 
envers  son  pr6d6ce8sear,  M.  B6gon.  II  se  gaida  bien  de 
porter  k  sa  connaissance  les  oidonnances  de  1710,  1717  et 
1724,  qoi  avaient  rejet6  ses  {pretentions.  II  Be  lai  repr6- 
senta  que  celle  da  18  Avril  1713  qai  avait  prononei  la  r6a- 
nion  a  son  domaine  de  la  moiti6  de  la  tenre  de  Gtaatbier, 
et  loi  avait  accord6  on  sol  de  rente  par  aipent  en  siqKf- 
ficie. 

Gautier  6tait  en  possession ;  mais  aneon  titre  ne  fixait 
la  quotitg  de  sa  redevance.  C'^tait  le  cas  de  faire  Pappli- 
cation  de  la  rfegle  da  droit  oomman,  a  Paide  de  laqnelle  cette 
redevance  devait  6tre  assise  sar  le  pied  da  taax  le  plus  or- 
dinatre,  le  plus  accautumij  dans  la  m6me  enclave,  on  dans 
celle  des  seignearies  voisines.  En  1710,  Pintendant  Raudot 
adopte  le  taux  de  la  Petite  Riviere ;  il  est  dhin  demi  sol  par 
"arpent ;  plas  tard  Pon  voit  ses  saccesseors,  qui  avaient  le 
mdme  fait  ^  appr6cier  et  la  mdme  r^gle  k  appliqoer,  adopter 
on  taux  doable  da  premier,  sans  doote  paree  qa'on  leor 
avait  prouv6  son  existence  sar  d'aatres  tenes  dans  la  m6rae 
enclave,  ou  dans  Penclave  d'ane  autiie  seigneorie.  II  n'y 
avait  done  rien  de  moins  fixe  que  cette  qaotit6  des  redevan- 
ces  seigneoriales,  aux  di^rentes  Spoques  que  c<Hnprennent 
les  ordonnances  cities  plus  haat.  Assortment,  sll  eAt 
exists  an  T^glement  fixant  cette  quotit6  k  1  sol,  S  d^iiers 

par  arpent  en  superficie,  qui  est  ceUe  6nonc6e  dans  Pordon- 

'■-■"■'-  —  -  —  ■ 

(1)  2d  vol.  des  <«  doc.  seig''  { p.  132. 
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Mnoe  de  Gac^damlle  dn  8S  Janvier  17S8,  comme  ayant  6t6 
qrdonn^e  pai  le  Roi,  les  iatendants  qui  out  rendu  ces  ordonr 
nances,  M.  Hocqnart  lui-mdme,  en  auraient  en  oonnaissance, 
et  sV  seraient  eonfonn^s ;  tin  seigneur  aussi  per8§v6rant  k 
we  cr6er  un  revenu  que  I'^tait  le  ar.  Tremblay,  n'aurait  pas 
manqu6  d'en  invoquer  le  b6n6fice,  puisque  ce  r^glement  lui 
aurait  donn6  droit  i  deux  tiers  de  plus  que  ce  qu'il  deman- 
dait  k  son  censitaire  Gauthier. 

166.  Les  partisans  du  syst^me  d'un  taux  fixe,  s'ap- 
puient  encore  sur  ce  qu'il  est  dit,  dans  une  ordonnance  ren- 
due  par  Pintendant  B^gon  pen  d'ann^es  apr^s  les  arrets  de 
1711,  que  le  seigneur  de  JOemaure  nepourraimposerde  nou- 
velles  charges.  Cette  ordonnance,  qui  est  du  15  F6vrier 
1716  (1),  condanme  ceux  des  censitaiies  qui  n'ont  pas  encore 
de  eontrats  de  concession,  ^^  de  rajqporter  les  billets  qu'ils  out 
du  feu  sr.  Demaure,  afin  que  le  dit  sr.  Aubert  leur  en  passe 
des  eontrats  aux  charges  et  conditions  des  anciens  eontrats^ 
mmspcuvairy  augmenter  de  lunweUes  charges.'*^ 

Si  la  quotit^  et  la  nature  des  cens  et  rentes  avaient  6t6 
6tablies  d'une  mani^re  fixe,  conune  on  le  pretend,  Pinten- 
dant n'auraitril  pas  dit  de  suite :  ^'  k  raison  de  tant.  •  •  * " 
(1  sol,  S^denieis,  comme  pour  GUtudarville),  plutdt  que  de 
rendre  un  jugement  qui  ne  terminait  pas  la  contestation, 
puisqu'il  (Nrdonnait  un  recours  aux  anciens  eontrats,  qui,  s'ils 
eussent  6t6  difi)§rents,  devaient  n6cessairement  6tre  appr6- 
ci6s  avant  qu'on  pAt  arriver  k  la  fixation  de  ia  quotit6  de  la 
redeyenoe  ?  Quel  besdn  y  aurait-il  eu  d'ajouter  ces  'mots : 
*^  sans  pouvoir  y  augmenter  de  nouTelles  chains  ? " 

Les  tenanciers,  poor  n'6tre  poiteurs  que  de  billets,  n'en 
6taient  pas  moins  d6ji  concessionnaires ;  les  terres  leur  ap* 
partenaient ;  seulement,  la  quotit6  et  la  nature  de  la  rede- 
vanoe  pouvaient  n'dtie  pas  fix6es  dans  ces  billets.    Alors, 

(I)  £d.etOrd.iii-8o,t.29p.M84 
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en  Pabsence  de  stipulation  6crite,  lis  devaient  6tre  census 
n'avoir  pris  leurs  terres  qu'aux  cens  et  rentes  ordinaires  au 
accautumSSy  qui  ne  pouvaient  6tre  que  ceux  p<»rt6s  dans  les 
anciena  contratSy  sans  que,  dans  ce  cas,  le  seigneur  edt  le 
droit  d'y  ajouter.  Or,  par  Pinsertion  de  ces  mots,  nouveUe$ 
chargeSy  dans  Pordonnance  dont  il  s'agit,  soitqu'ils  compris- 
sent  les  cens  et  rentes,  ou  qu'ils  ne  ddssent  s'entendre  que 
de  charges  proprement  dites,  il  est  Evident  que  le  nouveau 
seigneur  de  Demaure  avait  tente  d'assujetir  ces  porteurs  de 
billets  k  des  prestations  plus  onSreuses  que  celles  qui  6taient 
portees  dans  les  andens  contrcUSy  les  seules  auxquelles  ces 
habitants  fetaient  censes  avoir  voulu  se  soumettre.  Deli 
Pexplication  toule  simple  de  la  defense  faite  par  Pintendant 
et  resultant  de  ces  mots,  sans  pouvoir  y  augmenter  de  nou^ 
veUes  charges  ;  defense  qui  n'^tait  ainsi  faite  que  pour  pro- 
t§gerj  des  concessionnaires  qui  6taient  d6ji  en  possesion, 
et  qui  refusaient  de  s'obliger  a  de  nouvelles  charges. 

167.  Llntendant  Hocquart  a  lui-m6me,  le  15  Janvier 
1738  (1),  c'est-a-dire  peu  de  jours  avant  son  jugement  de 
OaudarvUley  rendu  une  ordonnance  pour  cette  mfeme  sei- 
gneurie  Demaure,  appartenant  alors  aux  pauvres  de  lllotel- 
Dieu  de  Quebec.  Les  Religieuses  administratrices  de  la 
eeigneurie,  demandaient  au  nomm6  Jean  Desroches  une 
ann6e  de  cens  et  rentes  k  raison  dhm  sol  par  chaque  or- 
pent  en  superficie  et  d^unchaponpourchaque  arpetd  de  front 
sur  80  arpents  de  profondeur,^^ 

Desroches  demanda  un  d^lai  ^^  pour  isdze  U  recherche 
du  titre  de  sa  terre,  suivant  leqoel  titre,  il  pr^tendait  ne  de- 
voir pas  payer  des  rentes  sifortesy  que  celles  que  les  dites 
Dames  Religieuses  lui  demandaient.  "  L'intendant  lui 
accorda  un  d61ai  de  8  jours  ^^  pour  rapporter  le  titie  en 
question,  "  et  ^^  pass^  lequel  tems,  et  &ute  par  lui  d'y 
avoir  satisfait,  '^  Pintendant  le  cmidamne,  ^^  dto  a  present 

(1)  2o.  Vol. «  des  doc.  scig.  "  p.  169. 
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eooune  dto  lort) ''  k  payer  l'aim6e  d'anr^mges  snr  le  pied 
et-dessoB  inentioim^i 

Cette  ordonnance  n'a  6t6  ainsi  rendne  que  8  jours  avant 
celle  de  Gaudarville,  cependant  Pintendant  Hocquart  n'y 
fait  aucuae  mention  de  ^^  cens  et  rentes  ordonn^^  par  S.  M.," 
bien  que  la  qaotit6  de  la  rente  en  deniers  et  en  chapons  soit 
la  m6me.  Serait-il  done  possible  que  Pordre  ou  le  rfegle- 
meat  royal,  fixaat  la  quotitS  des  ledevances,  serait  arriv6  en 
Canada,  dans  cet  intervalle  de  8  jours  ?  et  que  M.  Pinten- 
dant se  serait  empress^  de  le  proclamer  k  la  premiere  occa- 
sion qui  s'offirait  k  lui  de  le  fedre  ?  Oil  est  done  ce  r^glement  ? 
A-t-il  6t6  enr6gistr6  ?  Quelle  est  sa  date  ?  Quelle  est  celle 
de  son  enr6gistrement  ?  M.  Hocquart  a  oubli6  de  nous  le 
dire. 

168.  Proc6dons  k  constater  la  jurisprudence  de  ces 
temps-l&. 

Le  11  Nov.  1718,  Joseph  Robillard  obtient  du  seigneur 
de  la  VaUrie  une  concession  de  6  h  20  arpents,  en  conti- 
nuation d'une  premiere,  et  joignant  a  une  troisi^me,  a  lui 
appartenant  La  minute  du  eontrat  n'est  sign^e  ni  du 
notaue  (Lepailleur),  ni  des  parties,  ni  des  t^moins.  Cepen- 
dant RdoUlard  prend  possession.  Le  29  Nov.  1743,  dans  la 
jurisdiction  loyale  de  M<Mitr6al,  le  seigneur  fait  pronpncer 
oontre  lui  une  sentence  par  d6faut,  qui,  vA  Pabsence  de 
signature  k  la  minute  du  eontrat,  n'y  a  aucun  6gard,  et 
eondamne  Robillard  k  prendre  un  eontrat  de  concession  en 
fcmne,  et  k  payer  au  Seigneur  la  quamUti  de  3  minote  de 
UtdfroMmdy  6  Uwee  en  argent^  pour  une  ann6e  d'axr^rages 
6ch«e  le  11  Nov.  177S,  et  ainsi  oontinuer  d'ann6e  enannte. 
Robillard  inlerjette  appel ;  il  iepr69ente  son  ccmtrat  qui  ne 
portait,  pour  toute  la  concession,  que  ^  minoi  de  hhdftoment 
et  6  Uwee  6  sola  de  cens  et  rentes.ll  repr6sente  en  mime  tems 

23  quittances  depuis  1718  jusqu'a  1743.    II  pretend  qu'il 
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ne  doit  payer  que  sur  le  pied  de  son  contrat  aiirti  qn^iil'a 
toujours  fait,  mais  a  la  riduction  du  quart  (l)  <^n  <^aiiformit6 
des  declarations  du  Roi  de  1718  et  1719,  "  en  ce  qu'il  etait 
"  disail-il,  revgtu  d'un  titre  suflisanttant  par  tine  jouissance 
"  de  25  ans  et  bomage  que  par  les  dites  23  quittances,  et 
"  grosse  et  exp6dition  du  dit  contrat  de  concession  du  1 1 
"  Nov.  1718,  duement  sign^e  du  dit  Lepailleur,  notaiie.  " 

Avant  d'interjeter  appel,  RobiUard  avait  sur  sabie, 
mais  en  faisant  les  protestations  requises,  pay6  a  Phnisaier 
le  montant  de  la  condanmaticm,  c'est-a-dire,  ouUe  les-  frais^ 
6  livres  pour  une  ann6e  d'arr6rages  de  rente  6chue  le  11 
Nov.  1743,  et  12  livres  pour  3  minots  de  bl6  (le  ble  ain^i 
evalu6  a  4  francs),]  faisant^  3  sols  par  arpent  ensuperfid^. 

Le  conseil  sup6rieur,  "  vfl  la  declaration  du  Roi  du  6 
"  Mai  1733,  concemant  les  actes  defectueux  des  notaires 
^  d6c6des,  ou  qui  se  sont  demis  de  leurs  emplois,  enr6gis- 
"  tree  en  le  conseil  le  26  Aodt  suivant,"  maintient  Robillard 
en  possession  de  la  concession  k  lui  donnfie  parle  contrat  du 
1 1  Nov.  1718,  "  lequel  sera  execute  selon  sa  forme  et  teueur,'* 

(1)  Par  une  declaration  du  5  Juillet  1717,  expliqa6e  par'  celle  du 
21  Mars  1718  et  celle  du  25  Mars  1730,  le  Roi  avuit  i^duit  le  cmtb 
des  monnoies  de  cartes  &  la  nK»ti6  de  la  valeor  6orita  s«r  cei  cwttesi  ^ 
sorte  qu'une  carte  de  4  livres  Monnme  du  pays,  ne  d«wt  avoir  oMrs 
que  pour 2 livres  m6me  moonoie  et  oe  valohr  qo^'use  Uvre  4ix  sobiaoft- 
noie  de  France. 

11  6tait  port6  que  les  paiements,  m^me  ceux  des  cens  et  rentes,  lors- 
(|u'il  n'aurait  point  h\h  stipule  nwnnaie  de  Frcmce  [D6el.  du  5  JuiHet 
1717],  ou  monaaie  toumoise  ou  parisis  [D6cl.  du  25  Mars  1730} 
sentient  futs  avec  la  fnontuUe  de  France,  k  h  didkctioft  du  gudn 
qui  6tait  la  reduction  de  la  monnaie  du  pays  en  moimaie  diB  France  ;  et 
que  lorsqu'il  aurait  6t6  stipul6  monnaie  de  Frcmce^  oumonaaiei^cmr- 
miie  ou  parisis^  les  paiements  seraieut  faits.sur  le  pie^  de  la  mpimaie 
de  France,  sans  aucune  riduction.  [Ed.  et  Ord.  in  8|  t.  1,  p.  370 
a93  et  525]. 
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.porte  Panr6l  qui  ,est  du  3  Mars  1744(1);  et  le  seigneiuf  est 
coiKlanu^^  en  cpns^quence  k  rendre  et  restiiuejr  k  Robillard 
.  la  somnae  cie  35  livres,  8  sols,  que  celui-ci  avait  pay6e  a 
riuxi3sier  saislssant,  a  la  deduction  de  celle  de  8  livres  6 
sols,  savoir  6  livres  pour  la  rente  foncidre,  6  sols  de  cens,  et 

3  livres  pour  un  demi-minot  de  bl6,  faisaut  une  rente  de  1  sol, 

4  deniers  par  arpent. 

M.  Hocquart  6tait  encore,  k  cette  epoque,  intendant  de 
la  justice  en  Canada ;  mais  il  ne  parait  pas  qu'il  ait  6t6 
present  au  conseil  lorsque  Parr6t  fut  rendu.  L'affaire  n'en 
est  pas  nloins  importante.  Le  jugement  de  la  courde  Mon- 
treal, qui  ne  fat  infirme  que  parce  que  le  contrat  de  conces- 
sion) quoique  .d6fectueux  par  le  d^faut  de  signature,  fat 
maintenu  par  Tarr^t,  demontre  clairement  qu'il  n'y  avait 
pfis  de  rfeglement  limitatif  de  la  quotite  des  cens  et  rentes  k 
celle  enoncee  dans  le  jugement  de  Gaudarville  :  d'abord, 
parce  qu'il  accordait  une  rente  en  bl6,  et  ensuite,  parce  que 
le  bl6  evalu6  k  4  feancs,  il  accordait  au  seigneur  une  rente 
de  troia  sob  ;|[)ar  arpent  eh  superficie.  S'il  etlt  exists  un  tel 
idglement,  la  cour  de  Montreal  n'aurait  pu  s'abstenir  d'en 
fadre  Papplioaiion  ;  6t  U  conseil  sup^rieur,  le  premier  tribu- 
aal  <le  hi  colonic,  cebii-Ut  m^me  au  greffe  duquel,  d'api^s 
99n  profMre  ordr«,  ce  r^glennent  ettt  du  6tre  enr6gi6tr6,  n'au- 
fait!  pas  gmrd6  le  sdlenoe  sur  une  condamnation  qui,  en  vio- 
lation du  r^^^ment,  amait  ainsi  accord^  un  taux  excessif 
en  pareil  cas.  Que  Pon  remarque  en  outre  que  la  conces- 
sion faite  a  Robillard  6tait  postferieure  aux  arrfits  de  1711. 

"169.'  Dans  une  autre  ordonnance  rendue  par  Pintendant 
Hocstjuart,  le  13  Avril  1745,  (2)  il  est  fait  mention  de  plu- 
sieurs  contrats  de  concession  dans  PIsle  d'0rl6ans,  portant  des 
taux  differents.  L'un  mfirae,  en  date  19  Mars  1659  (Audouart, 
notaire,)  avait  fete.fait  a  Jacques  Bemier  dit  Jean  de  Paris, 

(1)  Ed.  et  Ord.  in-8o,  t.  1,  p.  217.  ~~^ 

(2)  2e  rol.  des  «»doc.  seig.  p.  187. 
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k  la  charge  de  <^  10  Mbpararpml  en  mtperfide^  et  3  cha- 
^^>;;<  *'  pons  vifs  par  cbacnn  an,  et  3  deniers  de  eens  poor  tonte 
'^  la  dite  ccmcession."  II  est  vrai  qne,  d^B  avant  la  ccmtes- 
tation  qui  donna  lieu  k  cette  ordcmnanec,  le  principal  de  la 
rente  avait  6t6  rachet6  ;  mais  cette  rente  devait,  dans  les 
circonstances,  paraitre  tellement  forte,  qne,  si  le  rfeglement 
limitatif  auquel  on  vent  bien  croire,  eAt  r6ellement  existg, 
on  ne  pourrait  qu'6tre  snrpriB  du  silence  de  Pintendant  k 
cet  6gard,  lorsque  la  terre  m^me  qui  avait  fedt  Pobjet  de 
cette  concession,  et  les  redevances  d(^t  elle  devait  alors 
gtre  cbarg6e,  iiedsaient  6galement  Pobjet  de  la  contestation 
port6e  devant  lui. 

170.  U  existe  tm  autre  jngement  de  la  conr  r<^e  de 
Montreal,  du  25  Jum  1745  (1),  adjudicatif  de  cens  et  rentes 
exc^dant  de  beaucoup  le  taux  6nonc6  dans  Pordoonance  de 
Gaudarville. 

Michel  Colin  dit  Lalibert6  possSdait  120  arpents  de 
terre  dans  PIsle  Bouchard.  La  seigneurease  lui  demandait 
des  cens  et  rentes  ^^  cciifomi6nient  aux  anciens  oontiats  de 
concession  des  autres  hahitants  de  la  dite  aeigneurie."  Le 
jugement  ecmdamne  le  d6fendeur  k  payer  ^  3  liYxea  poor 
deux  joum^es  de  corv6e  de  Panii6e  pr§c6deiite  (2),  enwftmhfe 
\X^  4  livre  10  sols,  1  sol  de  cens,  et  6  chapons  pour  une  annte 
de  cens  et  rentes,  et  le  lie  de  tons  les  pQisacnuB,  etc,  elo*'* 

Les  chapons  6valu§s  k  30  sols  chaque,  cette  condamna- 
tion  accordait,  en  y  comprenant  les  corv6es,  des  cens  et 
rentes  a  raison  de  2  sols  9  deniers.  par  aipent  en  superficie, 
et  2  sols  3  deniers  sans  les  corv^es.  Le  jugement  constate 

(1)  3e  vol.  des  "  doc.  seig."  p.  79. 

(2)  La  seigneuresse  demandait  40  sols  pour  chaqae  jouni6e  de  cor- 
vee. Une  ordonnance  de  rintendant  B^g^od,  du  3  Jain  1714,  rendue 
sur  la  requite  des  habitants  de  lisle  Boocnard  leur  avait  permis  **  de 
s'exempter  des  dites  cory^es  en  doanant  au  aeignear  40  serfs  pour  cbt« 
cune  d^icelka.''  Ed.  et  Ord.  in-So  1 2,  p.  437. 
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qn'oa  avait  lefHrisent^aujiige  le  titxed^uneoonodssioiid'and 
tenre  dans  la  m^me  ble,  ftdte  an  Bamm6  Jacques  Foisy,  le 
14  d^o.  1709  (Raimbault,  notaire).  II  y  a  raison  de  ormie 
que  o'est  d'apr^s  ce  titie  que  le  prix  des  corv6ea  etdes  cens 
et  rentes  fat  fix6  dans  cette  instance.  Pai  vu  la  minute  de 
ee  titre  qui  comprend  une  concession  d'enviicNi  90  aipents 
en  supeificie,  portant  ^^  1  sol  de  cens  et  une  rente  selgneu- 
^^  riale  de  4  liv.  10  sols  et  4|  chapons  bons  etvalables,  on  30 
^^  sola  en  argent  pour  chaque  chapon^  pour  toute  la  dite  ooq« 
^^  cession.  •  •  • ,  le  lie  de  tons  les  poissons«  •  •  •  et  3  joum^es 
<<  de  corv§e  par  ohacun  an.«.«  ou  30  sole  du  pays  pour 
«  chaque  joum6e.'' 

Sans  les  oorv^es,  cette  concession  deFoisyitajitiraiscm 
de  S|  sols  par  arpent  en  superficie,  et  de  3|  sols  avec  les 
corv^* 

Comment  la  cour  de  Montr6al  aniait^elle  pu  adjnger 
des  cens  et  rentes  compantivemeat  aussi  61eT6s,  sll  eAt 
exiati  un  riglement  Umitatlf  ib  1  sd,  8  deniers  ?  Ckmmient 
auTait-«lle  pu,  en  presence  de  ce  ri^ment,  prendre  pour 
b&se  de  son  jugeiuent,  un  contrat  de  ccmcession  dans  lequel 
il  aurait  6t6  stipull  une  redevance  &  un  tauxexcidant  oelm 
du  rfeglement  ?.  N'6tait-oe  pas  reoonnattre  la  validity  d^ 
taux  o<mTentioonel,  quelque  fort  qi(*il  pAt  6te  ?  La  oour 
n'a-t-eUe  pas  d6cid£,  par  son  jugement  du  SS  Juin  1T46,  que 
le  d6fendeur,  en  prenant  une  terre  i  cans  sans  contrat  par 
^rit,  6tait  oeasi  s'Atre  sounds  k  ce  m6me  taux  d6j&  impos6 
sur  les  teires  yoisines?  (1) 

171.  M.  Pintendant  Hocquart,  nous  a  encore  laissi  «b 

(i)  La  mioute  du  contrat  de  conceauon  de  Foiqr  n^est  aign6  ni  dts 
parties  ni  du  notaire*    Cepeadant  cet  acte  a^serri  de  bise  au  joganient 
contre  Colin.    Le  notaire  en  arait  sans  doute  d6tiyri  une  exp6ditioi^ 
en  forme  [comme  dans  le  caa  de  JldbillardJ  de  m^me  i|oe  si  la  JUMli  ^ 
avait  Mb  mgoAe.    La  conceanoa  de  Cdia  arait  pour  Toim  1^  BOiini||l 


jugenaent  sur  cette  matiijre,  irendu  le  23-  F6v.  1748  (2),  pp\ir 
la  geigneiurie  d^.Berthier  (districtide  ]>Contjr6sd)- 

Par  billet  du  S  Nov.  1710,  la  seigneuiesse  avail  donn6 
a  Peglise  de  Berthier  une  terre  fonnant  environ  120  arpents 
en  superficie.  La  fabrique  demanda  plus  tard  un  contrat 
de  concession  en  forme.  Les  seigneuresses  du  terns  y  con- 
sentaient,  mais  pourvfl  qu'il  fdt  ordonne  "  qu'en  cas  que  la 
"  dite  fabrique  viendrait  a  aligner  la  dite  terre,  le  posses- 
^'  seur  d'icelle  seroit  tenu  de  payer  les  rentes  dont  les  terres 
"  des  aiUres  habitants  de  la  dite  seigneurie  ^tdient  cKargieSj 
**  c^est-a-dire  2  sols  de  cens,  1  sol  par  chaque  arpent  de  su- 
"  perficle,  et  \  minot  de  bled  froment  par  chaque  20  arpents." 

Ainsi  les  parties  n'etaient  pas  d' accord  ni  surlaquotite 

Grabriel  Ladoucenr  dont  j'ai  examine  le  titre  de  coDcession  qvi  est  dn 
24>  Janvier  1710  Raimbault,  notaire,]  et  duement  sign6.  Cette  der- 
nidrt- oonoasfios  eftt  tnentioiHi^e  edintDe  Ataitde  <<  4}  arpeirts  de  front 
i^r^  tout  le  tranen  d«  TUe^  4  la  cluuDge:de.4  liv.  et  4  lehapcMis  gras^ 
r^nt^,  areic4  demurs  de  cens  pour  toate  la  dite  oeiieesrioay '^  avec 
<'  dlrpit  deplete  em  portantJelJe  poissoo.    ,       : 

'  Pai  encore  examin6  un  contrat  de  cbncession  du  mois  de  Janvier 
1710  [rtdme  liotaire,]  Jt  Laurent  Degannes,  de  3  arpents  de  front 
d^  risle  Bouchard  «  d'an  bord  a  I'autre  de  la  dite  Isle  contenant  cn- 
Tiron  60'  arpents  de  superficie. .  •  •"  portant  '<  3  liv.  3  chapons  gHts 
df  nente  ^iignasriale  arec  4<  dBoiers  de  cens. .  •  Je  11  de  ebacpie  esp^^ 
4^^,4e[ppi|wQ  etOf  et  2  jourD6e8  de  course''  [pnx  non  fix6.)  En  ^ra- 
luaat  |es  cbapons  et  les  corvj^es  k  30  sob|  ainsi  qa'ili  J'j^aient  6t6  daos 
le  contrat  de  Foisj  du  14  D6c.  1709,  cette  concession  seriaiti  avec  les 
cory^es,  k  raison  de  3)  sols  par  arpent  en  superficie,  et  de  2^  sols  sans 
kftcorv^es.  * 

Une  autre  concession  d^une  m^me  quantity  de  terre,  dans  la  m6me 
Isle,  ti  hik  faite  a  Michel  Desmare<s  le  24  Janvier  1710  [m^me  no- 
taire,] aux  m^mes  rentes  que  la  pr6c6dente  elle  n'en  difil^re  que  dans 
fa  quotit^  du  cens  proprement  dit,  qui  est  de  3  deniers  au  lieu  de  4. 
'  [2]  Ed,  et  Drd.  in-8o  t.'2,  p.  581. 


ni  snr  ia  nature  de  la  ofedevanoe  qui  devait  6tie*linpo^ae ;  *\e 
preoureur  des  d^fendeiesses  declarant^'  qu?il  s'en  mpportait 
k  ce  qui  semit  decide  par  Pintewiiaxt.?^  11  est  Evident  tqu^il' 
y  avtit  d6}a  a  cette  ^poque  des  rente8ien-bl6»;  etque  dd  ishois 
des  rede vances  dans  cette  seigneurie  n'etait  pas^uniforme. 
La  relate  eti'bl6  pouvaii  rie  pas  <6tt6  alors  la  rente  to  pliLS  or- 
^dinaire,  la  plus  accovtunUe.  Four  faire  I'application  de 
cette  rfegle,  il  y  avait  done  lieu  k  appreciation  par  Vinten- 
dant.  Si,  an  contraire,  il  eAt  exists  un  r^glement  fixdnt  un 
taux  certain  et  uniforme,  il  n'y  aurait  pas  eu  (fe  diffidfltg  ; 
M.  Hocquart,  n'ayant  point  d'ailemative,  aurait  6t6'  obllgS 
d'adjuger  en  1748  ce  qu'il  avait  adjugfe  en  1788  pair  Hon 
ordcmnaoce  de  GaAKtarville.  Et  bidn  que  fait-il  en^  cettib  ins- 
tance ?  II  ofdonUe  au  piocuxeur  des  eeignenresses  'de  BeiH 
thier  de  donner  a  iajEabrique  un'obntrat  (^  coUceNislon^^'Iklfl 
^^  ohoxge  eeukmetU  qxL^en  casqUe  la  dite  febzique  vienne  & 
^^  aliteejir  la  diteterre^  le  nou,vel  aequ^reur  semi  tehu-  d6' 
^^  payer.au  ptopnktajpte  de  la  iseignetlrie  kfl  cmui'ettrentei 
^^  au  taux  crdimwe  ^  I  $idde  rentepar  ebmqke  trpeni  eh 
^^  Msperficiey  3  chapmis  pMr  Umte  la  terre  ef -2  sola  dectnsi^^ 
A  ce  taux,  et  fixaot  le  pr^  d^  qhapons  ^  80  sola^  eoinmie 
ils  Payaient  ^t6  par  Pordonnaneie  de  Gaudarville,  la  conoes^ 
sion  de  la  fabxique  6tait,  sana  le  cans,  a  tatmm  de  1  .sol  0 
denlei^  pjEpp  arpent'Cn  wperficifii  o'esttMire  un  pett  nrains 
qi^  la  redevemea  adjugee.pourUeneigneuiifi  de  Gaudarvill^ 
Au  taipc  de  ^aette  c^^^u^re,  le  e^ignaur  de  Bentbier  anrahdn 
avoir  4  sols.de  qen»,  4  chapons,,  oi^ifi  le  .^  de^rel^ta.pQtLlr 
cbaque  axpent  eA  supex^oie.  ;,  i.  .. 

Ainsi  M.  Hocquart  lui-meme  nous  a  lalsse,  avant  son 
depart  (1),  une  preuve  bien  convaii^cante,  d'abprd  de  la  non- 
existence  d'aucun  rfeglement  limitatif  des  cens  et  renter, 

semblable  a  celui  que  son  ordonnance  de  Gaudarville  porg*- 

— — .11.. — ■  I  mT: — 'ill      i  I    '"  ^  ■ 

1^1]  L'Intt;ndant  llocquart  arriva  en  Canada  en  Pann^e  1729  ^  et  ce 
n'est  qu'en  174f8  ijtie  le  Roi  Itii  doima  poar  kuccesseur  M."  fifgot.  Hist, 
du  Canada,  par  M.  Garneau,  t,  .1  p.  3S0  et  4-87.    ..     ,    ;  . .       , . 
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ndti  &  premi&re  Tue,  fiEdie  Bapptmct^  et  eas&ite  de  U  peni»- 
tance,  k  dSfaut  dHiii  tanx  conveBtiaonel,  de  la  i^gle  dadioit 
commim  qiii  enjdnt  d^ixapoaet^  en  poieil  ctB,  la  ledevance 
wtUntdre  oa  aeamhtmitj  r&gle  leccmime  par  Pairfetde  171 L 

172«  Pzenant  cong6  de  M.  Hooqaart,  je  coatmneraid'ar 
nalyser  qnelqnes  auties  decisions,  rendues  taat  ant^rieme- 
ment  qae  post^rieurement  aux  airfits  de  1711* 

Nous  troavons  dans  deux  oidoimaiices  de  Pinteudant 
B^gon^  des  S  Jnillet  et  14  Sept.  1720,  (1)  la  lektion  d'un 
piocte  qui  dura  longtemps  entre  la  seigneuiesse  de  Yeich^ies 
et  Pirn  de  ses  censitaires. 

Par  billet  da  4  Jnillet  1685,  le  seigneur  de~  Yeich^iea 
avait  dcsm^  en  concession  au  nomm6  Andr6  Berjat  une 
tene  de  8  m  30  aip^nts,  k  la  charge  de  foumir  ^4|  minot 
de  bled,  les  droiti  $Hgneufiamx  et  la  jonm6e  de  ccmunune.'* 
Nicolas  BiBsonet,  partie  au  proems,  avait  succ^di  k  Berjat. 
Une  ofdmmance  de  Pintendant  Raudot,  du  9  Juin  1686,  len- 
due  contradictdiienient  avec  Bissonet,  pcnrte  que  ce  d^mier 
tecevra  son  cmitmt  de  coAcession^^  aux  clauses  et  condi* 
*^  turns  porties  par  le  dit  billet,  et,  poor  les  clauses  qui  n'y 
*^  sont  point  exprim^es,  aux  clauses  et  conditiotis  pcNrt^es 
^  d»nBluoontrai$deconc9Bdanqm 
**  Iret  AoMtoMfo.  Un  omitntt  de  c<mce8sicm  fut  fidt  par  la 
Dame  de  Verchdres  au  dit  Bissonet,  le  S5  Juin  1704  (Adh6< 
mar,  notaiie.)  Le  oensitaire  dit  qu'en  I'annte  1707,  la 
Daxne  de  Veich^res  ayant  refusi  de  lui  d<xmer  quittance  de 
5  ann6es  de  rente  mrUpied  de  \\  minot  de  hUparany  iptb- 
tendant  que  la  lente  6tait  de  3  minots  de  bl6,  il  avait  £t6 
obligg  de  se  pourvoir  pardevant  Pintendant  Raudot  qui,  par 
ordonnance  du  85  Juin  de  la  m6me  ann6e,  avait  condamn^ 
la  seigneuiesse  k  lui  faire  exp6dier  un  contrat  aux  clauses 
^  candUiam  parUes  par  U  dU  billet  de  concession. 

De  son  cdtfe,  le  2  Juillet  dela  mfeme  ann6e  (1707,)  la 
(1)  2d  vol.  des  «<  doc.  seig."  p.  63  et  67. 
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Dame  de  Veirch^fes  avait  obtenti  de  Randot  tme  antie 
ordonnance  k  Peffet  qne  Bissonet  paierait,  poor  les  dits  S  h 
SO  aipents,  ^^  4  liv.  10  sols  et  H  minot  de  bl6  pai  an.^  Ce 
dernier  disah  qae  cette  ordonnance  ne  loi  avait  pas  6t6 
8igni£6e ;  qu'elle  avait  6t6  lendae  en  son  absence,  et  qu'il 
n'en  avait  eu  connaissance  que  par  nne  sentence  du  18 
Juillet  1719  que  la  dite  Dame  avait  obtenue  en  la  jurisdic- 
tion royale  de  Montreal.  Par  ime  ordonnance  de  Pinten- 
dant  B6gon  du  3  Juillet  1720,  Bissonnet  est  admis  k  se  porter 
opposant  k  Pex^ution  de  celle  du  2  Juillet  1707.  La  sen- 
tence de  Montreal  rendue  par  M*  Raimbault  avait  condamn6 
Bissonet  k  payer  les  arr6rages  des  cens  et  rentes  d  raison  de 
4  liv.  10  9ol8y  et  H  min(^  de  bUparan. 

Sur  cette  nouvelle  instance,  est  intervenue  Pordonnance 
du  14  Septembre  1720  qui  met  la  sentence  de  Raimbault  au 
n6ant,  '^  en  ce  qu'il  n'a  pu  ni  du  connattre,  ^st-il  dit,  des 
ordonnances  rendues  par  M.  Raudot  6nonc6es  en  icelle,"  et 
qui  porte  que  "  Pordre  du  2  Juillet  1707  sera  ex6cut6e  selon 
<^  sa  forme  et  teneur,  ce  faisant,  que  le  dit  Bissonet  paiera 
*'  i  la  dite  Dame  de  Verchferes  les  cens  et  rentes  seigneu- 
^^  riales,  pour  Phabitation  dont  U  jouit,  conform6ment  au 
<^  billet  du  sr.  de  Verch^res  et  au  titre  de  concession  i  lui 
^^  fait  par  la  dite  Dame  par  contrat  pass6  devant  Adh6mar, 
«•  notaiie  k  Montreal  le  25  Juin  1704''  (1) 

L'on  voit  ici  une  concession  de  90  arpents,  dont  les  re- 
devances  sanctionn6es  par  des  ordonnances  tant  ant6riemes 
que  po8t6rieures  aux  arrets  du  6  Juillet  1711,  forment,  (le 
bl6  6valu6  k  4  liv.  le  minot),  2  sols  4  deniers,  et  exc€dant 
par  consequent  de  2;7e  le  taux  §nonc6  dans  Pordonnance  de 
Craudarville.  M feme  en  6valuant  le  bl6  seulement  k  S  francs, 
lies  redevailces  auraient  encore  exc6d6  ce  taux,  puisqu'elles 
auraient  produit  £  sols  par  aipent.  II  n'y  avait  done  pas  de 
r^glement  limitatif^  ou  bien,  s'il  y  en  avait  un,  il  6tait  done 

(1)  La  miottte  de  ce  contrat  n'a  pa  6tre  troavie. 

24 


186  6 

pennisd'y  d^roger  valablement  par  la  convention  des  partieg^ 
sous  le  rapport  tant  de  la  nature  que  de  la  quotitg  des  cent 
et  rentes. 

173.  Une  cc«icession  en  censive  avait  6te  faite  par  le 
seigneur  de  Bfecancourt  an  nomrafe  Louis  Larose  par  simple 
biUet  du  9  Septembre  1700,  suivi  d'un  proces-verbal  de  bor- 
nage  du  22  Fevrier  1703.  Michel  Perrot  qui,  par  acte 
d'echange,  avait  acquis  cette  concession  de  Larose,  est 
maintenu  ,  par  ordonnance  rendue  contradictoirement  par 
I'intendant  Raudot,  pere,  le  16  Juin  1708,  dans  la  propriet§ 
ct  jouissance  de  cette  concession ;  et  il  est  ordonn6  an  sei- 
gneur de  Bfecancourt  "  de  lui  en  dfelivrer  un  contraf  de  con- 
**  cession  suivant  le  billet  de  concession  du  9  Sept.  1700  et 
"  les  bomes  portees  par  le  dit  procfes-verbal,  et  aux  autres 
"  clauses  et  conditions  portees  par  le  dit  procfes-verbal  et 
*^  les  contrats  de  concession  qu^il  a  donnas  aux  autres  habu 
"  tants. 

Puis,  apr^s  une  ordonnance  de  sursis  du  22  Fevrier 
1709,  une  autre  ordonnance  du  24  Aoflt  1710,  rendue  par 
Pintendant  Raudot  fils,  porte  que  celle  de  son  pere,  du  15 
Juin  1708,  sera  executec  selon  sa  forme  et  teneur.  (1) 

II  en  est  de  m^me  d'une  ordonnance  rendue  par  Pinten- 
dant Jacques  Raudot  le  8  Mars  1711  (2),  sur  la  demande  de 
la  veuve  Toupin  qui  lui  avait  represent^  une  concession  en 
seigneurie  a  elle  faite  le  20  Janvier  1706,  a  prendre  derri^re 
la  seigneurie  de  Belair.  La  Dame  Dauteuil  pretendait  en 
avoir  ime  concession  anterieure,  mais  comme  elle  etait  pas- 
s6e  en  France,  la  Dame  Toupin  obtint,  par  cette  ordonnance, 
la  permission  de  conceder  des  terres  sur  ce  nouveau  fief, 
"  aux  habitants  qui  se  presenteraient  pour  s'y  habiiuer  aux 
mimes  conditions  des  habitants  qui  6taient  4tablis  sur  la  dite 
seigneurie  de  Belair,^^  seigneurie  voisine, 

(1)  2d  vol.  des  «  doc.  seig. "  p,  38. 

(2)  ib  p.  39. 
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Ces  ordonnances  ne  sont  pas  de  nature  i  faire  connaitie, 
pas  mSme  a  faire  soup^onner  le  moins  da  monde,  qu'avant 
les  arrfets  de  1711,  il  y  ait  eu  aucun  ordre  du  Roi  iixantune 
limite  anx  cens  et  rentes  exigibles  en  Canada. 

174.  Nous  trouvons  des  renseignements  bien  importants 
dans  un  titre  de  concession  du  13  Octobre  1721,  donn6  par 
le  gouvemeur  et  I'intendant,  MM.  de  Vaudreuil  et  B6gon, 
^  la  veuve  du  sr.  Petit,  vivant  conseiller  au  conseil  superieur 
de  Quebec,  en  conformit6  d'un  arrfit  du  conseil  d'Etat  du 
Roi,  du  2  Juin  1720,  (1),  et  dont  la  teneur  est  enoncee  dans 
ce  titre. 

II  est  dit  que,  par  cet  arrSt,  Sa  Majeste  avait  ordonn§ 

**  que  les  Dames  Religieuses  de  PHotel-Dieu  de  Quebec 

"  seraient  tenues  de  conceder  au  sr.  Petit  tout  le  terrain  en 

**  friche  et  bois  debovJl  dont   elles  s'etaicnt  mises  en  posses- 

"  sion,  faisant  partie  de  la  concession  par  elles  faite  a  de- 

"  fiint  Martin  Le  Pirs,  le  28  Juin  1698,   moyennant  les 

"  redevances  ordinaires  qui  leur  seront  payees  par  la  dite 

"  Dame  veuve  Petit  au  dit  nom,  ensemble  les  arrSrages 

"  d'icelles  de  tout  le  passe  jusqu'au  jour  de  la  concession 

"  qu'elles  lui  en  feront,  sinon  et  a  faute  par  les  dites  Dames 

"  Religieuses  de   le  faire  a  la  premifere  requisition  ou  au 

"  plus  tard  dans  huitaine  du  jour  de  la  signification  du  dit 

"  arr6t,  veut  et  entend  S.  M.  que  le  terrain  dont  est  question 

"  soit  et  demeure  rSuni  d  son  domaine^  comme  S,  M.  Pa 

"  r^uni  en  vertu  du  dit  arrit^  et  que  la  concession  soit  faite 

**  par  noi^s  (le  gouv.  et  Pint.)  au  dit  feu  sr.  Petit  axix  mimes 

"  cens^  rentes  el  redevances  imposies  sur  les  autres  terres 

"  concid4es  dans  la  seigneurie  de  Sf.  Ignace    appartenant 

"  aux  dites  Dames  Religieuses,  lesquels  cens,  rentes  et  re- 

"  devances  seront  payes  a  Pavenir  entre  les  mains  du  do- 

"  maine  de  S.  M.  en  cette  ville,  sans  que  les  dites  Dames 

"  Religieuses  puissent  dans  aucun  cas  prfetendre  aucunt 

(1)  2d  vol.  des  «  doc.  leig."  p.  72.  ^ 
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^^  droits,  de  qaelque  natme  qu'ils  soient,  gar  le  teifain  en 
^'  question,  k  la  charge  n^anmoins  par  le  dit  feu  sr.  Petit 
<^  de  leur  payer  les  arr^rages  des  cens,  rentes  et  redevances 
^^  de  tout  le  pass6  jusqu'au  jour  de  la  signification  du  dit 
"  arret " 

Les  Dames  Religieuses  ayant  refus6  de  se  conformer 
k  cet  arret,  le  gouvemeur  et  Pintendant,  par  le  titre  du  13 
Octobre  1721,  concfedent  k  la  veuve  Petit  le  terrain  en  ques- 
tion, "  contenant,  disent-ils,  avec  celui  qu*elle  possfede  ac- 
"  tuellement,  6  arpents  4  perches  de  front  sur  50  de  profon- 
^^  deur,  qui  est  le  total  de  la  dite  concession  faite  au  dit 

"  defunt  Martin  LePirs 380  arpents  de  terre  ensuper- 

^^  ficie  ••••••  &  la  charge  de  payer  par  chacun  an,  au  jour 

^^  ordinaire,  au  domaine  de  S.  M.,  lea  mimes  cenSj  rentes 
^'  et  redevances  que  cetix  qu?dle  paie  aux  dites  Religieuses 
<^  pour  les  terres  faisant  partie  de  la  dite  concessiany  qui  re- 
^^  Invent  de  la  dite  seigneurie  de  St  Ignace,  et  aux  autres 
^^  clauses  et  conditions  ordinatres^  et  ce,  d  proportion  du 
^^  nombred^arpents  en  superfide  que  contient  |la  pr6sente 
"  concession *' 

J'ai  vu  le  contrat  de  concession  de  ces  380  arpents  en 
snperficie  k  Martin  Le  Pirs.  U  est  date  du  26  Juin  1698, 
(Genaple,  notaire ;)  et  la  concession  est  faite  k  Martin  ^^Pire 
dit  le  Portugais, ''  k  charge  de  "  19  livres  et  8  bon  chapons 
vife,  et  8  sols  de  cens  pour  toute  la  dite  concession  ;  *'  ce 
qui,  (le  chapon  evalue  k  20  sols  comme  dans  Pordonnance 
de  Gaudarville),  meme  en  comprenant  les  8  sols  de  cens, 
ne  ferait  pas  tout-^-fait  1  sol  6  deniers  par  aipent  en  snper- 
ficie. Ainsi  ce  serait  moins  que  le  taux  ^nonce  dans  cette 
ordonnance.  Le  gouvemeur  et  Pintendant,  ayant  k  se  gui- 
der  d'apr^s  la  r^gle  du  droit  commun  qui  doit  gouvemer  en 
pereil  cas,  ne  pouvaient  pas  en  faire  une  application  plus 
exacte  que  celle  qu'ils  ont  ainsi  faite,  en  adoptant  le  taux 
dej^  existant  sur  le  reste  des  terres  de  la  concession  origi- 
naire. 
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Ce  qa'il  y  a  d'important  k  lemaiqner  daBscette  aftdre, 
c^est  qae  Pair6t  da  Roi  atteste  de  noaveau  Pobligatioa  oil 
6taient  les  seigneurs  de  conc6der  leurs  teires  en  friche  d  en 
hois  de  bautj  sous  peine  de  dichiance  de  letirs  dioits  et  de 
r^ufdcn  an  domaine  de  la  couronne,  confonn6ment  an  pre* 
mier  air6t  de  1711  dont  la  teneur,  comme  en  6tant  la  b&se, 
est  relat6e  dans  ce  nouvel  arrfit,  qui  est  lendn  poor  nn  cas 
semblable  k  celui  pr6vu  par  Parrfit  de  1711  ;  qu'il  n'y  est 
pas  question  de  cens  et  rentes  ordonnie  par  Sa  Majest6, 
autrement  que  par  Parr6t  de  1711  ;  d'oil  P<»i  doit  n^cessai- 
rement  conclure  qu'il  n'existait  pas  de  rfeglement  limitatif^ 
distinct  de  ce  m6me  arr6t,  et  que  seigneurs  et  censitaires 
continuaient  d'etre  sous  Pempire  de  la  rfegle  du  droit 
commun  d6j&  indiqu6e  (1). 

175.  L'on  pent  encore  consulter  avec  profit  une  ordon- 
nance  de  Pintendant  B6gon  du  S8  Juin  1721  (2),  sur  une 
demande  form6e  centre  Joseph  Amiot,  seigneur  de  Vince- 
lotte,  par  quatre  de  ses  censitaires  qui  s'6taient  itablis  sur 
des  terres  de  40  arpents  de  profondeur,  ^^  sur  la  foi  des  pro*' 
^'  messes,  disaient-ils  que  le  D^fendeur  leur  avait  donn^es, 
^^  en  1718,  par  son  billet  sous  8eing-i»iv6,  de  les  four  00006* 

(IJ  Rieo  He  fait  yoir  quel  motif  porta  le  sr.  Petit  k  te  pourroir  par- 
devant  le  Roi  lui-m6me.  Comme  tea  Religieusesi  par  leur  refua  de 
conc^der^  s'6taieiit  plac6es  dans  le  cas  pr6Ttt  par  TArr^t  du  6  Juillet 
1711,  J  ayait-il  eu  une  ordonnance  de  reunion  au  domaine  par  le  gou- 
yemeur  et  Tintendant,  et  appel  de  cette  ordonnance  k  Sa  Majesty  par 
les  Dames  Religieuses  1  On  bien  7  ayait-il  eu  dissentiment  entre  le 
gouyemeur  et  I'inlendant,  ou  refus  ou  abstention  de  lenr  part  d^itenre- 
nir,  et  alors  application  directe  du  sr.  Petit  au  Roi  t  Cost  ce  que  les 
documents  imprimis  ne  permettent  pas  de  constater,  Dans  l^nne  oa 
Fantre  de  ces  bypotbdses,  ee  qui  pourrait  rendre  compte  raisonnable* 
roent  de  Tabsence  de  tout  renseignement  k  cet  6gard|  serait  le  fiat  qu6 
le  dossier  du  procds,  ajant  6t6  enyof6  en  France,  n^en  serait  jamais 
reyeau. 

(2>  Ed.  el  Ord.  m-80 1. 3,  f.4SU 
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**  deir  aux  eondiHons  dee  concessions  qu^U  avait  foAtes  aupa- 
•*  ravant.^^ 

"  A  Paudience,  les  demanderurs  exposent  k  Pintendant, 
"  qu'ils  ont  offert  dans  leur  requfete  de  foumir  des  contrats 
"  conformement  a  celui  que  Fran9ois  Richard,  procAevowtn 
"  du  dit  Jean  Francois  Foumier,  a  foumi  au  defendeur, 
"  mais  qu'ils  ont  remarque  depuis,  que,  dans  ce  contrat 
"  (dont  ils  repr6sentaient  une  expedition),  il  y  a  des  condi- 
**  tions  tr^s  onereuses,  comme  dialler  cuire  aufour  bancU  de 
**  la  dite  seigneurie,  lorsqu'il  y  en  aura  un  de  construit ;  ce 
**  qui,  ajoutent-ils,  n'est  pas  praticable  en  ce  pays,  surtout 
"  Phiver  a  cause  des  grands  froids  et  de  Peloignement  des 
**  habitations,  et  avJtres  conditions  contraires  aux  intentions 
**  du  Roi ;  pourquoi  ils  revoquent  a  cet  egard  leurs  of&es, 
"  yd  mfeme  que  le  dit  defendcur  ne  les  a  point  acceptees, 
"  et  qu'au  contraire  il  a  j)ersi8t6  a  vouloir  leur  faire  passer 
**  dee  contrals  ^  des  conditions  encore  plus  onereuses  que 
^'  cellee  qui  sont  dans  le  contrat  du  dit  Richard ;  qu'il  se 
**  fonde  sujr  ce  que  par  les  promesses  qu'il  leur  a  donnees, 
"  Sorites  et  sign6es  de  sa  main,  il  a  promis  de  leur  conc§der 
^  le«  lerres  qu'ils  poss^dent  actueUemenJt^  aux  condUipnspor- 
"  ties  dans  les  Hires  qy?il  a  ci-devant  donnis ;  et  que,  sous  pre- 
"  texte  de  cette  clause,  il  veut  leur  imposer  les  m^mes  con- 
**  ditions  qu'il  a  imposees  a  Mathieu  Guillet,  Pun  de  ses 
*^  habitants,  par  le  billet  qu'il  lui  a  fait  le  21  Mai  1712,  de 
"  lui  conceder  unc  terre  de  4  arpents  de  front,  portant  que 
"  le  dit  Guillet  jouira  de  la  dite  terre  aux  conditions  que  les 
"  autres  en  jouissent,  et  qu'il  ne  sera  pas  permis  en  outre 
^*  au  dit  Guillet  de  vendre  ni  donner  sur  la  dite  concession 
<V  d'aucune  esp^ce  de  bois,  mais  seulement  d'en  prendre 
^^  pouxson  service,  le  dit  defendeur  se  les  reservant  tout  autant 
^^^.^u'il  en  voudra  prendre,  a  condition  encore  que  s'il  y  a 
'^  encore  quelqu'endroit  le  l<Hig  du  Bras  St.  Nicholas,  dans 
**  I'fetendue  de  la  dite  concession,  propre  k  y  batir  quelque 
^  moulin,  11  le  pourra  faire  sans  auoun  rembonrsement." 
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Les  demandeurs  ajoutaient  que  les  mots  delenn  billets,  amt 
conditions  des  concessions  quHl  avaitfaites  auparavant^  ne 
pouvaient  s'entendre  que  des  redevances  yw'iZ  4taU  seulement 
permis  avx  seigneurs  de  sHpuler. 

Le  contrat  de  concession  de  Richard,  qui  6tait  du  80 
Octobre  171 1,  comprenaitune  terre  de  5  «  40  arpents,  charg6e 
d'une  prestation  "  d'un  chapon  vif  et  30  sols  pour  chacun 
des  dits  5  arpents  de  front,  et  2  sols  de  cens ; "  toute  la  tcneur 
de  ce  contrat  est  6nonc6e  dans  Pordonnance  de  Piritendant, 
par  laquelle  le  d^fendeur  est  condamnfe  *^  k  passer  k  chacun 
"  des  demandeurs,  dans  un  mois  de  la  signification,  un 
"  contrat  de  concession  du  nombre  d'arpents  de  terres  tant 
**  en  front  qu'en  profbndeur,  qu'il  a  promis  de  leur  conc^der 
**  par  ses  billets,  lui  faisant  defenses  d'6tablird'autresrfiw/» 
^^  sur  les  dites  terres  que  ceux  de  redevance^  et  de  faire  inse* 
^^  ler  dans  les  dits  contrats  d'autres  conditions  qne  celles  d4 
"  tenir/eu  et  /teu,  conserver  les  bois  de  chSne  propre  d  la 
^^  canstrtAction  des  vaisseaux^  donner  le  dicowoert  i  Umm 
^^  tHHstfw,  et  souffrir  les  chemins  qui  seront  n^eessaires^  des* 
^^  quels  contrats  les  demandeurs  lui  fonmiiont  chfteun  4  Bolt 
"  fegard  une  expedition  k  leurs  frais ;  et  faute  par  ie  dit  d6-' 
*^  fendeur  de  passer  les  dits  contrats  de  concession  aux  de« 
**  mandeurs  dans  le  dit  terns  d'un  mois,  et  iceltd  pasft6, 
"  permettons  aux  dits  demandeurs  de  se  pourvoir  par  devant 
"  M.  le  Marquis  de  Vaudreuil  et  nous,  pour  endemanderla 
"  concession  an  nom  de  S.  M.  aux  m4mes  droits  de  rede* 
"  vance  et  conitYto/WjConformfiment  au  dit  arrfit  du  conseil 
«  d'Etat  du  Roi  du  6  Juillet  1711.'' 

Cette  demi^re  partie  de  Pordonnance  est  fevidemment 
erronee  ;  il  ne  s'agissait  pas  de  forcer  le  seigneur  a  conc6- 
der,  il  Payait  d6j^  fait ;  et  les  demandeurs,  de  son  propr© 
aveu,  etaicnt  d4ja  en  possession  de  leurs  terres.  II  ne  s'a« 
gissEiit  que  d'etablir  les  charges  de  la  ccMicession ;  ce  qui  ap*' 
partenait  k  la  jturisdioticHi  de  Pinlendant  seuL  (1) 

(1)  L'ordonnaDce  fut  rendue  saas  (jue  !•  seigneur  e6t  ptaid6  aa,. 
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8^1  y  &v&it  nn  cas  oil  il  f&t  ft  ptcpoB  de  faiie  Papplica- 
tioa  d'un  idglement  fixant  la  nature  et  la  qaotit6  des  cens  et 
lentes,  c'6tait  bien  celni-cL  On  anrait  par  ]k  mis  fin  an 
pioc^.  Cependant  Pintendant  Bigon,  qui,  iqpr^s  Pincident 
yapp(Hrt6  en  note,  ne  aaurait  6tre  accuse  de  pajtialit6  envers 
lea  seigneurs,  n'en  fait  aucune  mention.  Son  ordonnance 
est  remaiquable  sous  plusieurs  rapports,  quant  k  la  questicm 
des  cens  et  rentes.  D'abord,  elle  ne  s'^tend  pas  a  d'autres 
qu'aux  demandeurs  dans  la  cause ;  elle  n'est  pas,  comme 
dans  le  cas  du  seigneur  desEboulements(ci-des8usno.l64), 
d6clar6e  commune  aux  autres  censitaires  de  Vincelotte  ; 

foada.  Apr^  avoir  eompara  en  persomie,  ilpr68ente  in  limine,  &t 
llattndaiit,  wie  requ6te  ^  tendante,  pour  les  raisons  j  contenaesy  k  ce 
^  qa*3  mmm  pUdse  Id  permettre  de  t'en  retourner  incessammenty  et 
^  rtiToyer  Pinstance  dont  est  qatstioii  par  detant  le  juge  natarel  des 
M  parties,  oik  lea  d^lais  aeront  obserr 6s,  attenda  m^nie  que  nous  aTons 
"  oarwrt  ootre  aentiinent  sur  le  fiit  dont  il  s'agit  en  presence  de  t6- 
^  aaoins ;  snr  (poi,  ijoata  I'intendaiit,  it  qae  depuis  le  9  Arril  dernier 
<<  qae  le  DMndtor  a  M  aaagn^,  il  a  eo  le  temps  de  preparer  aes  d6- 
^  fenses,  tt  eharger  vn  procnrenr  poar  agir  pour  lui ;  qae  la  oontetta^ 
^  Hon  fxmU  uniquement  9ur  Pexkution  d$  PamU  da  conaail  d'6tat 
«  da  Boi  <2m  6  JvilUt  1711  doat  la  connaissaaee  a'est  attribute  i 
^  aaeaa  jage  qn'i  noos,  pniaque  S*  M.  j  ordonne  an  gou? enenr  et 
^  Lie«teoant-G6n6ral  ea  ce  pajs  et  i  nous,  de  coDc6der  en  aoo  nom 
M  les  terras  encag  d€  refui  du  sdgnews  de  les  oonMer  d  titre  de 
^  redemnoe^  et  earn  exiger  aucune  somme  d^argent ;  et  attendn 
^  qne  noos  arons  seolement  dit  au  D^fendeur  que  nous  ne  souffiririona 
«  pout  qne  lui  ni  lea  autres  aeigaeurs  exigeassent  d^autres  drciu  que 
^  ceux  de  redevance  permispar  le  dit  arr^t,  en  con86quence  des  trrdres 
^  que  nous  aYons  d*7  tenir  exactement  la  main ;  nous  axons  d6bout6 
^  et  d^boutons  le  D6feadeur  des  fins  dilatoires  par  lui  propoa6eSy  en- 
"  semble  da  renroi  par  lui  demand6  ;  d^clarons  les  dites  causes  de  r6^ 
^  cnsations  impertinenUe  et  inadmiasftiles  et  ea  cons6qunce  ordonnons 
<<  ^e  les  parties  plaideront  pr^senlemMit,  et  condamnons  le  D^fendeur 
*(  4  50  livres  d'amende,  applieaMe  moiti6  aa  Boi  et  I'autre  moiti6  aox 
**  Demandeurs  ;  et  k  dit  D6fendear  s'itant  retir6  apr^s  aroir  refu86 
^  de  pfadder  aor  le  fbnd|  lea  dits  Deida&dmirs  ont  concla  etc.,  etc. 
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ensnite,  elle  fait  mie  applioation  rigoniense  de  U  rtgle  du 
droit  commun  en  pareille  mati^re,  d6ji  cit6e ;  foodie  princi- 
palement  box  I'anftt  de  1711,  elle  lefoae  d'inq>o0er  aiut  de- 
mandems  certaines  ocmditions  oa  charges  qae  le  seigneur 
9'6tait  era  justifiable  de  stipnler  dans  d'anties  oontrats  de 
ccmcession. 

Dans  le  contrat  de  Richard,  qoi  6tait  prodoit  dans  Pins- 
tance,  la  redevance  annaelle  proprement  dite,  redevance  k 
laqaelle  Pintendant  applique  le  mot  ^^  droits,"  comme  dis- 
tincts  des  autres  charges  et  conditions  de  la  concession,  6tait 
fix6e  k^^  I  chapon  vif  et  SO  sols  pour  chacun  des  dits  5  ar- 
pents  de  front,  et  2  sols  de  cens,"  faisant,  sans  le  cens,  1 
sol,  S  deniers  par  arpent  en  superficie,  (le  chapon  6valu6  k 
30  sols,)  et  1  sol  6  deniers,  (le  chapon  6valu6  k  SO  sols  ;) 
m£me  dans  ce  dernier  cas,  ce  taux  eOt  6t6  au-dessous  de 
celui  adjug6  pai  Pordcmnance  de  Gaudarville  ;  taux  (font 
le  seigneur  de  Vincelotte  aurait  du  avoir  le  b6n6fice,  si  ce 
taux  devait  dominer  toutes  les  concessions  et  former  par 
consequent  le  droit  commun  en  cas  de  contestation,  pres^ 
oriyant  nne  limite  qu'il  n'6tait  pas  permis  de  firanchir.  Com*- 
ment  se  fait-il  done  que  Pintendant  B6gon  n'ait  pas  dans 
Pesp^ce  dont  il  s*agit,  impost  le  taux  de  Pordonnance  de 
(Jaudarville,  on  celui  stipule  dans  le  ccmtrat  de  Richard  f 
Par  Pimposition  de  Pun  on  de  Pautre,\il  mettait  fin  &  la  con- 
testation. Mais  il  sentit  qu'en  Pabsence  de  convention  entre 
les  parties,  il  n'y  avait  qu'une  r^gle  k  suivre,  celle  du  droit 
commun,  qui  prescrit  en  pareil  cas  Pimposition  du  taux  le 
plus  ordinairej  le  plus  accoutunU.  Le  taux  de  la  redevance 
6tant  loin  d'etre  uniforme  dans  la  seigneurie  de  Vincelotte, 
(1)  il  lui  aurait  fiedlu  faire  une  enquSte  pour  appr6cier  le  fait. 

(1)  Pai  coiiitat6  cette  absence  d'uDifoniiit6  par  Fexameo  de  plusiears 
eontrats  de  coucesaioD  :  lo  celui  du  2  Octobre  1697  (Rageot,  notaire) 
doim6  k  Francois  Thibault ;  2o  celid  &it  au  m6me  le  30  Juin  1703 
(G^naple,  notaire)  ;  3o  celui  du  3  Mai  1734  (Rageot,  nOtaire)  fait  k 

J.  B.Vincelotteifils  da  leigneur. 
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La  i^gle  du  droit  commun  n'exclaant  pas  le  taux  convention^ 
nel,  I'intendant,  danfis  I'exercice  de  sa  discrfetion,  d'aprfes  la 
connaissance  qu'il  avait  acquise  des  circonstances  et  des 
rapports  prfeexistants  entre  les  parties,  crut  ne  pouvoir  mieox 
faire  que  de  declarer  seulement  que  le  seigneur  ne  devait 
conc6der  qu'i  titre  de  redevance,  et  laisser  aux  parties  la 
chance  de  tomber  d'accord  entr'elles  sur  la  quotit6  et  la  na- 
ture de  cette  redevance,  admettant  par  la  la  16galite  d'un 
taux  conventionnel,  quel  qu'il  pflt  6tre. 

176.  Une  ordonnance  de  Pintendant  Bigot  du  ler  Juin 
1754  (1,)  rendue  sur  la  demande  d'un  censitaire  de  la  sci- 
gneurie  de  la  Pocatifere,  le  sr.  J.  B.  Dumont,  centre  Pagent 
du  seigneur,  porte  que  le  Demandeur  prendra  possession  de 
la  terre  dont  il  s'agissait,  conform6ment  k  un  billet  de  con- 
cession du  16  Juillet  1731,  donn6  par  le  seigneur  ^  Louis 
Loziers  dont  Dumont  avait  acquis  les  droits,  et  que  le  sr. 
Dionne,  Pagent  du  seigneur,  sera  tenu  de  lui  en  passer  titre 
en  bonne  forme,  en  par  le  Demandeur  payant  les  cens  et 
rentes  en  entier  de  la  dite  terre  depuis  le  16  juillet  1781, 
date  du  billet,  sur  le  pied  des  autres  habitants  du  mime 
rang.     Le  billet  6tait  ainsi  con^u  : 

"  Je  concede  a  Louis  Loziers  une  habitation  de  4  ><  42 
"  arpents,  au  second  rang^  joignant  Francois  Paradis,  aux 
'^  charges^  conditions  et  redevances  des  autres  habitants  de 
"  ce  rangy  dont  il  prendra  contrat  en  forme,  et  en  donnera 
"  grosse  au  seigneur  a  ses  depens." 

J'ai  vu  le   contrat  que   Dumont  prit  t;n  consequence  de 

ITn  jugement  du  20  Janyier  1733  de  la  Pr6vot6  de  Qu6bec  con- 
damne  un  des  teuanciers  de  la  meme  seigneuric,  le  nomm6  Dup6r6  qui 
poss6dait  une  terre  d'environ  17  perches  de  front,  seulement  a  raison 
de  30  sols  par  arpent  et  1  sol  pour  le  cens.  Extraits  de  M.  Perrault^ 
]»uWi6s  en  1824,  p.  20. 

(1)  2d  vol.  des  "  doc.  ttig."  p.  215. 
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cette  ordonnance  ;  il  est  du  5  Juin  1756,  pas86  en  forme  de 
titre  nouvel  devant  Dic^ne,  notaire.  II  porta  "  6  livres  pour 
les  dits  4  arpents  de  front,  et  1  un  sol  de  cens  par  chacnn 
arpent,  le  lout  faistmt  6  livres  4  sols  :"  c'est-A-dire,  la  rente 
est  a  raison  de  9  deniers  seulement  par  arpent  en  superfieie 
pour  une  terre  de  4  x  40  arpents.  (1) 

J'ai  encore  vu  un  contrat  de  concession  du  16  Mai  1701 
(Chambellan,  notaire)  a  Andre  Minier  dit  Lagass6,  d'une 
terre  de  4  x  42  arpents  au  ler  rang  de  la  mfime  seigneurie, 
a  la  charge  de  "  20  sols  et  1  bon  chapon  des  couv^esdu  mois 
de  Mai,  ou  20  sols  pour  chaque  chapon,  au  choix  du  dit 
seigneur,  de  rente  seigneuriale,  et  1  sol  de  cens,  le  tout  pour 
chacun  arpent  de  front,  et  25  sols  d'autre  rente  seigneuriale 
pour  le  droit  de  greve  pour  toute  la  dite  concession."  Pour 
une  concession  de  4  h  40,  la  rente  (non  comprise  celle  pour 
la  gr^ve)  serait  au  taux  de  12  deniers  par  arpent  en  super- 
fieie, c'est-^-dire,  3  deniers  de  plus  que  pour  la  terre  du 
second  rang. 

Tout  cela  prouve  que  les  taux  et  la  nature  des  redevan- 
ces  6taient  differents,  m6me  dans  la  m6me  seigneurie.  Dana 
la  concession  Dumont,  le  billet  et  Pordonnance  de  I'inten- 
dant,  en  disant  "  sur  le  pied  des  autres  habitants  du  mime 
rang^'*^  constatent  que  les  parties  contractaient  enpleine  con- 
naissance  de  Pexistence  d'un  taux  pour  ce  second  rang,  dif- 
ferent de  celui  du  premier.  Ce  taux  §tait  moindre,  il  est 
vrai,  mais  cela  ne  prouve-t-il  pas  que  les  parties,  pour  fixer 
la  quotit§  de  la  redevance,  soit  en  plus  soit  en  moins,  pou- 
vaient  prendre  en  consideration  la  valeur  des  tenres,  leur 
qualite,  leur  situation,  &c.  ? 

177.  On  voit  dans  une  ordonnance  de  Pintendant  Bigot 

(1)  Dans  la  plupart  des  coDtrats  de  concession  que  j'ai  examines, 
lorsque  la  profondeur  est  donn6e  comme  6tant  de  i  lieue  ou  42  arpents, 
J'ai  reniarqu6  que  les  rentes  6taient  impos^es  comma  sur  une  terre  de 
40  arpents  seulement. 
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da  7  AoAt  1766y(l}qne  le  2  Aodtl764^M.Maioba]id,piopii- 
taire  de  la  seignenrie  de  St  Francis  le  Nenf  (paniisee  St* 
Charles,  Rivi^ie  Chambly)  avait,  par  ccAtiat  pa8s6  oe  jour 
]k  devant  Duvemay,  notaire,  coiic6d6  k  Amable  Beandry 
on  emplacement  de  61  m  179  pieds,  d  la  chofge  de  trerUe  lir 
vres  et  de  bdtir  une  maiaan  9ur  icehU;  lequel  tenrain  atte- 
nait  a  P^glise.  Beaudry  avail  constmit  cette  maison,  mais 
par  ordonnance  du  m6me  intendant  du  27  Jtdllet  1756,  il 
avait  6t6  condamn6  k  la  d6molir,  et  k  payer  100  livres  d'a- 
mende,  attendu  qu'il  avait  contrevena  k  I'ordonnance  du 
Roi  du  6  F6vrier  1745,  (2)  qui  d6fendait  de  b&tir,  en  dehors 
des  villes  et  villages,  sur  moins  de  terre  que  1|  m  SO  £^  40 
aipents,  et  n'y  ayant  point  de  village  ou  bourg  6rig6  dans  la 
dite  paroisse  de  St  Charles.  Beaudiy  demandait  en  con- 
sequence que  son  contiat  fAt  r6sili6,  et  le  seigneur  condam- 
n6  k  lui  lembourser  ce  qu'il  lui  en  avait  cout6  pour  la  b&tisse 
de  la  dite  maison,  k  dire  d'experts,  et  k  lui  payer  1500  li- 
vres de  dommages-int6r6ts.  L'ordonnance  r^silie  la  con- 
cession, annule  le  contrat  du  2  AoAt  1754,  pennet  au  d^fen- 
deur  de  disposer  de  Pemplacement,  et  le  condamne  seule- 
ment  en  200  livres  de  dommages-int6r6ts  envers  Beaudry. 

Pal  examine  la  minute  de  ce  contrat  de  conces8i<»i ;  il 
*^  est  £But  *^  a  titre  de  cens  et  rentes  seigneuriales,  fonci^ 
*^  res,  non  rachetables,"  et  a  la  charge  ^^de  payer  par  char 
"  cun  an,  au  jour  de  la  St  Martin,  11  Nov.,  SO  livres  en 

^<  argent  toumois de  bail  d'h^ritage,  de  rente  fon- 

^^  ci^re  seigneuriale  et  de  S  sols  de  cens  pour  le  dit  empla- 
"  cement'*  Cette  rente  de  SO  livres  en  argent  devait,  pour 
le  terns  oil  elle  fat  stipulfie,  paraitre  bien  forte,  si  ce  n'est 
mdme  excessive.  Cependant  elle  ne  fat  Pobjet  d'aucune 
remarque  de  la  part  de  Pintendant  Quoique  le  contrat  Mt 
annul6  pour  une  autre  cause,  peut-<m  croire  que  Pintendant 
aurait  gwl6  le  silence  sur  la  quotit6  de  cette  rente,  si  cette 

(i;  2d  vol.  des  «  doc.  wig.!'  p.  217. 
(2)  Ed.  et  Ord.  in-So,  t  1,  p.  586. 
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qaotit6eAt  6t6  ill6gale  ?  Ceoi  est  mooie  ime  aoavalfe 
pieuve  que  1&  oj^  la  conventum  des  parties  dans  le  bail  k 
cens  avait  6tabli  la  qaotit6  de  U  ledevance/oette  coiiYeih 
tion  ne  pouvait  6tte  attaqu6e. 

178.  Francois  Massicot,  censitaiie  de  Batiscan,  poss6< 
dait  plus  de  terrain  que  ne  portait  son  titre.  Cela  donna 
lieu  k  un  proems  entre  les  seigneurs  et  lui,  devant  le  juge 
seigneurial  qui  donna  gain  de  cause  aux  premiers.  Massicot 
en  appela  k  la  jurisdiction  royale  des  3  Rivi^Tes,  oili  il  obtint 
un  jugement  infirmatif  des  sentences  du  juge  de  Batiscan, 
et  maintenant  Pappelant  dans  la  jouissance  et  propri6t£  du 
surplus  du  terrain  en  par  lui  payant  29  ann6es  de  cens  et 
rentes  au  prorata  de  sa  concessiony  sans  prejudice  k  Pann6e 
oourante,  et  continuant  les  dits  cens  et  rentes  k  perp6tuit6, 
et  sujet  pour  le  dit  surplus  d  toutes  charges  mentiannies  au 
dit  cofiirat  de  concession.  Les  seigneurs  port^rent  Paffaire 
au  conseil  sup6rieur  dont  Parrfet,  en  date  du  15  Novembre 
1756  ,confirma  le  jugement  de  la  Cour  des  S  Rivieres  (1), 

Cette  instance  foumit  une  nouvelle  preuve  que,  lorsque 
les  tribunaux  6taient  appel6s  k  fixer  les  cens  et  rentes,  ils 
suivaient  la  r^gle  du  droit  commun  d6j&  indiqu^,  qui,  en 
pareil  cas,  leur  permettait  d'appr6cier  les  circonstances. 
S'il  y  avait  eu  un  r^glement  limitatif^  ils  en  auraient  de 
suite  fait  Papplioation  plut6t  que  de  prolonger  le  litige  pour 
constater  les  redevances  ordkuitres  ou  accoulum6es  de  la 
seigneurie  ou  des  seigneuries  voisines. 

179.  J'ai  rendu  compte  de  celles  des  decisions  des  auto- 
rit6s  judiciaires  sous  le  gouvememet  firan^ais,  ins6r6es  dans 
nos  recueils,  qui  peuvent  avoir  quelqu'influence  sur  le  point  en 
discussion.  J'ai  constat^  qu'avant  Parrot  du  6  Juillet  1711, 
la  quotit6  et  la  nature  des  cens  et  rentes  n'6taient  pas  uni- 
formes,  m6me  dans  les  concessions  k  cens  fiedtes  dans  le 
domaine  du  Roi.    Yoyons  maintenant  si,  depuis  cette  6po* 

(1)  Ed.  et  Ord.  in-So,  t.  2.  p.  2M. 
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que,  tdies  sont  de venues  fixes  el  unlfonnes  dans  ce  domal- 
ne  meme,  et  ni  la  r^gle  qui  doininait  ces  concessions 
etait  celle  enoncee  par  I'intendant  Hocquart  dans  son  or- 
donnance  de  Gaudarville,  savoir,  1  sol  8  deniers  par  arpent 
en  superficie. 

180.  CommenQant  a  la  page  242  du  volume  des  litres 
des  concessions,  nous  en  trouvons  cinq,  de  1734  k  1750, 
donnant  en  censive  plusieurs  terrains  silu6s  au  Detroit  du 
Lac  Eri6.  (1).  Trois  de  ces  concessions  sont  faites  par  le 
gouvemeur  el  Pintendant  Hocquart  lui-mfeme,  et  deux  par 
le  gouvemeur  et  Pintendant  Bigot.  Toutes  sont  faites  sur 
le  mfime  pied  quant  aux  cens  et  rentes,  qui  sont  stipules  en 
deniers  et  en  bl6,  savoir,  1  sol  de  cens  par  chaque  arpent 
de  front,  et  20  sols  de  rente  par  chaque  20  arpents  en  su- 
perficie, et  en  outre  J  minot  de  bl6  par  chaque  deux  arpents 
de  front,  la  rente  faisant  ainsi  (en  6valuant  le  blea4  francs) 
1  sol  6  deniers  par  arpent  en  superficie. 

Nous  y  voyons  encore  trois  autres  concessions  faites  au 
m6me  endroit,  de  1761  k  1753,  par  le  gouvemeur  et  Pinten- 
dant Bigot,  chacune  a  des  taux  diffferents :  la  premiere,  du 
10  Oct.  1741,  k  PAbb6  Piquet,  missionnaire,  de  1 J  m  1 J  ar- 
pent, a  raison  de  "  5  sols  de  rente  et  6  deniers  de  cens  par 
chacun  an  "  pour  tout  le  terrain,  faisant  1  sol  10  deniers  par 
arpent ;  la  seconde,  du  12  Juin  1752,  a  Douville  Dequindre, 
de  Pisle  aux  cochons  "  d'environ  i  lieue  de  long  sur  20 
arpents  de  large,"  k  raison  de  "  2  sols  de  cens  et  4  livres  de 
rente,  et.en  outre  1  minot  de  bled  froment  pour  toute  la  dite 
concession,  ne  donnant  qu'environ  2  deniers  par  arpent  en 
superficie,  en  estimant  le  ble  k  4  francs  le  minot ;  la  3e 
concession,  du   16   Mai  1753,   au  mfime  Dequindre,  de  8 

(1)  Cooc.  de  2  H  40,  i  Cbauvin,  16  Juin  1734. 
«  4  H  40,  k  Bonhomme,  1  Sept.  1736. 

<«  3  H  40,  i  Navarre,  1  Mai  1747. 

"  12  M  40,  d  de  Longueuil,  1  Avril  1750. 

«  2  X  40,  i  R^aume,  "        « 
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M  60  arpenls,  a  raison  de  "  1  sol  de  cens  par  chaque  arpeiit 
de  j&ont,  et  20  sols  de  rente  par  chaque  20  arpents  en  super- 
ficie,  faisant  pour  les  dits  8  «  60,  8  sols  de  cens  et  241irp^ 
de  rente,  et  en  outre  2  minots  de  bl§  firoment  pour  les  dits  8 
arpents  de  front,"  donnant  ainsi  (le  bI6  k  4  francs)  1  sol  4 
deniers  par  arpent  en  superficie. 

Loin  d'etre  uniforme,  la  redevance  de  ces  concessions 
vane  de  2  deniers  a  1  sol  10  deniers  par  arpent  en  superficie, 
Le  chifSre  de  1  sol  6  deniers  est  celui  des  trois  concessions 
auxquelles  Pintendant  Hocquart  etait  lui-mfeme  partie,,  Ce. 
chifl&e,  il  est  vrai,  est  moindre,  de  2  deniers,  que  le  taux 
enQnc6  dans  soa  ordonnance  de  Gaudarville,  comme  6tant 
celui  des  "  cens  et  rentes  ordorm^s  par  S.  M.  " ;  mais  il  en 
difffere  en  ce  que  partie  de  la  redevance  est  en  bl^j  tandis 
qu'elle  aurait  dd  6tre  en  chapons^  aux  termes  de  cette  ordon- 
nance  ;  nouvelle  raison  de  ne  pas  croire  a  aucun  rfeglement 
limitatif  de  la  quotit6  et  de  la  nature  des  redevances.  L'on 
dira  peut  6tre  que  le  taux  de  ces  trois  concessions  faites  au 
Detroit  6tant  moindre  que  Pautre,  Pintendant  Hocquart  s'est 
renferme  dans  les  limites  6nonc6es  dans  son  ordonnance  de 
1738.  Soit.  Mais  k  peine  trois  ans  s'6taient-ils  6coul6s  de- 
puis  cette  ordonnance,  que  nous  le  voyons,  lui  M.  Hocquart 
et  le  gouvemeur  M.  de  Beauhamois,  accorder,  le  ler  Mai 
1741  (1),  k  Francois  Moquier,  une  concession  de  5  arpents 
de  front,  au  sud  du  Fort  St.  Fr6d6ric,  a  raison  de  1  sol  de  cens 
par  chaque  arpent  de  front,  et  20  sols  de  rente  par  chaque 
20  arpents  en  superficie,  et  en  outre  \  minot  de  bl6  froment 
par  chaque  40  arpents  aussi  en  superficie,'^  c'est-a-dire,  pour 
5  X  40  arpents,  k  raison  de  2  sols  par  arpent  en  superficie, 
le  ble  6valu6  a  4  francs  le  minot;  ce  qui  fait  un  sixifeme  de 
plus  que  la  redevance  port6e  dans  Pordonnance  de  Gaudar- 
ville. Une  autre  concession  senMdble  d'un  terrain  situe  an 
mfeme  endroit,  fut  faite  le  15  Mars  1744,  par  le  mOme  inteuT 

(1)  Titres  des  seig.  p.  245-246.  .      , 
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dant  avec  le  mAme  gonTemenr  an  sr.  Hertel  BeanbaBsiiL  (1) 
181.  Ainsi,  apr^  I'ardonnance  de  Pintendant  Hocqoart, 
dans  laqnelle  on  le  suppose  avoir  dit  que  le  Roi  avait  r6gl6 
les  ledevances  en  deniera  et  en  chaponSj  et  les  avait  de  &it 
fixies  k  nn  tanx  Equivalent  k  I  sol  8  deniera  par  arpent  en 
euperfidey  nons  voyons  cet  intendant  lni-m6me  £euje  des  con- 
cessions en  censive,  an  nom  de  Sa  Majest6  k  nn  tanxtant6t 
moindie  et  tantdt  pins  61ev6.  L^s  cens  et  rentes  ne  ponvant 
£tre  nn  objet  de  revenn  ponr  le  Roi,  tandis  qn'ils  devaient 
n^cessairement  P£tre  ponr  ses  vassanx,  est-il  k  pr^snmer 
qne,  s'il  avait  limit6  les  cens  et  rentes  exigibles  parces  der* 
niers  de  lenrs  censitaiies,  il  anrait  permis  que  cenx  qni  pie- 
naient  des  concessions  en  censive  dans  son  domaine,  pAs- 
sent  6tre,  par  nn  pnr  ci^rice  dn  gouvemenr  et  de  Pintendant, 
trait6s  moins  £Eivorablement  que  les  tenanciers  des  seigneurs  ? 
Cela  senl  doit  d^montrer  que  le  Roi  n'avait  jamais  fidt  de 
riglement  limitatif^  distinct  de  celni  qui  pent  r6sulter  dn 
diqpositif  de  Parr6t  du  6  Juillet  1711 ;  et  encore  cette  dispo* 
sition  de  Parrot  n'a-t-elle  6t6  faite  que  pour  un  cas  tout-4- 
hii  particulier*  M6me  pour  ce  dernier  cas,  Pon  pent  diie 
que  le  seigneur  avait  d6j&  lui-m6me,  en  quelque  sorte,  fix6 
le  tanx  de  la  redevance  de  la  concession  que  le  gouvemenr 
et  Pintendant  devaient  donner,  sur  son  refus  de  la  faire, 
puisqu'ils  devaient  la  donner  ^*  aux  m6mes  droits  imposes 
sur  les  autres  terresconc6d6efi^dans  les  dites  seigneuries  " 
(arrfttde  1711),  et  que  c'etait  lui-m£me,  le  seigneur,  qui, 
par  des  concessions  ant6rieures,  avait  d6j4  ^tablices  mfimes 

(1)  Titrea  des  sag.  p.  24r6. 

Notfe^ — L*«rr^t  da  conaeil  su])6rieiir  (ci-dessos  no.  168)  qui,  dans  la 
eanse  de  BobOlard  avec  son  seigneur,  avait  fix6  la  valear  du  bl6  i  4 
francs  le  minot,  est  dn  2  Mars  de  cette  m6me  ann6e  1744. 

D^  le  19  Mars  1669,  on  arrdt  du  eonseS  sup^rieur  avait  ktMk  le 
M6  4  4  francs  le  minot,  en  ordonoant  ^  que  par  proTision  pendant  3 
M  mois  du  jour  de  sa  publication,  les  d^biteurs  pourront  donner  en  paie- 
^  ment  tant  aux  marchands  qu'autres  cr^anciers  du  bled  lojal  et  mar- 
«  dumd  k  raison  de  4  livres  le  minot,  defenses  de  le  refuser,  etc.'' 

(Ed4etQrd4t.2|p.470 
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droits  dans  sa  censive.  U  pouvait  done  y  avoir  deux  taux 
difi&rents,  Pun  poor  la  censive  du  Roi,  Pautre  pour  celle  de 
son  vassal)  et  sans  aucune  limitation  de  quotit6  dans  Pun 
ou  Pautre  cas,  laquelle  quotit6  pouvait  6tre  tantdt  plus  elev6e 
tantdt  moins  61ev6e,  dans  une  censive  que  dans  Pautre,  (1). 
Au  reste,  la  disposition  de  Parrot  presuppose  elle-mdme  la 
possibility  d'une  diif6rence  entre  les  taux  des  deux  censives. 
Dans  le  casparticulier  auquel  elle  s'applique,  il  y  a  reunion 
audomaine  de  la  couronne  de  la  terre  refus^e  par  le  seigneur, 
et  les  redevances  de  la  concession  faite  de  cette  terre  par 
legouvemeur  et  Pintendant,  doivent  appartenir  a  Sa  Majest§. 
Cependant  Sa  Majest6  n'ordonne  pas  que  la  concession 
sera  faite  aux  m6mes  droits  imposes  dans  ses  propres  cen- 
sives, mais  bien  aux  mfemes  droits  imposes  dans  la  seigneu- 
rie  de  son  vassal,  quoique  la  terre  ainsi  conc6dee  en  soit 
distraite. 

182.  Un  fait  bien  important  a  constater  dans  cette  ma- 
ti^re  de  la  quotit6  des  cens  et  rentes,  c'est  qu'aucune 
concession  en  fief,  ant6rieure  aux  arrets  de  1711,  ne  specific 

(1)  Dans  une  lettre  du  6  Oct.  1734,  (p.  XVII  des  documents  re^us 
de  France,)  MM.  de  Beauharnois  et  Hocquart,  rendant  compte  aux 
ministres  des  concessions  qu'ils  ont  faites,  disent :  **  celles  qui  sont  en 
^  censive  sont  situ6es  au  Detroit,  et  dh'}i  presque  toutes  6tablies.  Les 
^  titres  qu'ils  en  ont  exp6di68,  contiennent  d  peu  prSs,  les  m^mes 
^  clauses  par  rapport  aux  reserves  que  les  concessions  en  fief,  et  les 
<<  charges  sont  aussi  les  mimes  que  celles  auxquelles  les  seigneurs 
«  particuliers  a8suj6tissent  ordinairement  leurs  yassaux,  k  Texception 
<<  de  la  liberty  qui  est  donn6e  aux  concessionnaires  du  Detroit  de 
**  payer  au  Receveur  du  domaine  les  cens  et  rentes  en  pelleteries,  jus- 
«  qu'i  ce  qu'il  j  ait  une  monnaie  ^tablie  en  ce  poste.'' 

Ainsi,  loin  que  les  concessions  en  censive  faites  au  nom  du  Roi,  dus- 
sent  serrir  de  rdgle  pour  la  fixation  de  la  redevance  dans  celles  faitet 
par  les  seigneurs  particuliers,  c'est  au  contraire  cet  demidres  qui  iii- 
rent  en  cette  occasion  adopt6espar  le  goayemeor  et  I'intendant  comme 
deyant  seryir  de  rdgle  aux  premieres  ;  ce  qui  exclut  tout  id6e  de  Pexis* 
tence  d'un  r^glement  limitatif. 

26 
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le  taux  de  la  ledevance  que  le  vassal  pooira  impoeer  a  sea 
tenanciers ;  et  que  de  toutes  les  concessions  qui  sont  pott6- 
rieures  k  ces  arrets,  lesquelles  sont  en  tr^s  grand  nombre, 
quatre  seulement  font  mention  d'un  taux  sp6cifique  ;  encore, 
sous  ce  rapport  mSme,  ces  quatre  concessions  ne  sont-elles 
pas  toutes  semblables. 

La  premifere  qui  est  en  date  du  10  Avril  1713,  (1)  est 
celle  de  la  seconde  partie  (ou  augmentation)  de  la  seigneu- 
rie  de  Beaumont,  prfes  Qu6bec.  EUe  est  faite  par  le  gou- 
vemeur,  M.  le  Marquis  de  Vaudreuil,  et  Pintendant  B6gon, 
k  Charles  Couillard,  sieur  de  Beaumont  fils,  (2)  st  la  charge 
"  de  conc6der  les  dites  terres  k  simple  titre  de  redevances 
*'  de  20  sols  et  1   chapon  par  chacun  arpent  de  front  sur 

(1)  Titres  des  seig.  p.  64. 

(2)  Dans  sa  requite,  le  concessionoaire  iait  l'expos6  de  &its  sui- 
▼ant :  ^  Que  le  sr.  de  Beaumont,  son  pdre,  a  non-seulement  ^tablj  la 
^  seigneurie  de  Beaumont  •  •  •  •  i  luy  accord6e  et  dent  il  est  en  posses- 
^  sion  depuis  plus  de  40  ans,  mab  qu'il  s'est  encore  estendue  dans  la 
^  profondeur  d'environ  une  lieue  et  demie  au-deli  de  la  dite  concession, 
'<  s%tr  lequel  terrain  d  luy  nork-concidij  il  a  fait  beavcoup  de  de- 
^  pense,  et  cancidi  plusieurs  terres,  crojant  que  toute  cette  profon- 
**  deur  lui  appartenoit,  et  ne  s'estant  appercu  du  contraire  que  depuis  2 
**  onZ  ans,  lorsqu'il  a  re^u  les  titres  de  la  concession  k  lui  faite  de  la 
**  dite  seigneurie  de  Beaumont,  et  comme  il  est  plus  juste  que  le  dit 
^  sr.  de  Beaumont  son  p^re,  ou  sa  famille,  profite  du  dit  terrain  que 
^  tout  autre,  attendu  la  d6pense  considerable  par  luj  faite  pour  Favoir 
^  establj,  et  qu'il  en  est  en  possession,  etc.,  etc." 

Sans  nul  doute,  le  taux  sp^cifi^  dans  le  titre  du  10  Avril  1713,  ^tait 
celui  dh}k  adopt6  par  le  seigneur  tant  pour  cette  concession  que  pour 
la  premiere.  Ou  la  mention  de  ce  taux  avait  pu  ^tre  sugg6r6e  par  le 
reqtt6rant  lui-m^me  pour  mieux  r^usiir  dans  sa  demande,  et  faire  excuser 
les  empi6tatioBS  de  son  pdre,  ou  bien  elle  n'6tait  probablement  ^te 
que  pour  prot^ger  les  tenanciers  contre  la  tentative  que  le  seigneur  au- 
rait  pu  faire  d'^lever  le  taux  de  leurs  cens  et  rentes,  sous  le  pr6texte  de 
son  nouveau  litre. 
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"^^  40  de  profondeur,  et  6  deniers  de  oens,  sans  qu^il  puisse 
^^  6tre  ins6r6  dans  les  dites  concessions  ni  somme  d'argent 
"  ni  ancune  charge  qne  celle  de  simple  litre  de  redevance 
**  et  ceiuc  cudessuSj  suivant  les  intentions  de  Sa  Majestfe,'* 
c'est-^-dire,  certaines  charges  ou  r6serves  parties  au  tUre 
m6me  du  fiefj  et  qu'il  §tait  permis  ou  enjoint  au  seigneur 
de  stipuler  dans  les  contrats  quUl  donnerait  k  ses  tenan- 
ciers. 

En  estimant  le  chapon  k  20  sols,  comme  il  le  fut  plus 
tard  dans  Pordonnance  de  Gaudarville,  une  concession  au 
taux  ci-dessus  si>6cifi6  ne  ferait  qu'un  sol  de  rente  pararpent 
en  superficie,  c'est-a-dire  2j5  de  moins  que  le  taux  ^ncmce 
dans  cette  ordonnance  comme  6tant  celui  ardann^  par  Sa  Ma« 
jeste.  II  s'ensuit  done  que  le  taux  de  cette  seconde  concession 
de  Beaumont  n'6tait  pas  un  taux  g6ngral,  6tabli  par  le  Roi 
pour  toutes  les  seigneuries,  mais  bien  seulement  un  taux 
particulier  k  cette  seigneurie. 

183.  La  deuxi^me  concession  en  fief,  contenant 
la  mention  d'un  taux  sp6cifique  des  redevances,  est  celle  de 
fat  premiere  partie  de  la  seigneurie  des  MiUe-I^es  (St.  Eus- 
tache,  district  de  Montreal),  faite,  le  5  Mars  1714,  (1)  par 
les  m6mes  gouvemeur  et  intendant,  aux  sieurs  de  Langloise- 
rie  et  Petit,  k  la  charge. ...  "  de  cone6der  les  dites  terres  k 
**  simple  titre  de  redevance  de  20  sols  et  1  chapon  pour  cha- 
"  cun  arpent  de  terre  de  iront  sur  30  de  profondeur,  et  6 
"  deniers  de  cens,  sans  qu*il  puisse  6tre  insert  dans  les  dites 
^^  concessions,  ni  somme  d^argent,  ni  aucune  autre  charge 
^^  que  celle  de  simple  titre  de  redevance  et  ceux  ci4essti8 
^^  suivant  les  intentions  de  S.  M."  (2) ;  ce  qui  fait,  (le  cha- 
pon 6valu6  k  20  sols,  et  la  concession  n'6tant  que  de  30  ar* 
pents  de  profondeur),  une  rente  de  1  sol  4  deniers  par  arpent 
en  superficie,  exc6dant  le  taux  fix6  par  le  titre  de  concession 
[1]  Titres  des  seig.  p.  59. 

Pour  rexplication  des  mots  "  ceux  ci-dessus  "  voir  le  No.  pru- 
dent 


cedent 
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de  la  2de  partie  de  JBeoumon^  mais  moindie  enc(»e,  que 
celui  de  Pordonnance  de  GaudarviUe. 

Le  Brevet  du  Roi,  confinnant  cette  concession  des 
MiUe'IsleSy  est  en  date  du  5  Mai  1716  (1).  II  leproduit 
presque  toutes  les  charges  ou  conditions  ins6rees  dans  le 
titre  de  concession,  a  Pexception  neanmoins  de  celle  des 
cens  et  rentes,  dont  il  ne  fait  pas  de  mention  sous  aucune 
forme  quelconque. 

Ce  n'est  pas  tout ;  il  y  a  une  seconde  partie  (ou  aug- 
mentation) de  la  seigneurie  des  MUle-Islea.  EUe  fut  conc6- 
dee  a  M.  Dumont,  le  20  Janvier  1752,  par  le  gouvemeur, 
M.  de  la  Jonqui^re,  et  Pintendant  Bigot,  (2).  II  y  est  dit 
qu'il  fera  "  insurer  pareilles  conditions  "  (c'est-A-dire  celles 
qui  sont  6nonc6es  dans  son  propre  titre),  dans  les  conces- 
sions qu'il/era  k  ses  tenanciers,  aux  cenSj  rentes  et  redevan- 
ces  accautunUs  par  arpent  de  terre  de  JrorU  sur  40  de  pro- 
fondeur.^^  La  mfeme  chose  est  r§p6t6e  dans  le  brev6t  de 
ratification,  qui  est  du  Ir  Juin  1763.  (3) 

Deux  lemarques  k  faire  sur  ces  deux  ccmcessions  qui, 
aujourd'hui,  je  crois,  ne  forment  qu'une  seule  et  m6me  sei- 
gneurie : — 

lo. — Du  fait  que  la  clause  du  titre  de  la  seconde  conces- 
sion, relative  aux  cens  et  rentes,  est  r6p6t6e  dans  le  brevet 
confirmatif,  et  que  la  clause  du  titre  de  la  premiere  conces- 
sion, limitative  de  la  quotit6  de  ces  mfimes  cens  et  rentes, 
ne  Pa  pas  6t6  dans  le  brevet  qui  la  conceme,  ne  pourrait-on 
pas  conclure,  que  le  Roi  n'a  point  voulu  donner  effet  k  la 
clause  limitative  du  titre  de  la  premiere  concession  ? 

2o. — Dans  la  seconde  concession,  les  cens  et  rentes  doi- 

(1)  Brevets  de  ratif.  p.  10. 

(2)  Titres  des  aeig. ;  p.  229. 

(3)  Brevets  de  ratif. ;  p.  131. 
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vent  gtre  les  cens  et  rentes  accautumSs  par  chaqne  40  ar- 
pents  de  profondenr,  tandis  que  dans  la  premiere,  ils  sont 
fix6s  ponr  des  terres  seulement  de  SO  arpents  de  profondeur. 
La  nauveUe  concession  ne  dit  pas  que  ce  sera  les  cens  et 
rentes  acccnUunUs  dans  la  premUre  concession ;  supposons 
que  cela  soit  sous-entendu,  il  y  aura  done  \  de  difference 
entre  les  redevances  des  deux  parties  de  la  seigneurie.  Ce* 
pendant  ces  deux  concessions  sont  post^rieures  aux  deux 
c§l^bres  arrets  du  6  Juillet  1711 ;  et  la  demi^re  m6me  est 
post6rieure  k  Pordonnance  de  Gaudarville  du  28  Janvier 
1738.  Le  seigneur  ne  serait-il  pas  en  droit  d'adopter  le 
taux  6nonc6  dans  cette  ordonnance,  pour  la  seconde  partie 
des  MiUe'IsleSy  si  ce  taux  a  6t6  vraiment  ordonni  ou  autori* 
86  par  le  Roi  ? 

184.  La  troisi^me  concession  qui  fait  mention  d'un  taux 
fixe,  est  celle  de  la  premHre  partie  de  la  seigneurie  du  Lao 
dea  deux  MantagneSj  faite  au  S^minaire  de  Montreal,  le  17 

Octobre  1717,  (1)  k  la  charge "  de  conc6der  les  dites 

"  terres  k  simple  titre  de  redevances  de  20  sols  et  1  chapon 
"  pour  chacun  arpent  de  terre  de  front  sur  40  de  profondeur, 
^^  et  de  6  deniers  de  cens,  sans  qu'il  puisse  6tre  ins6r6  dans 
^^  les  dites  concessions  ni  sommes  d'argent,  ni  aucune  au« 
^^  tre  charge,  que  de  simple  titre  de  redevances,  suivant  les 
**  intentions  de  Sa  Majest6.'* 

Cette  restriction  au  Jeu  defiefqxxe  les  seigneurs  duLac 
des  Deux  Montagues  pourront  faire,  est  consid6rablement  mo- 
fi6e  par  le  brevet  de  ratification,  qui  est  du  27  Avril   1718  ; 

(2)  lequel  brevet  porte  :  "  4  la  charge de  conc6der  les 

^^  dites  terres  qui  sont  en  bais  de  bout^  k  simple  titre  de  le- 
"  devances,  de  20  sols  et  1  chapon  par  chacun  arpent  de 
"  terre  de  front  sur  40  de  profondeur,  et  de  6  deniers  de 
"  cens,  sans  qu'il  puisse  fitre  ins6T§  dans  les  dites  conces- 

(1)  Titres  des  seig.  p.  337. 

(2)  Brevets  de  ratif.  p.  7. 
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*'  sions,  ni  somme  d'argent,  ni  aucune  autre  charge  que 
"  de  simple  titre  de  redevances,  leur  permettarU  nianmoins 
"  S.  M-  de  vtndre  ou  donner  d  redevances  phis  fortes  les  ter- 
*'  res  dont  U  y  aura  au  moins  un  quart  de  dSfricUJ^^ 

Remarquons  ici  que  le  taux  des  cens  et  rentes  de  cette 
concession  est  semblable  a  celui  port6  dans  la  ccmcession 
de  la  seconde  partie  de  Beaumont^  (en  ^valuant  1^  chapon, 
comme  pour  cette  demifere  seigneurie,  a  20  sols,)  sauf  le 
cas  de  I'exception  apportfie  par  le  brevet  du  27  Avril  1718. 
Mais  les  choses  n'en  restferent  pas  la  longtemps,  comme  on 
va  le  voir  par  le  titre  de  concession  de  la  seconde  partie  de  la 
seigneurie  du  Lac,  qui  est  du  26  Septembre  17S3.  (1)  Cette 
concession  estfaite  aux  m6mes  Eccl6siastiq^es,  "a  la  charge 
"  .  •  •  d'y  tenir  et  faire  tenir  feu  et  lieu  par  leurs  tenanciers 
"  dans  Pan  et  jour,  faute  de  quoi  elle  sera  r6unie  au  domai- 
"  ne  de  S.  M. ;  de  deserter  et  faire  deserter  incessamment 
*'  la  dite  terre  ;  laisser  les  chemins  du  Roi  et  autres  jug6s 
^^  necessaires  pour  l'utilit6  publique  sur  la  dite  concession, 
^'  et  de  faire  insurer  pareilles  conditions  dans  les  conces- 
"  sions  qu'ils /€ran^  k  leurs  tenanciers  aux  cenSy  rentes  et 
"  redevances  accoutumSs  par  arpent  de  terre  de  front  sur 
"  40  de  profondeur.^^ 

Le  brevet  de  ratification,  qui  est  du  ler  Mars  1735  (2) 
est  semblable  a  Pextrait  ci-dessus  donn6  du  titre,  jusqu'aux 
mots  "  sur  la  dite  concession  ;"  puis  il  dit :  "  et  de  faire 
^^  insurer  pareilles  conditions  dans  les  concessions  par  un 
"  titre  ,  qu'ils  feront  a  leurs  tenanciers,  aux  cens,  rentes  et 
"  redevances  accoutumes  par  chaque  arpent  de  terre  dans 
"  les  seigneuries  voisineSy  eu  igard  d  la  qualiti  et  situation 
^^  des  heritages  au  temps  des  dites  concessions  par  terre  ;  ce 
^^  que  8.  Majesty  veut  aussi  4tre  observe  pour  les  terres  et  hi- 
^^  ritages  de  la  seig7%eurie  du  Lac  des  2  MontagneSj  appoT' 

(1)  Titres  des  aeig,  p.  171*     ' 
[2]  Brevets  de  ratif.  p.  8. 
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^^  tenant  cnuc  dUs  eccUsictstiquea,  nonobaiani  la  fixation  de^ 
^^  dits  ceTis  et  redevancesj  d  dela  quantity  de  terre  de  cba- 
^^  que  concessiony  porUe  au  dit  brevSt  de  1718,  d  quai  S.  M. 
"  a  d^og^. 

Tous  les  mot8  du  brevet,  qui  sent  en  UaUquea  n'6taient 
pas  dans  le  titre  de  concession.  lis  embrassent  lapremiire 
comme  1^  seconde  partie  de  la  seigneurie,  et  par  consequent 
font  disparaitre  da  titre  de  concession  de  cette  premiere 
partie,  la  clause  exceptionnelle  qui  limitait  a  un  sol  (comme 
pour  Beaumont)  la  rede  vance  exigible  des  censitaires.  Si  cette 
clause  limitative  avait  eu  PeiFet,  comme  on  a  6t6  jusqu'4  le 
pr6tendre,  d'6tablir  un  taux  g6n6rai,  obligatoire  pour  tous  les 
autres  seigneurs,  la  cons6quence  eftt  6t6  que  la  redvance,  dans 
les  seigneuries  voietnes  de  celle  du  Lac,  aurait  6t6  r^duite 
au  chiffire  de  cette  demifere.  Dans  ce  cas,  c'eAt  done  §t6 
une  absurdity  que  de  dire,  ainsi  qu'on  I'a  fait  dans  le  brevet 
de  1735,  que  les  seigneurs  des  Deux  Montagues,  nonobstant 
cette  clause  limitative,  pourraient  conc6der  au  taux  des  ^^cens, 
rentes  et  redevances  accoutum^s  par  chaque  arpent  de  terre 
dans  les  seigneuries  voisines,^^  puisque  c'eftt  6t6  le  m6me 
taux  que  celui  ci-devant  existant  dans  leur  propre  eeigneu- 
rie,  taux  6tabli  sous  Pinfluence  de  leur  propre  titre. 

Uiie  demifere  remarque  k  faire  sur  les  titres  particuliers 
de  cette  seigneurie.  La  concession  de  1717,  contenant  la 
clause  limitative  dont  il  s'agit,  ne  fait  aucune  mention  des 
autres  seigneuries ;  le  brevet  de  ratification  de  1736  qui  re- 
voque  cette  clause,  n'en  fait  pas  mention  d'avantage.  Si, 
raisonnant  par  induction,  Pon  se  croit  justifiable  de  prSten- 
dre  que  cette  clause  limitative  a  eu  Peffet  d'affecter  toutes 
les  autres  seigneuries,  car,  dira-t-on,  telle  a  dA  fitre  Pinten- 
tion  du  Roi,  quoiqu'elle  n'apparaisse  pas  autrement  que  par 
le  fait  seul  de  Pinsertion  de  cette  clause  dans  un  titre  parti- 
culier ;  assur^ment  le  m6me  raisonnement  doit  s'appliquer 
avec  non  moins  de  force  au  brevet  de  1735,  et  nous  amener 
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k  la  concloaion  inevitable  que  ce  brevet,  en  abiogeant  la 
clause  limitative  poor  les  seigneurs  des  Deox-Montagnes,  a 
en  nficessairement  Peffet  de  sonstraiie  toutes  les  auties  sei- 
gneories  k  son  operation,  car  telle  a  dA  6tre  §galenient  Pin- 
tention  da  Roi.  II  y  a  la  m6me  raison  de  d^duire  par 
induction  cette  intention  royale  dans  nn  cas  'comme  dans 
Pantre. 

185.  Enfin  la  qoatri^me  et  demi^re  c<mcession,  dans 
laqnelle  la  quotit§  des  cens  et  rentes  se  trouve  mentionn^e, 
est  en  date  du  18  Avril  1727,  (1).  C'est  une  concession  du 
fief  St  Jean  (on  son  augmetUatian),  situ6  dans  le  district  des 
3  Rivieres.  EUe  est  faite  aux  Dames  Religienses  Ursulines 
des  8  Rivieres  (2),  ^^  k  la  charge. •••  de  ne  conc§der  les 
^^  dites  terres  qn'^  simples  titres  de  redevances  de  20  sols  et  1 
^^  chapon  par  chacmi  aipent  de  front  sur  vingt  arpents  de 
^^  profondenr,  et  6  deniers  de  cens,  sans  qu'U  poisse  6tre 
**  ins6r§  dans  les  dites  concessions  ni  sommes  d'argent  telle 
<^  qn'elle  soit  ni  ancune  autie  charge  que  celle  de  simple 
**  titre  de  redevance  saivant  les  intentions  de  S.  M.''  (3) 

L'on  voit  que  Ic  taux  des  redevances,  tel  que  fix6  pour 
ce  fief  St.  Jean,  est  double  de  celui  qui  avait  et6  6tabli  au- 
paravant  pour  la  seconde  partie  de  Beaumont  d'abord,  et 
ensuite  pour  la  premiere  partie  des  Deux-Montagnes.  U  se 
monte  k  2  sols  par  aipent  en  superficie,  en  estimant  le  cha* 
pon  k  20  sols  comme  pour  les  deux  autres  seigneuries  et 
celle  des  Mille-Isles.  II  exc^de  par  cons6quent,  de  2;6es, 
le  taux  de  cette  demi^ie. 

186.  Que  Pon  remarque,  en  outre,  que  ces  quatre  con- 
dessicms  ne  sont  pas  les  premieres  qui  aient  6t6  domi§es 

(1)  Brevets  de  ratif. ;  p.  84. 

(2)  Vojez  no.  121  des  obs.  sur  le  Jeu  de  fief. 

(3)  Le  brevet  de  ratification  de  cette  concession  est  mentionn^,  sous 
le  no.  400y  dans  Tanalyse  de  M.  Dunldn^  partie  2,  p.  12.  B  ne  parait 
pas  que  la  clause  limitatiTe  du  taux,  soit  r^p^t^e  dans  le  brevet. 
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apr^s  renr^gistrement  des  arrets  de  1711.  Deux  autres  les 
avaient  precedees,  faites  le  24  Mars  1713 ;  Pune,  sur  la 
riviere  Yamaska,  a  M.  de  Ramesay,  gouvemeur  de  Montreal, 
et  Pautre,  de  VaugmerUation  de  BekMy  au  slenr  de  Longueuil, 
lieutenant  pour  le  Roi  au  gouvemement  de  Montreal,  (1). 
Cependant  11  n'y  est  fait  aucune  mention  des  redevances 
que  les  deux  concessionnaires  pourront  imposer  k  leurs 
tenanciers.  On  n'avait  done  pas  encore  fait  la  d6couverte 
d'un  taux  fixe,  gen6ral  et  uniforme,  dans  les  dispositions 
des  arrets  de  Marly. 

186.  bis  Mais  des  quatre  concessions  particuli^res  dont  il 
s'agit,  quelle  est  celle  que  nous  pr6senteront  les  partisans  d'un 
taux  fixe,  g6n6ral,  pour  soutenir  leurs  pretentions  ?  Sera-ce 
celle  qui  autorise  le  taux  le  plus  61ev6,  ou  celle  qui  6nonce  le 
taux  qui  Pest  le  moins  ?  Ou  bien  diront-ils  qu'il  faut  prendre 
la  moyenne  de  ces  quatre  concessions  ?  Dans  ce  cas,  il 
s'ensuivra  qu'en  accordant  la  plus  haute  redevance,  comme 
aux  Ursulines  des  3  Riviferes,  ou  la  plus  basse,  comrae  att 
seigneur  de  Beaumont,  le  Roi  n'avait  pas,  lors  de  chacune 
de  ces  concessions,  Pintention  d'6tablir  une  rfegle  g6n6rale 
pour  les  autres  seigneuries  du  Canada,  en  adoptant  Pune  ou 
Pautre  de  ces  deux  quotites,  mais  bien  seulement  de  faiie 
des  exceptions  individuelles,  dont  Pune  traitait  plus  favora- 
blement  les  propri6taires  du  fief  St.  Jean,  et  moins  favora- 
blement  celui  du  fief  Beaimiont.  Dans  le  systfeme  contrai- 
re,  nous  serious  forc6ment  conduits  a  cette  conclusion  pres- 
qu'absurde  ;  que  tout  en  reconnaissant  que,  jusqu'a  Pannee 
1713,  il  n'y  avait  pas  de  limite  au  taux  des  cons  et  rentes, 
les  choses  ont  entiferement  chang6  k  cette  6poque,  par  Pa- 
doption  d'un  taux  universel  r6sultant  de  la  concession 
Beaumont,  et  Equivalent  k  la  somme  fixe  d'un  sol  par  arpent 
'  en  superficie  ;  que  les  choses  chang^rent  onze  mois  aprfeg, 
par  Padoption,  en  1714,  d*\xn  autre  taux  universel  de  1  sol  4 
deniers,  resultant  de  la  premiere  concession  des  MUle  Isles  ; 

(1)  «  Titres  des  seig.";  p.  454  et  455. 
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que,  on  ce  taux,  on  la  moj/enne  entre  ce  tanx  et  celtd  de 
Beaumont,  a  dd  fitre  la  rfegle  g6n6rale  jusqu'en  Paimte 
1717,  et  peut-6tre  m6me  jusqu'en  1727,  6poqae  de  la  con- 
cession du  fief  St.  Jean,  selon  que  la  premiere  concession 
des  Deux-Montagnes,  qui  date  de  la  premiere  de  ces  denx 
annfies,  est  susceptible  d'6tre  interpr6t6e  comme  ayant  eu 
Peffet,  ou  de  laisser  subsister  cette  moyenne^  ou  de  la  faira 
disparaitre,  et  par  1^  de  r^duire  de  nouveau  k  un  sol  le  taux 
des  cens  et  rentes,  mfeme  pour  le  seigneur  des  Mille  Isles  ; 
puisque  cette  concession  des  Deux-Montagnes  nous  aurait 
report^s,  dans  ce  cas,  k  P6tat  de  choses  de  1713,  cet  6tat  tfi- 
nocent  dont  parle  M.  Pintendant  Raudot ;  qu'enfin  le  taux 
des  redevances  aurait  6t6  modifi6  de  nouveau  en  Pann6e 
1727,  par  Padoption  du  taux  de  2  sols  autoris6  par  la  con- 
cession du  fief  St  Jean  ;  et  que  depuis  cette  demi^re  6po 
que,  ou  ce  taux  de  deux  sols,  ou  la  moyenne  entre  ce  taux 
et  le  taux  soit  de  Beaumont  ou  de  la  premiere  moyenne  ci- 
dessus  indiqu6e,  a  du  6tre  la  r^gle  g6n6rale  pour  toutes  les 
concessions  tant  pass6es  que  futures.  La  d6monstration  de 
la  fausset6  du  syst^me  que  je  viens  de  combattre,  n'est-elle 
pas  de  la  demifere  Evidence  ?    Elle  semble  couler  de  source. 

187.  Un  autre  document  authentique  qui  repousse  en- 
core ce  syst^me,  est  Pordonnance  de  Pintendant  Bigot  du  27 
Mai  1758,  (1)  qui  semble  £tre  la  demiire  sur  cette  mati^re, 
rendue  sous  la  domination  firan^aise.  Cet  intendant  avait, 
par  sentence  du  8  Octobre  1754,  enjolnt  aux  possesseurs  de 
terrains  relevant  du  Roi  dans  sa  censive  de  Qu6bec,  de  nqp- 
porter  au  bureau  du  domaine  tons  leurs  titres  pour  £tre  en* 
r6gistr6s  par  extraiU.  Le  directeur,  plus  tcud,  pr6senta  une 
requite  k  Pintendant,  exposant  qu'en  proc6dant  en  ex^cu-^ 
tion  de  sa  sentence,  il  avait  reconnu  que  les  cens  et  rentes 
des  trois  quarts  des  emplacements  6taient  inconniM  et  d  ri- 
gleTj  les  titres  primitifs  6tant  perdus  ;  qu'il  aurait  vu,  par 
les  titres  de  Pautre  quart,  que  toutes  les  concessions  dans 

(1)  2e  vol.  des  <<doc4  8eig«''  f,  2224 
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la  viUe  avaient  6t6  accoid^es  par  les  gouvemeors  et  inten- 
danta  k  la  chaige  de  5  sola  6  deniers  de  cena  et  rente  payar 
Ue  toufl  les  ans  k  la  recette  du  domaine  ;  que  les  conoes- 
sioQS  des  terres  dans  la  banliene  de  Quebec,  avaient  6t6 
faites  k  la  charge  d'lm  demer  de  cene  et  rente  far  ckaque  ar^ 
pent  en  euperficie  ;  et  qu'il  serait  k  propos  de  ponrvoir  k  la 
fixation  de  oes  oens  et  lentes. 

L'intendant,  par  son  ordonnance,  fixe  anx  chiffies  res- 
pecti£9  ci-dessus  indiqu6s  les  snsdits  cens  et  rentes,  permet 
an  directeur  d^en  poorsaivie  le  recouvrement  sur  ce  pied  de- 
puis  29  annSes,  et  ordonne  qu'i  Pavenir  le  recouvrement  en 
sera  fait  tons  les  dix  ans. 

La  premiere  reflexion  qui  se  pr6sente  k  Pesprit,  c'est 
que  si  le  Roi  avait,  comme  on  le  pr6tend,  fix6  la  quotitg 
des  cens  et  rentes,  il  n'y  aurait  eu  auoune  n6cessit6  pour 
Pintendant  de  le  faire  en  cette  occasion  ;  la  seconde,  c'est 
que  les  concessions  dans  la  banlieue  de  Quebec  devant  6tre 
les  plus  anciennes,  le  taux  des  cens  et  rentes,  adopt§  dans 
ces  concessions,  aurait  dfi,  dans  le  syst^me  des  ^^  questions 
seigneuriales"  devenir  la  r^gle  g6n6rale  et  uniforme  dans 
les  seigneuries  voiaines^  et  s'6tendre  successivement  de 
seigneurie  en  seigneurie,  d'un  c6te  en  descendant  jusque 
dans  PAcadie  et,  de  Pautre,  en  remontant  jusqu'au  Detroit, 
sur  le  Lac  Eri6.  Ce  taux  aurait  eu  le  double  avantage  d'fitre 
fixe  et  bien  modique,  seulement  un  denier  par  arpent  en 
superficie.  C'eut  6t6  r6ellement  le  modicum  canon  dont  a 
parl6  Dumoulin.  Dans  ce  syst^me.  Particle  124  de  la  cou- 
tume  de  Paris  qui  permet  au  censitaire  de  preacrire  c<Hitre 
son  seigneur  la  quotiU  du  cens,  serait  simplement  devenu 
une  absurdity  ou  un  non-sens. 

Mais  il  n'en  a  pas  6t6  ainsi,  mdme  dans  le  domaine 
du  Roi.  L4,  comme  dans  les  seigneuries  particuli^res,  le 
taux  des  cens  et  rentes  aconstamment  vari6,  et  quant  k  leur 
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quotiU  et  quant  ^  leur  nature.  Les  concessions  d6j4  indir 
qa6es,  faites  au  Detroit  et  au  Fort  St.  Pr6d6ric,  le  {HrouTent; 
et  Pextrait  d'un  r6gistre  d6pos6  au  bureau  du  R^gistratenr 
provincial  (1),  ^nongant  "  les  droits  et  reserves  du  Roi  dans 
les  concessions,  "  en  foumit  une  nouvelle  preuve.  Cet  ex- 
trait  nous  apprend  que  le  taux  ordinaire  des  jredevances 
dans  les  censives  du  Roi,  fetait  devenu,  m6me  sous  la  domi- 
nation frangaise,  d'«n  sol  de  cens  par  chaque  arpent  de  front 
et  20  sols  de  rente  par  chaque  20  arpents  en  superfide^  et  un 
demi  minot  de  bUfroment  par  chaque  deux  arpents  de  front. 
y  abien  loin  du  taux  humble  et  modique  de  la  banlieue 
de  Quebec,  impos§  lors  des  premieres  concessions  faites 
dans  la  colonic,  a  ce  taux  comparativement  considerable, 
qui  devint  ainsi  plus  tard  le  taux  ordinaire  des  censives  du 
Roi.  Mais  Pun,  pas  plus  que  I'autre,  n'6tablissait  une  rfe- 
gle  g6n6rale,  obligatoire  pour  ses  vassaux. 

188.  L'ordonnance  de  Pintendant  Bigot,  citee  au  no. 
pr6c6dent,  constate  encore  un  autre  fait  important.  Sous  le 
rapport  de  la  quotit6  des  redevances,  les  simples  emplace- 
ments 6taient  distingu^s  des  terres  proprement  diles.  Ces 
emplacements  fetaient  generalement  charg6s  d'une  rede- 
vance  beaucoup  plus  forte,  variant  aussi  suivant  les  lieux  et 
les  circonstanc^.  Selon  cette  ordonnance,  qui  reconnait  la 
16galit6  de  ces  taux,  quoique  differents,  la  rente  d'une  terre 
dans  la  banlieue  de  Quebec,  n'aurait  6t6  que  d'un  soixan- 
tifeme  de  celle  d'un  emplacement  dans  la  ville,  en  suppo- 
sant  la  contenance  de  cet  emplacement  s'6lendre  jusqu'a  un 
arpent.  Nous  avons  vu  au  no.  177,  qu'un  emplacement  de 
61  M  179  pieds,  attenant  a  Peglise  de  St.  Charles,  (Rivifere 
Chambly)  avait  6t6  concede,  en  Pann6e  1754,  a  la  charge 
d'une  rente  seigneuriale  de  trentefrancSy  outre  1  cens  de  3  sols. 
J'ai  examine  les  litres  d'un  grand  nombre  d'emplacements, 
de  moins  d'un  arpent,  concedes  dans  la  ville  des  3  Rivieres, 
en  diff6rents  tems,  de  1683  a  1752,  et  dont  les  redevances 

(1)  2e  vol.  des  "  doc.  seig."  p.  258. 
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seigneariales  varient  depuis  1  denim'  pour  on  terrain  de  50 
pieds  de  front  sur  7  toises  de  long,  jusqu'a  15  livres  en  or- 
geifUy  avec  1  chapon  vifet  2  deniere  de  cens  poor  un  empla- 
cement de  40  H  20  pieds. 

Par  un  anfit  du  conseil  sup6rieur  du  29  Mai  1713  (1), 
sur  contestation  entre  le  seigneur  et  des  possesseurs  d'em- 
placements  dans  le  bourg  de  Fargy  (Beauport),  en  expliquant 
un  arrfet  precedent  du  22  Juillet  1669,  la  redevance  que  le 
seigneur  pourra  exiger  sur  ces  emplacements,  est  r6gl6ea 
"  1  sol,  par  chaque  arpent,  de  cens,  et  un  poulet  pr6t  k  cha- 
ponner  de  rente  seigneuriale,"  faisant  ainsi  une  rente  de  20 
sols  pour  un  arpent,  en  estimant  a  cette  somme  la  valeur  du 
chapon.  L'arr6t  accorde  done  a  un  seigneur  particulier  15 
sols  de  plus  que  ne  payait,  dans  la  censive  duRoi4Qu6bec, 
le  propri6taire  d'un  emplacement  de  m6me  contenance. 
Nouvelle  preuve  que  le  taux  dont  Sa  Majeste  se  contentait 
dans  ses  censives,  n'etait  pas  une  ihgle  pour  celles  de  ses 
vassaux.  Cependant  Parrfit  du  bourg  de  Fargy  est  post6- 
rieur,  non  seulement  k  Parrot  de  Marly,  mais  encore  k  la 
concession  Beaumont,  qui  fixe  la  redevance  a  un  sol,  sans 
faire  de  distinction  entre  les  concessions  de  terre9  et  celles 
d'^empUicementa. 

Cette  distinction  n'en  a  pas  moins  existe  d^s  le  com- 
mencement de  la  colonic.  Elle  a  6t6  le  r6sultat  du  droit 
commun  qui,  d'un  c6te,  reconnaissait,  pour  tousles  cas,  la 
legalit6  d'un  taux  conventionnel,  et,  de  Pautre,  donnait  sp6- 
cialement  au  seigneur  le  droit  de  se  jouer,  e'est-£t-dire  de 
disposer  de  ses  terres  difrichies  comme  il  le  jugeait  k  propos. 
Elle  s'est  perp6tu6e  jusqu'a  nos  jours ;  elle  est  formellement 
reconnue  par  la  loi  abolitive  de  la  tenure  seigneuriale,  lors- 
qu'elle  dit,  (art.  2  de  la  6e  section)  que  "  les  commissaires, 
"  en  estimant  la  valeur  annuelle  des  lods  et  ventes  dans 
"  toute  seigneurie,  distinguerorU  ceux  provenant  de  fonds 

(I)  Ed,  et  ord.  in-8o.  t  2,  p.  161, 
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^<  tenus  cmtune  emplacements  on  lots  i  b&tir  oa  poor 
^^  d'antres  fins  que  pour  des  fins  agricoles,  le$quel8  forme- 
^'  rant  une  dassey  de  ceux  qui  pfoviendiont  des  foods  pos- 
^^  s6d6s  pour  des  fins  agricoles,2e«7iieb/oniieron/tmeaiflre 
^^  daase  ;  et  le  oommissaiie  r6partira  la  valenr  annuelle  des 
^^  lods  et  ventes  mar  chaque  dasse^  sur  les  fonds  appartmant 
^^  d  cette  daaaej  chargeant  ohaqne  fonds  d'nne  portion  d'i- 
^^  celle,  en  praportum  de  sa  vakur  &P6gaid  des  fonds  tenns 
^  comme  emplacementSy  au  late  d  bdtirj  cu  powr  d^autree 
^^  fins  que  le$ftn$  d^agricutture  ;  et,  en  prcpcrHon  de  eon 
^^  £tendue  k  P6gard  des  tenes  poss6d6es  pour  ke  fins  de  Pa- 
*'  gricutture,^^ 

189.  C'est  en  vain  qne  les  partisans  d^nn  taox  fixe,  11- 
mit6  et  nnifoime,  ehercheraient  a  s^appnyer  sur  la  corres- 
pondance  des  intendants  avec  les  ministres  da  Roi  ;  le  r6- 
saltat  de  cette  correspondance  milite  contre  leur  systime. 
Dans  sa  lettre  da  10  Novembre  1707,  Pintendant  Raudot 
constate  ^^  que  quasi  dans  toutes  les  seigneuries,  les  droits 
6taient  difiS^rents,  les  uns  payant  d'nne  fa^on,  les  auties 
dhme  autre ,  suivant  les  difi&rents  caract^res  des  sei- 
gneurs ;"  et  voulant,  dit-il,  ^^  mettre  les  ohoses  dans  nne 
espdce  d'uniformit6,''  il  sollicite  une  loi,  sous  la  forme  d'nne 
Declaration  du  Roi,  qui  r^gle,  pour  le  pass6  comme  pour 
Pavenir,  les  redevances  des  concessions  k  1  sol  de  rente  par 
chaque  arpent  de  contenance  et  un  chapon  par  chaque  arpent 
de  front  ou  20  sols  au  choix  du  redevable.  Par  sa  lettre  du 
IS  Juin  1708,  M.  de  Pontchartrain  lui  r6pond  :  "  il  serait 
fort  k  d6sirer  qu'on  pt!^t  r§duire  les  droits  seigneuriaux  dans 
toute  P6tendue  du  Canada  sur  le  mSmepied.  Yoyez  ce  qui 
se  pourrait  faire  pour  cela,  et  rendez-m'en  compte."  Puis, 
sans  attendre  que  Pintendant  lui  rende  un  nouveau  compte, 
il  charge  M.  Deshaguais  de  preparer,  de  concert  avec  M. 
d'Aguesseau  un  projet  de  loi  k  Peffet  de  r§gler  tant  pour 
le  pass6  que  pour  Pavenir  les  droits  des  seigneurs  ^  4  un 
sonde  rente  etun  chapon  par  chaque  eipent  de  tene  de 


216  6 

fmkt  on  20  was  an  choix  du  ledevable,  allant  en  cela  enoo- 
le  beanooap  plus  loin  qae  M.  Raadot,  ptdsqite  celidrei  pio- 
posait  que  la  rente  en  argent  fAt  d'on  sol  par  arpent  de  oon- 
tenance  ou  snperficie,  tandis  qne  le  ministre  semUe  n'avoir 
vonlu  qu'one  rente  en  argent  dHm  sol  par  chaqne  arpent 
de  front.  M.  Randot  r6it^re  ses  soggestions  de  r§forme 
dans  nne  lettre  du  18  Octobre  1708,  en  Paccompagnant  cftin 
mimoire  ^^  contenant,  dit-il,  les  droits  que  j'ai  trouv^s  dans 
^^  plusieurs  contrats  de  concession,  tous  diffirentSj  k  cdt6 
<«  duquei  j^ai  mis  mon  avis  touehant  les  diminutions  et  re- 
^  tranchements  qu'on  poorrait  j  faire,  et  je  me  suis  confoip- 
^  m6  en  cela  anx  premieres  concessions  qui  ont  6t6  don- 
^^  n§es  dans  im  terns  irmocent^  et  oh  Pon  ne  cherchait  pas 
^^  tous  ces  avantages.^'  Et  bien,  que  fait  le  Roi  de  toutes 
ces  suggestions  ?  Les  adopte-t-il,  et  leur  donne4-il  efiet 
par  une  loi  ?  Non.  Tnns  ans  apr^s,  il  promulgue  PArnftt 
du  6  Juillet  1711,  et  il  ne  touche  pas  k  la  question  de  la 
quotitd  de  la  redevance  pour  en  fixer  la  limile  telle  que  sug- 
g6r6e  par  Pintendant  et  le  ministie*  II  laisse  les  parties  li* 
bres,  comme  elles  Pavaient  toujours  4t6  jusque  1^  de  la 
fixer  par  leur  convention.  II  presorit  n6anmoins  une  r^le 
pour  6tablir  cette  quotit6,  mais  c'est  seulem^it  pour  le  cas 
exceptionnel  oil  la  concession  sera  faite  par  le  gouvemeur  et 
Pintendant,  sur  le  refus  injuste  du  seigneur  de  la  faire  ;  et 
encore  cette  r^gle  n'est-elle  que  celle  du  droit  oommun  pour 
des  cas  analogues.  La  concession  devrase  faiie  *^auxm6mes 
droits  imposes  sur  les  autres  terres  conc6d6es  dans  les  dites 
seigneuries  ;  "  et  lorsque  le  Roi  prescrivait  cette  r^gle,  il 
6taitbien  et  duement  inform6  que  ces  droits  6taient(K^<^enfo 
quasi  dans  toutes  les  seigneuries.  II  reconnaissait  done  leur 
16gaUt6,  quelque  difiS&rents  qu'ils  fiissent  \  il  voulait  done 
laisser  subsister,  sous  ce  rapport,  P^tat  de  chose  exis- 
tant! 

n  en  a  6t6  de  mime  des  arrets  du  Roi  de  France  sub- 
sSquents  k  celui  du  6  Juillet  1711,  plus  particuli^rement  de 
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Parrot  du  15  Mars  1732,  rendu  a  la  suite  des  suggestiiHis 
faites  par  MM.  de  Beanhamois  et  Hooquart  qui  semblaient, 
aussi  eux,  penser  que  les  seigneurs  auraient  dA  conceder  a 
raison  d'un  sol  de  cens  par  arpent  et  un  chapon  par  chaque 
arpent  de  front  (Lettre  du  3  Octobre  1731.)  Aucun  de 
ces  arrfits  ne  porte  de  r6glement  limitatif  a  cet  6gard. 

190.  Telle  a  6te  la  loi,  telle  a  f  t6  la  jurisprudence,  sous 
le  gouvemement  fran^ais. 

Je  n'ajouterai  qu'ilne  seule  observation.  Nos  recueils 
imprimis  contiennent  le  compte  rendu  d'un  grand  nombre 
de  contestations  qui  ont  eu  lieu  entre  les  seigneurs  et  leurs 
censitaires.  Et  bien,  nous  n'en  trouvons  aucune  dans  la- 
quelle  il  ait  §t6  question  d'une  demande  en  reduction  des 
rentes  seigneuriales  fix^es  par  la  convention  des  parties 
dans  le  bail  k  cens,  ou  reconnues  par  une  longue  posses- 
sion, sur  le  principe  que  le  taux  ei^  6tait  trop  eleve.  Ce 
fait  seul  n'est-il  pas  suffisant  pour  d6montrer  de  la  mani^ 
re  la  plus  incontestable  que,  sous  la  domination  fran^aise, 
la  16galit6  du  taux  ainsi  fix6  ou  reconnu  n'a  jamais  £te  r6- 
voqu6e  en  doute  ? 

Mais  s'il  ne  se  trouve  aucune  demande  de  la  part  des 
censitaires  en  reduction  de  ce  taux,  il  s'en  trouve,  du  moins 
une,  en  sens  inverse.  Une  ordonnance  de  I'intendant  Rau- 
dot  du  16  Juin  1707,  (1)  nous  apprend  que  Robert  Drason 
avait  port6  plainte  devant  lui  centre  le  sieur  Hertel  qui,  dit- 
il,  le  mena^ait  de  P6vincer  d'une  habitation  qui  lui  avait 
6t6  conc§d6e  par  le  sr.  de  St.  Ours,  lorsqu'il  6tait  seigneur 
de  la  C6te  St.  Louis,  aous  le  pr6texte  qu*il  Vavait  cue  d  trop 
bon  march4  et  pour  des  rentes  trop  modiqueSj  quoiquUl  lui 
eftt  paye  les  dites  rentes  jusqu'alors.     Le  contrat  de  Drason 

(1)  **£loaraits  des  B^gttres  du  conseil  sup^rieur  et  des  r^gitres  dlo- 
tendiuice,"  nar  Cugnet ;  Quebec,  1775,  p.  23. 

J'ai  v6rin6  Textrait  de  Cugnet,  sur  une  copie  manuscrite  de  Pordoo- 
nance. 
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6tait  en  date  dn  dernier  Janvier  1685.  L'intendant  declare 
Drason  ^^  prc^ri6taire  incommutable  de  Phabitation,  avec 
defenses  an  sr.  Hertel  de  le  troabler  dans  la  jonissance  d'i- 
celle.''  Personne  ne  sanrait  donter  de  la  justice  de  cette 
decision.  Si  la  stipulation  d'un  taux  quelconque  est  obli- 
gatoire  contre  le  censitaire,  eUe  Pest  ^galement  ccmtie  le 
seigneur.  Ce  qui  pent  fitonner  dans  cette  afikire,  c'est  la 
hardiesse  de  la  pr6tention  du  seigneur.  Aussi  cette  pre- 
tention parait-elle  n'avoir  6t6  mise  au  jour  qu'une  seule  fois. 

191.  Je  passe  maintenant  k  la  dominatioa  anglaise. 

Par  Particle  37  de  la  Capitulation  de  Montreal,  en  date  du 
8  Septembre  1760,  les  seigneurs  et  les  censitaires  sont  con- 
serves dans  "  Pentifere  paisible  propri6t6  et  possession  de 
leurs  biens  seigneuriaux  et  roturiers.'*  Ainsi  leurs  droits  et 
obligations  respectifs  restent  les  mfimes  qu'ils  6taient  sous 
le  gouvemement  firan^ais. 

D^s  le  23  d^cembre  de  la  m^me  annge,  M.  Jean  Noel 
est  re^u  par  le  gouvemeur,  M.  Murray,  k  porter  foi  et  hom- 
mage  &  SaMajest6Britannique,  ^^  k  cause  de  sa  terre  et  sei- 
gneurie  de  Tillj  et  Bonsecours,''  en  execution,  est-il  dit,  de 
Parrot  rendu  au  conseil  nulitaire  de  Quebec  le  12  Novembre 
pr6c6dent  (1) 

(1)  Ci-soit  copie  de  cet  acte  de  foi  et  hommage  : 

^  L'an  mil  sept  cent  soixaDte,  le  vingt-trois  D^cembre,  avant-^idj, 
^  en  presence  et  en  la  compagnie  dei  notaires  rojaux  en  la  Cour  et 
^  Conaeil  militaire  de  Quebec,  Jean  No€l  demeurant  en  cette  yille,  en 
^  execution  de  Parrot  rendu  an  dit  Conseil  le  Dooze  Novembre  der- 
*^  nier  qui  ordonne  que  le  dit  Noel  conform^ment  k  ses  offires,  fera  foj 
^  et  bomage  k  Sa  Majesty  Britannique  en  la  mani^re  accoutum^^  et 
^  pajera  les  droits  et  redevances  conform6ment  k  ses  titres,  s'est 
^  transports  en  Pb6tel  dn  gouvemement  de  Quebec,  et  k  la  principale 
^  porte  et  entree  dn  dit  botel,  oik  Stant,  a^ant  le  dit  No€l  firapp6  k  la 
^  porte,  est  k  Finstant  venaon  domestiqoe  de  Son  ExceHence,  Jacques 

28 
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193.  Panni  les  documents  seigneturiaux  r6cemment  im* 
primes,  nous  trouvons  mi  arrfit  relatif  aux  cens  et  rentes^ 
renda  par  le  conseil  militaire  de  Montr§al  le  20  Aviil  1763, 
entre  le  sieur  Leduc,  seignemr  de  PIsle  Perrot,  appelant 
d'mie  sentence  prononc6e  par  la  chambre  des  milices  de  la 
paroisse  de  la  Pointe-CJaire  le  15  Mars  precedent,  et  Joseph 
Hmiault,  intimg. 

II  parait  que  M.  Leduc  avait  6te  condamn6,  par  cctte 
sentence,  a  recevoir  a  Pavenir  les  rentes  de  la  terre  que  Pin- 
tim6  possedait  en  sa  seigneurie,  sur  le  pied  de  30  sols  par 
chaque  ann6e  et  un  demi-minot  de  bl§,  "  ne  pouvant,  est-il 

"  Murray,  gouvemeur-g6n6ral  de  Quebec,  et  le  dit  Noel  ajant  de- 
M  inaiid6  au  dit  domestique,  si  Sod  Excellence  6tait  en  son  gouveme- 
^  ment  et  h6tel  d'icelui  le  dit  domestique  a  dit  que  Son  Excellence  j 
^  6tait  et  qu'il  allait  Tavertir,  et  Son  Excellence  6tant  survenu,  le  dit 
^  Jean  Noel  en  devoir  de  vassal,  sans  6p6e  n'j  6perons  t6te  nue  et  un 
<'  genouil  en  terre,  luj  a  dit  qu^il  luj  faisait  foj  et  homage,  k  cause  de 
^  sa  terr«  et  seigneurie  de  Tillj  et  Bonsecours,  relevant  en  plein  fief 
^  foj  et  homage  de  Sa  MAJest6  Britannique,  lesquels  fiefs  luy  appar- 
<'  tiennent  comme  fils  ain6  et  h6ritier  de  feu  Philippe  Noel  son  p^re, 
<<  auquel  il  appartenoit  au  mojen  de  Pacquisition  qu'il  en  avait  £utte  de 
"  Dame  Ang61ique  le  Gardeur,  veuve  de  Gasp6,  Damoiselle  Charlotte 
^  Legardeur  et  sieur  Aubert  de  Grasp6,  tant  en  leurs  noms  que  comme 
<'  fond^s  de  procuration  de  leurs  autres  co-h6ritiers,  par  contrat  pass6 
*<  devant  Mtre  Barolet  et  Panet,  notaires  rojaux  le  vingt-un  Aoust 
<<  mil  sept  cent  quarante  huit  duement  ensaisin6  :  k  laquelle  foy  et 
**  homage  Son  Excellence  au  nom  de  Sa  Majest6  Britannique,  a  re^u 
^  le  dit  Jean  Noel,  lequel  a  fait'serment  sur  les  saints  Evangiles,  d'etre 
<<  fiddle  k  Sa  Majest6  Britannique,  de  ne  rien  faire  contre  ses  interests, 
<'  d'ob^ir  aux  ordres  qui  lui  seront  donn6s  en  son  nom  et  de  contenir 
ses  vassasuL.dans  Pob^issance  qu'ils  doivent  k  leur  Koj,  la  pr6sente 


toy  et  homage  regu  k  la  charge  par  le  dit  Noel,  de  foumir  son  aveu 
et  d6nombrement  dans  le  tems  ordinaire,  et  des  droits  qu'il  peut 
devoir  k  cause  de  la  mutation  des  dits  fiefs  et  seigneuries,  suivant  lea 
litres  prifflordiaux.  Dont  et  de  ce  que  dessus  le  dit  Jean  Noel  a 
demand^  acte  aux  notaires  soussign^s  qui  lui  oat  octroje  ;  isit  et 
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dit  dans  la  sentence ,  rien  refonner  des  olauses  portees  au 
contrat  do  concession  consenty  devant  M.  Lepailleur,  not., 
le  5  Ao6t  1718." 

L'arrfit  du  conseil,  sur  Pappel  de  M.  Ledue,  est  en  ces 
tennes :  "  Parties  ooies,  le  conseil,  convaincu  que  la  clause 
"  appos6e  au  dit  contrat  qui  charge  le  preneur  de  foumir  an- 
"  nuellement  un  demy  minot  de  bled  et  10  sols  par  chacun 
"  arpent,  est  unc  enreur  de  notaire,  le  isnoL  ordinaire  des  con- 
"  cessions  de  ce  pais  6tant  de  paier  tm  sol  par  chaque  ar- 
"  pent  de  terre  en  superficie  et  un  demy  minot  de  bled  par 
"  chaque  arpent  de  front  sur  vingt  de  profondeur  ;  ordonne 
^*  qu'^  Pavenir  les  rentes  de  la  terre  dont  il  est  question  seront 

'^  pass6  k  Qu6bec,  a  la  priocipale  porta  et  entree  du  Gouvemement  les 
<<  jour  et  aa  susdits,  et  a  Son  Excellence  sign6,  ainsy  que  le  dit  Jean 
*'  Noel  avec  nous,  notaires  goussign^s. 

(Sign^)  J.  Murray, 

(Sign6)  Jean  Noel, 

(Sign6)  Panet. 

Ci-suit  copie  de  I'arr^t  du  12  Nov.  1760,  mentionn6  dans  Facte  de 
foy  et  hommage  qui  pr6c6de  : 

<<V{i  la  requite  pr66ent6  en  ce  conseil  par  Jean  Noel,  par  laquelle  il  ex- 
^  pose  qu'attendu  le  decede  de  Philippes  Noel  son  p^re  yivant  seigneur 
<<  des  fiefs  de  Tilly  et  de  Bonsecours  et  qu'en  quality  de  son  fils  ain6,  il 
^  deyient  seigneur  des  dits  fiefs,  il  d^siroit  faire  et  rendre  foy  et  ho- 
^  mage  a  Sa  Majest6  Britannique,  pour  quoy  conclud  k  ce  qu'il  plaise 
<^  k  Son.  Excellence  le  recevoir  k  la  dite  foy  et  homage  aux  ofiBres 
'<  qu'il  fait  de  foumir  Faveu  et  donombrement  des  dits  fiefii  et  seigneu- 
<<  rie  de  Tilly  et  Bonsecours  \  Ouy  monsieur  Me.  dt  LaFontaine 
<<  procoreur  g^n^ral :  le  conseil  ordonno  que  le  dit  Noel  conform6- 
<<  ment  k  ses  ofTres  fera  foy  et  boms^  k  Sa  Maje8t6  Britannique  en 
'^  la  mani^re  accoutum6e  et  payera  les  droits  et  redevances  confonn6- 
''  ra^nt  a  ses  titrcs.    Signfe  au  Plumitif,  H.  T.  Cramah^. 
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<^  payees  9ur  le  pied  de  54  sols  en  argenty  et  un  unimot  et 
^<  demy  de  hied  par  chaque  annie. 

Get  airSt  a  6t6  invoqu6  comme  6tant  favorable  anxpr6- 
tenticms  6mi8es  de  la  part  des  censitaires.  Je  ne  pense  pas 
que  tous  les  censitaires,  et  particuli^rement  ceux  de  la  ban- 
Uene  de  Quebec  qui  ne  paient  qu'nn  denier  par  arpent  en 
gnperficie,  appronvent  le  principe  de  cet  arr6t.  Us  ne  ver- 
raient  pas  avec  satisfaction  attribuer  d  unf  erreur  de  naUbre 
la  clause  de  leurs  contrats  qui  fixe  lenr  redevance  k  ce  taux 
d'nn  senl  denier,  poor  ensoite  61evercette  redeyance  auteuo; 
ordinaire  dee  concessions  de  ce  paySj  m6me  k  celui  consa* 
cr6  par  l'arr6t.  En  eSeX  cet  arr6t  accorde  plus  au  seigneur 
que  ne  lui  accordaient  le  contrat  et  la  sentence  fondle  surce 
contrat.  L'arr6t  ne  repose  pas  surun  principe  de  reduction 
des  charges  du  d6biteur,  mais  bien  sur  un  principe  d'aug^ 
mentation  de  ces  m6mes  charges ;  et  aussi,  pourfedretriom- 
pher  ce  dernier  principe,  met-il  de  c6t6  la  convention  des 
parties. 

L'arr^t  adjugeant  54  sols  pour  la  rente  en  argent,  et  un 
demi  minot  de  bl6  par  arpent  de  firont,  il  est  Evident  qu'il 
s'agissait  d'une  terre  de  3  h  18  arpents,  c'est-^-dire  54  ar- 
pents  en  superficie.  En  estimant  le  \\k  k  4  francs  le  minot, 
Parrot  condamnait  le  censitaire  k  payer  8  livres  14  sous  par 
an,  tandis  que  d'aprfes  son  contrat  et  la  sentence  de  lacham- 
bre  des  milices,  il  ne  devait  payer  que  3  livres  10  sols.  Cette 
dififirence  de  plus  de  moiti6,  explique  Pint6r6t  que  M.  Leduc 
avait  d'interjeter  appel.  Le  seigneur  de  PIsle  Penot  fut 
done  plus  heureux,  au  tribunal  de  ce  conseil  militaire 
de  1762,  que  ne  Pavait  6t%  le  seigneur  de  la  C6te  St. 
Louis,  en  1707,  au  tribunal  de  Pintendant  civil,  M.  Raudot. 

192.  6m.  Dfes  le  8  Nov.  1760,  le  conaeH  militaire  de 
Qu6bec,  sur  la  requite  de  M.  de  la  Martinidre,  avait  rendu 
un  arrSt  qui  ordonnait  aux  tenanciers  de  ses  seigneuries 
^^  de  luy  payer  au  jour  de  St  Martin,  cmze  du  present  mois. 
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^  Paim6e  de  rente  qui  ^hoira  an  dit  jotir  en  esp^ce  mon« 
"  noye  conrante,  et  ce  au  domioUe  et  au  lieu  fix6  par  leurs 
<^  contrats  de  concession ••••••  lequel  present  arr^t,  est-il 

<^  dit,  servira  de  r^glement  pour.tous  les  habitants  de  ce 
**  gouvemement,  lequel  k  cet  effet  sera  lu,  publi6  oil  besoin 
^^  sera  aux  d6pens  des  seigneurs  qui  en  auront  besoin.'' 

Le  26  du  m6me  mois,  le  mfime  conseil,  sur  la  requ6te 
de  Jean  Lafond,  ^^  mattre  farinier  et  meunier  du  moulin  de 
Beauport,"  rend  un  autre  arr6t  qui  ordonne  k  tons  les  habi- 
tants de  oette  seignemie  ^^  de  porter  k  Pavenir  leurs  grains 
^^  au  moulin  de  la  ditte  seigneurie,  k  la  charge  par  le  dit 
*^  meunier  de  tenir  le  dit  moulin  en  bon  6tat,  de  faire  de 
<^  bcxme  farine  et  de  rendre  un  fidel  compte  ;  fait  deffenses  aux 
^^  dits  habitants  de  porter  leurs  grains  moudresid'autres  mou- 
<<  lins  k  peine  de  payer  les  droits  de  mouture  ordinaire  et 
"  de  dix  schelings  d'amende,  le  quel  pr6sent  arrfit  sera  lu 
^  et  publi6  aux  frais  et  d^pens  du  dit  meunier." 

Un  autre  anr6t  du  m6me  conseil  du  1 1  Mars  1761,  rendu 
8ur  la  requite  de  Charles  Couillard,  seigneur  de  Beaumont, 
ccHidamne  six  de  ses  censitaiies  ^^  k  payer  leurs  droits  de 
^^  mouture  qu'ils  doivent  depuis  la  publication  de  notre  ar- 
"  rfit  du  26  Novembre  dernier,  leur  faisons  deffenses  de 
^^  porter  leurs  grains  moudre  ailleurs,  qu'au  moulin  de  la 
^  dite  seigneurie,  k  peine  de  Pamende  encourue  par  notre 
^^  flfusdit  airdt,  leur  en  iaisant  gr&ce  pour  cette  fois  seule- 
<<  ment  attendu  la  mis^re  des  temps  ;  et  condamne  les  def- 
^^  fendeurs  aux  d6pens  liquid6s  k  dix  piastres,  frais  de  voy- 
«(  age  compris  et  ces  prgsentes  :  sauf  aux  dits  habitants  k 
^^  se  pourvoir  au  conseil  s'ils  ont  sujet  de  se  plaindre  centre 
^^  le  meunier  ou  contre  le  seigneur  pour  raison  du  dit  mou- 
^^  lin,  lequel  arr6t  sera  lu,  publi6  et  affich6  k  la  porte  de 
"  PEglise  paroissiale  de  Beaumont" 

193.  Ainsi,  dans  le  court  intervalle  qui  s'est  6coul6 
entre  la  capitulation  de  Montreal  jusqu'd  la  cession  du  Ca- 
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nada  a  TAnglelerre  par  Ic  lrait6  de  Paris  du  10  F6vrier  1763, 
il  ne  s'est  rien  passe  qui  pftt  le  moins  du  mondc  affecter  les 
rapports  reciproques  de  seigneurs  a  censitaires,  Icurs  droits 
et  obligations  respectife,  et  par  consequent  la  question  de  la 
quotite  des  cens  et  rentes. 

UActe  de  Quebec  (1774,  14  Geo.  3,  chap.,  83,  sect.  8.) 
ne  fait  que  confirmer  et  garantir,  d'un  c6te  Pexercice  de  ces 
droits,  et,  de  Pautre,  Paccomplissement  de  ces  obligations, 
lorsqu'apr^s  avoir  d6clar6  que  les  sujets  canadiens  de  Sa 
.  Majeste  "  pourront  tenir  leurs  proprietes  et  possessions,  et  en 
jouir,  ensemble  de  t<ms  les  usages  et  coutumes  qui  les  concer- 
nent^'*^  il  ajoute  :  "  que  dans  toutes  af&ires  en  litige,  qui 
"  conccmeront  leurs  proprietes  et  leurs  droits  de  citoyens, 
"  ils  auront  recours  aux  Ibis  du  Canada,  comme  les  maxi- 
**  mes  sur  lesquelles  elles  doivent  6trc  decidees,  et  que  tons 

"  proc5s  qui  seront  a  Pavenir  intent6s seront  jug6s 

"  eu  6gard  k  telles  proprietes  et  a  tels  droits,  en  cons6* 
"  quence  des  dites  loix  et  coutumes  du  Canada,  jusqu'4  ce 
**  qu'elles  soient  chang6es,  ou  alt6r6cs  parquelquesordon- 
**  nances  qui  seront  pass6es  k  Pavenir  "  par  le  gouvemeur 
et  le  conseil  legislatif  cre6  par  cet  acte  imperial. 

Ainsi,  les  relations  reciproques  des  seigneurs  et  des 
censitaires  restent  les  m6mes  qu'elles  etaient  aupaiavant. 
Elles  ne  sont  pas,  non  plus,  chang§es  par  Pacte  constitu- 
tionnel  de  1791,  qui  introduit  le  syst^me  de  gouvemement 
repr6sentatif  en  Canada. 

194.  II  serait  fastidieux  de  citer  documents  sur  docu- 
ments, d'accumuler  preuves  sur  preuves,  pour  constater 
que,  depuis  la  cession  du  pays,  le  taux  des  cens  et  rentes  a 
constamment  vari6  comme  il  Pavait  fait  avant  cette  6po- 
que,  et  que  dans  ces  variations,  plusieurs  seigneurs  se  sont 
distingu6s  par  leur  connaissance  des  r&glcs  de  la  progres- 
sion arithmfitique.  C'est  ce  fait  la  m^me  qui  a  6t6  la  pre- 
miere cause  des  plaintes  des  censitaires,  la  premiere  cause 
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de  Pagitaticm  antl-seigneuriale  qui  s^est  lenninee  par  la  loi 
abolitive  de  1864. 

Depuis  1763,  les  tribunaux  ont  eu  a  prononcer  sur  iin 
grand  nombre  de  contestations  entre  seigneurs  et  censitaires ; 
mais  ce  n'est  qu'a  partir  d'une  6poque  comparativement  re- 
cente  que  le  taux  des  cens  et  rentes  a  6te  mis  en  question  ; 
et  a  chaque  fois,  les  pretentions  des  censitaires  ont  6t§  en 
principe  repoussees  par  les  decisibns  des  cours  de  justice, 
soit  que  ces  prfitentions  eussent  pour  objet  de  faire  procla- 
mer  Pexistence  legale  d'un  taux  universel,  fixe  et  modique 
en  m6me  terns,  ou  simplcment  de  faire  d6clarer  entach6e 
de  nullite  la  convention  par  laquelle  un  censitaire  s'6tait 
soumis,  en  prenant  un  heritage  a  cens,  a  un  taux  plus  61ev6 
que  le  taux  ordinaire  ou  accovium6  de  la  seigneurie. 

195.  La  premiere  cause  dans  laquelle  je  trouve  que 
cctte  question  de  cens  et  rentes,  non  fixis  dans  un  bail  d 
cens,  a  fait  le  sujet  d'une  discussion  judiciaire,  est  celle  de 
Cuvillier,  demandeur,  Stanley  curateur  k  la  succession  de 
Richard  Hart,  d6fendeur,  et  Burton,  propri6taire  de  la  sei- 
gneurie de  DeL6iy,  opposant ;  jug6e  dans  la  cour  du  Banc 
du  Roi  du  district  de  Montreal,  le  19  Avril  1827. 

Le  seigneur  exposait,  dans  son  opposition  afin  de  con- 
server,  que  son  agent  avait  fait  a  Richard  Hart,  en  1814^  une 
concession  verbaie  de  deux  lots  de  terre  dans  sa  seigneurie, 
a  la  charge  de  payer  annuellement  les  cens  et  rentes  au  taux 
ordirmire  des  concessions  dans  la  dite  seigneurie,  c'est-a-dire 
12  sols  de  cens  pour  chacun  de  ces  lots,  et  une  rente  de  9 
sols  par  chaque  arpent  en  superficie,  formant  pour  les  deux 
lots  £2  5s  cours  actuel.  U  r^clamait  les  arr6rages  de  1815 
h  1824  inclusivement,  savoir  £38  6s. 

Dans  les  moyens  de  contestation,  Ic  demandeur  disait, 
entr'autres  choses,  '*  que  Popposant  n'avait  jamais  concede 
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les  lots  de  terre  au  tanx  ci-dessns  mentionn6  ;  qae  la  loi 
ne  lui  donnait  pas  le  droit  de  faire  one  telle  concession,  les 
Tedevances  dues  au  seigneur  en  pareil  cas  £tant  limit6es  k 
1  sol  de  cens,  et  1  sol  de  rente  pour  chaque  arpent  en  supei^ 
ficie,  et  un  chapon  ou  20  sols  pour  chaque  arpent  de  boat ; 
que  les  cens  et  rentes  demand6s  par  I'opposant  ^taient  con- 
traires  k  la  loi  et  devaient  6tre  r^duits  au  taux  qu'elle  per- 
mettait  d'exiger  ;  que  Popposant  ne  pouvait  pas  pr€tendie 
que  la  concession  en  question,  qu'il  admettait  lui-m6me 
avoir  6t6  faite  sans  aucun  contrat  sp§cial  entre  les  parties, 
lui  donnStt  le  droit  de  recevoir,  comme  6tant  le  taux  ordi- 
naire et  accoutum^  de  la  seigneurie,  la  somme  de  12  sols 
de  cens  et  9  sols  de  rente^  parce  qu'il  ne  pouvait  pas  exister, 
dans  la  dite  seigneurie,  aucun  taux  ordinaire  de  cens  et 
rentes,  plus  61ev6  que  celui  reconnu  par  la  loi,  et  qui  est 
1  sol  de  cens,  1  sol  de  rente,  et  un  chapon,  tel  que  ci-dessus 
§nonc6."  Le  demandeur  succomba  dans  sa  contestation.  (1) 

(1)  Le  r6sum6  que  je  yiens  de  donner,  est  extrait  des  notes  da  juge 
Beid^  qui  en  pronon9ant  le  jugement,  s'ezprima  ainsi :  {Traduction.) 

^*  La  question  est  de  savoir  si  Popposant  a  droit  de  ruftipteipr  sa 
reclamation  au  montant  des  cens  et  rentes  demanded. 

^  Les  concessions  de  seigneuries  par  la  Couronne  de  France  i  des 
individus  dans  cette  colonic,  furent  g^n^ralement  fidtes  gratuitement, 
et  fr^quemment  comme  recompense  de  serrices  rendus  par  des  offi^- 
ciers  de  m6rite  ;  et  bien  qu'une  saine  politique  demandHt  que  ces  con- 
cessions fussent  subordonn6es  au  grand  et  utile  objet  de  Tetablissement 
et  de  la  culture  de  la  colonic  par  le  mojen  de  sousH^oncessions  hiies 
aux  censitaires,  cependant  I'objet  imm6diat  de  la  concession  n'en  etait 
pas  moins  le  profit  du  concessionnaire  ou  seigneur,  qui,  selon  les  princi- 
pes  de  la  tenure  ffeodale,  deveiiait  le  yassal  de  la  couronne,  et  avait  la 
propriety  incontestable  de  la  terre  ainsi  k  lui  conc6d6e  ;  et  il  est  done 
raisonnable  de  pr^sumer  qu'il  s'efforcerait  d'en  user  et  d'en  disposer  de 
mani^re  i  en  retirer  leplus  de  profit  pour  Itdrmime  ;  et  quelque  soit 
retendue  avec  laquelle  il  piit,  par  sa  conduite  sous  ce  rapport,  enfrein"- 
dre  les  conditions  de  la  concession,  ou  contrarier  la  politique  ou  les 
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196.  Voici  une  esp&ce  tont-d-fait  particuli^re  rappor- 
tee  dans  le  3e  vol.  des  "  documents  seigneuriaux,"  p.  88 
a  91. 

Le  seigneur  d'Argenteuil,  Sir  John  Jonhson,  qui  avait 
acquis  cette  seigneurie  au  d6cr6t  en  Pannee  1807,  r^clamait 
du  nommfi  Hutchins  des  lods  et  ventes  sur  deux  lots  de 
terre  contenant  chacun  100  arpens  en  superficie.  (1) 

rues  de  la  courooaey  cependaut,  personne,  autre  que  la  couronne,  nV 
vait  le  droit  d^iDtervenir  on  de  reclamer.  Le  ceusitaire  n'^tait  pas 
partie  k  la  concession  de  la  terre  faite  au  seigneur  ;  et  il  n^ayait  pas 
acquis  i  cette  terre  un  droit  suffisant  pour  qu'il  piit  demander  justice 
contre  le  seigneur,  quant  aux  termes  de  la  sous-concession  qui  lui  6tait 
offerte,  ou  en  vertu  de  laquelle  il  poss6dait  d^ji,  C'est  ce  qui  fit 
sentir  la  n6cessit6  de  conf6rer  ce  droit  par  autorit^  legislative  ;  et 
pour  cette  fin  ,  les  divers  arrets  et  declarations  que  I'on  trouve 
enr^gistr^s  dans  les  archives  du  pajs  y  furent  promu1gu6s  par  le 
Roi  de  France,  et  sous  son  autorit6.  L'arr^t  du  6  Juillet  1711  parait 
^tre  la  principale  autorite  sur  laquelle  le  demandeur  se  fonde  pour 
combattre  la  pretention  de  Popposant  aux  cens  et  rentes  demand6s  ; 
mais  cet  arret,  ainsi  que  les  divers  autres  maintenant  existants,  con- 
cemant  la  concession  des  terres  en  Canada,  n'ont  point  de  disposition 
qui  puisse  s^appliquer  au  cas  de  la  presente  contestation.  Tons  ces 
arrets  j^semblent  etre  diriges  contre  la  vente  de  terres  par  le  seigneur, 
et  ordonner  qu'elies  soient  concedees  aux  censitaires  k  la  charge  d'une 
rente  annuelle  ;  de  fait  toute  la  teneur  et  Tobjet  de  tons  ces  arrets 
etaient  d'encourager  le  defrichement  des^  terres  et  retablissemcnt  de 
la  colonic,  ce  qui  pouvait  etre  le  mieux  efifectue  par  des  concessions  de 
ce  genre,  qui  etaient  censees  devoir  etre  faites  i  des  termes  moderes 
que  tout  homme  laborieux  pouvait  remplir ;  tandisque  la  vente  des 
terres  sur  de  vastes  etendnes  et  pour  de  grandes  sommes  d^argent,  et 
toutes  sortes  de  speculations  et  d'agiotage,  qui  ne  faisaient  qu'operer 
un  transport  de  ces  terres,  sans  avancer  reellement  leur  defrichement 
et  leur  culture,  sont  expresseroent  prohibees.    Mais  tandisque  le 

(1)  II  reclamait  aussi  de)  arrerages  de  cens  et  rentes  ;  ce  dont  le 
rapport  de  la  demande  ne  fait  pas  mention.  J'ai  verifie  le  fait  par 
Texamen  du  dossier. 

29 
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Dans  868  defenses,  HatchiiiB  disait  que  par  acte  de 
vente  du  3  D6cembre  1796,  (Lukin  et  Delisle,  notaiies), 
M.  Patrick  Murray,  alors  seigneur  d'Argenteuil,  avait  c6d6 
ces  deux  lots  de  terre  ^  Jedediah  Lane,  renon^ant  en  m6me 
tems  k  "  tons  les  droits  et  pretentions  qu'il  pourrait  avoir 
^^  dans  aucune  mutation  on  amende  pour  ali^naticm,  de  la 
^^  description  des  lods  et  ventes,  retrait  ou  autrement,  et 
^'  aussi  le  droit  commun6ment  appel6  le  droit  de  banality, 
^^  et  en  g6n6ral  tous  ses  autres  droits  et  pretentions  comme 
^^  seigneur  sur  son  terr^-tenant,  excepU  laredevancedane  le 

principe  de  coDc6der  les  terres  k  la  cbarge  d'une  redeTance  annuelle 
est  ainsi  maintenu,  nous  ne  trouvons  ni  arr^t  ni  loi,  4  pr6seiit  exia- 
tant  dans  le  pajs,  qui  ^tablisse  ce  fue  le  taux  de  ces  rederances  de- 
vrait  6tre  •  Feut-^tre  n'^tait-il  pas  Ii6ce88aire  qu'aucun  taox,  du 
moins  aucun  d'une  nature  permanente,  f(it  ainsi  6tabliy  parcequ'en  de- 
fendant au  seigneur  de  vendre  ses  terres,  ainsique  dit  plus  bant,  il 
devint  necessairement  de  son  int^r^t  d'en  disposer  de  la  mani^re  in- 
diqu6e  par  les  susdits  arrets,  c-4-d.  par  concession,  i  redeyance  an- 
nuelle, i  telles  personnes  qui  youdraient  les  prendre  ;  et  si  nous  pou- 
vions  former  une  opinion  de  I'^tat  du  pajs  il  7  a  un  sci^cle,  nous 
serions  facilement  port6s  &  croire  que  le  mdme  motif,  ou  le  mtoe 
6gard  pour  ses  int6rets,  derait  induire  le  seigneur  i  conc^der  ses 
terres  k  un  taux  modique,  vii'que  I'^tat  de  la  population,  k  cette  ^poque, 
demandait  que  le  seigneur  offiit  p1ut6t  des  encouragements,  que  d'exi- 
ger  des  droits  inaccoutum^s,  dans  la  concession  des  terres,  puisqu'il 
7  avait  alors  plus  de  terres  k  conc^der  qu'il  n'7  avait  d'habitants 
demandant  des  concessions.  D'apr^s  cette  circiinstance,  Ton  peut 
se  rendre  compte  du  fait  que  I'on  ne  trouve,  dans  les  tribunaux  an- 
terieurs  k  la  conqu^te,  ni  poursuite,  ni  jugement,  k  I'efiet  d'obliger  ua 
seigneur  de  faire  une  concession  k  un  cenaitaire,  sous  la  penality  de 
I'arret  de  1711,  c-4-d.  dans  le  cas  d'un  taux  exborbitant  de  concessioil. 
n  semblerait  done  qu'il  ne  pouvait  r6salter  que  bien  pea  de  danger, 
ou  de  prejudice,  pour  les  droits  des  particulieci|  de  laisser  fiure  les  con- 
cessions, selon  le  langage  du  tems,  aux  cens  et  rentes  et  redevances 
accautunUs,  suivant  la  convention  des  parties.  D'un  c6te,  c'etait,* 
sans  aucun  doute,  I'interet   du  seigneur,   lorsqu'il  ne   ponvait    pas 
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^  dU  aete  rS^ervte^  ^  savour  nne  redevance  aimuelle  d'un 
sol  par  chaque  40  arpents  de  tene,  payable  chaqne  ann6e, 
au  11  Novembie,  aa  manoirdu  seigneur.  Prix  de  vente 
^^  1500  piastres  d'aigent  d'Espagne.  "  En  cons^qnence  de 
cette  renonciation,  le  d^fendenr  qui  avait  acquis  les  deux 
lots  de  tenre  par  acte  du  S  Juin  1813,  (Lukin  et  Desautels, 
notaires),  pr6tendait  que  oes  immeubles  "  n'6taient  pas 
^^  sujets  au  paiement  d'aucuns  lods  et  ventes,  ou  cens  et 
^^  rentes,  ou  d'aucune  rente  quelconque,  d  Pexception  de  la 
^^  dite  redevance  (Tim  adpour  chaque  40  arpenis  de  terre. 

vendre  ses  terres  de  les  conc6der  k  la  charge  d'une  redeyance  annuelle, 
de  mani^re  k  augmeater  la  Taltur  de  sa  propri6t6  par  P^tablisse- 
meot  r6el  de  ses  terres ;  d'un  autre  cdt6|  autsi,  c'6tait  Plot^ret  da 
censitaire  d'obtemr  cea  coneeadoiis  k  des  termes  aossis  faciles  que  pos- 
sible. 

'<  Dans  le  litre  de  coacession,  donai  par  le  Roi  de  France,  le  6 
Ayril  17d3|  de  la  seigneorie  de  DeL^rj,  nous  trouvons,  au  norobre 
des  conditions  de  cette  concession,  les  suirantes :  ^  d'j  tenir  feu  et 
<<  lien  et  le  faire  tenir  par  ses  tenanciers  d  fa/uie  dt  quoi  elle  sera 
^  rhsnie  au  domaine  de  Sa  Mc^esU  ;  de  deserter  et  faire  deserter 
^  incessamment  la  dite  terre  ;  laisser  les  chemins  du  Roi  et  autres, 
^  jug68  n6cessaires  pour  ratilit6  publique,  sur  la  dite  concession,  et 
<<  de  faire  insurer  pareilles  conditions  dans  les  concessions  qu'il  fera  k 
<<  ses  tenanciers  aux  cens  et  rentes  et  redevances  cuxoutunUs  par 
«  curpent  de  terre  de  front  sur  4iOdeprofondeur  i^!^ 

Ici  nous  Toyons  P6tablis8ement  et  le  d^frichement  des  terres,  requis 
sous  une  p6nalit6,  conime^tant  le  principal  objet  de  cette  concession  et  de 
chaque  autre  concession  de  ce  terns  \k  ;  tandisque  la  mention  du  taux  de 
concession  semble  j  ^tre  faite  en  mots  qui  sont  plut6t  de  forme  que 
de  commandement  partioulier  ;  il  n'est,  non  plus,  attach6  aucune  p6- 
nalit^  k  la  contrarentioa  de  cette  partie  de  la  concession ;  ce  qui 
6tait  ordinairement  le  cas  lorsqu'il  existait  quelque  loi  ajant  trait  au 
sujet.  Nous  sonmies  done  appel6s  k  dire  ce  que  signifient  ces  mots : 
«  cens  et  rentes  accoitum6s«'' 

a  c^  mots  sans  wA  doute  sont  de  Batore  4  produire  Pimpression 
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Le  nouveau  seigneur,  qui  entendait  VAs  bien  lea  dispo- 
sitions des  arrets  des  6  Juillet  1711  et  15  Mars  1732,  r6pli- 
quait  "  que  I'acte  ^du  S  D6eembre  1796  6tait  nul ;  que 
"  M.  Murray,  en  sa  qualit6  de  seigneur,  ne  pouvait  dispo- 
"  ser,  ni  se  d6poss6der  d'aucune  partie  de  la  seigneurie 
"  d^Argenteuil  qui  fid  en  bats  debautj  pour  aucune  sammey 
"  6tant  Migi  par  les  lois  du  pays  d'octroyer  et  eonc^dei 
"  les  dites  tenes  pour  une  rente  fonci^re  annuelle  a  titre 
^^  de  cens  et  rentes  seigneuriales,  et  pour  les  droits  et  pro- 
"  fits  seignenriaux  ordinaires  et  accoutum6s  ;  qu'il  ne  pou- 

qu'il  existait  alors  quelque  principe  g6a6ral;  soit  consacr6  par  la  loi,  ou 
g^n^ralement  suivi  dans  la  colonie ,  d^apr^  lequel  les  concessions 
aux  censitaires  ^caient  r6g]6es  ;  et  partant,,  comme  cODs6quence  n6- 
cessaire^  nous  devions  nous  attendre  k  trouver  toutes  les  concessions 
de  ce  genre,  du  moins  celles  ant^rieures  k  ce  titre  de  concession  par 
le  Roi  de  France,  faites  sujettes  k  ces  m^mes  cenSy  rentes  et  rede- 
vances  ;  car  s'il  y  avait  une  loi  k  cat  effet,  cette  loi  devait  ^tre  g6- 
n^rale  dans  son  op6ration,  et  s^appliquer  k  toutes  les  propri6t6s  dans 
le  pays  6galement,  mais  nous  vojons,  tant  par  les  jugements  de  ce 
terns  \k  et  ceux  rendus  depuis,  que  par  le  fait  lui-mdme  g6n6ra]ement 
bien  connu,  que  les  cens,  rentes  et  redevances  de  divers  sieigneurs, 
^taient  trds  fr^quemment  diffisrents,  variant  selon  les  circonstances 
et  les  lieux,  et  k  Thenre  qu^il  est,  nous  pouvons  presque  dire 
qu^il  est  k  peine  deux  seigneuries  od  les  choses  soient  semblables 
sous  ce  rapport.  Ce  fait,  comme  usage  g^n^ral  dans  le  pays,  milite 
fortement  contre  I'existence  *  d'aucune  r^gle  legale  en  cette  matidre, 
ou  bien  s'il  ea  a  jamais  exist6  une,  ce  fait  d6montre  qu'elle  n'a  pas 
pu  6tre  d'une  nature  permanente,  ou  d'une  application  g6n6rale  . 
Dans  Fabsence,  done,  d'aucun  r^glement  positif,  nous  sommes  laiss6s 
k  former  Popinion  qui  nous  parattra  la  plus  conforme  k  la  raison  et  k 
la  justice  selon  les  circonstances.  Comme  rdgle  de  droit,  par  conse- 
quent, on  ne  peut  pas  pr^sumer  que  ce  qui  aurait  6t6  un  taux  raison- 
nable  d'une  concession  faite  en  Fannie  1733,  par  un  seigneur  k  son 
censitaire,  pCit  6tre  consid6r6  comme  I'^tant  ^galement  presqu'nn 
si^cle  plus  tard,  k  moins  qu'on  ne  puisse  pr^sumer  que  tous  les  rap- 
ports de  la  vie  d'homme  k  bomme,  aient  continu6  d'etre  les  m^met 
et  que  les  progrds  tant  dans  It  monde  moral  que  dans  le  monde  pbjr- 
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^^  vait  par  aucua  acte  -  chapger  la  tenure  de  la  dite 
(^  seigneune  ou  d'aucuae  paitie  d'iceUe,  ou  abandonner  et 
^^  r^signer  ses  pretentions,  comme  seigneur  de  la  dite  sei- 
^^  gneurie  d'Argenteuil,  a  aucune  mutation  ou  amende  pour 
^'  alienation  de  la  description  de  lods  et  ventes,  retrait,  ou 
^'  autrement,  ou  au  droit  commun6ment  appel6  droit  de 
^^  banalit6f  oa  a  aucun  autre  droit  ou  pr6tention  oomme  sus- 
"  dit,  c<»ilre  les  lois  expresses,  du  pays.  ''  Et,  comme 
moyen  subsidiaire,  le  demandeur  disait  qu'en  supposant 
que  Facte  du  3  Deeembre  1796  eAt  6t6  valable,  le  d§crfet 

sique  n'aient  apport6  aucun  chaD^ement  diins  nos  habitudes  de  vivre 
ou  dans  les  transactions  qui  se  r^glent  ou  s^appr^cient  par  le  mojen 
de  la  valeur  de  Pai^nt*  Si  le  revetiu  qu'un  seigneur  retirait  des  con- 
cessions faites  par  lui  il  j  a  un  sidcle,  ne  pent  pas  lui  procurer  i 
present  les  m^mes  moyens  et  les  monies  facilit6s  de  vivre  qu'il  avait 
alors,  tandisque  les  mojens  et  les  ressources  du  censitaire,  provenant 
de  la  terre  m^ine  qui  lui  a  ^t6  ainsi  conc6d6e^  sont  d6cupl6sj  il  ne  pent  7 
avoir  en  pareil  cas  ni  raison  ni  justice,  i  contraindre  un  seigneur  de 
conc6der  ses  terres  aujourd'hui  au  m^roe  taux  qu^l  7  a  un  si^clei 
lorsque  nous  n^Tona  attcune  r^gle  dc  dboit  obligatokre  k  cat  6gard« 
Nous  atons  B^aamoias  une  T^le  apfrficable  k  la  pr^sente  espdce,  r6- 
svltaat  des  faits  conitat6s  par  la  prenre.  II  piirnt  que  le  tanz  g^- 
n6ral  de  concession  des  terres  dans  la  seigiieufie  de  DeL6r79  dorant 
les  demi^res  yingt  ann^es,  a  6t6  de  12  sols  de  cens,  et  9  sols  par 
chaque  arpent  en  superficie  de  toute  terre  ainsi  conc6d6e  ;  le  dit  feu 
Richard  Hart  connaissait  Pexistence  de  ce  taux  ;  il  doit  6tre  par 
consequent  cense  s^  ^tre  soumis,  en  prenant  possession  des  deux 
terres  dont  il  s^agit.  Ceci  Pobligeait,  meme  sans  titre  de  concession , 
i  paj^r  le  taux  ordinaire  et  acooutuin6  que  pajaient  les  tenanciers  de 
la  seignenrie,  dans  des  situations  semblables  ;  rien  de  plus  n'est  de- 
mand6. 

Herv6, 1. 1,  p.  415 :  «  L'usagc  g6n6ral  d\me  seigneurie,  appel6 
<<  usance  ou  usement  de  fief,  pent  quelquefois  8upp]6er  k  la  coutume 
<<  et  aux  titres  partiouliers,  et  suffire  pour  soumettre  k  un  droit  ou  i 
^<  une  prestatioQ  qui  s'exerce  g^n^ralement  dans  I'^tendue  du  fief^ 
'^  quelques  ?assaux  qu  cepsitaires.  qui  pr6tendr.oient  se  soustraire  i  ce 
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forc6,  en^Teita  dnqael  il  avait  &it  IH^equisition  de  la 
seignenrie  avec  U  droit  de  een»  et  rentes^  lods  d  ventesj 
retrait  elc.  eto.,  avait  en  Peffet  de  ptuger  et  iaire  disparaitie 
les  remises  ou  exempticAs  de  ces  droits  sor  les  tenes  dont 
il  s'agit,  port6es  au  dit  acte  de  1T96. 

La  coar  da  banc  da  Roi  de  Monlrial,  par  son  jogement 
daSO  Aviil  1818,  oidoime  an  d6leadenr  de  payer  an  seigneor 
Us  ceiM  A renU$  d raimm  d$  3  mitiaU dsbU  et  SckdiM  en 
argent  pour  ckaque  90  arperUe  en  euperfieUj  et  oe  depois  la 
vente  par  d6cr^t  de  la  seignearie  d'AigenteaiL  (1) 

Mais  oe  jogement  est  infirm6  par  la  ooor  d'Appel,  le 
20  Janvier  1821,  ^^  en  antant  qu'il  a  nq;>port  k  la  rente  y 

<<  droit  ou  k  cette  prestation.  Car,  lorsqu^im  droit  quelconque  est 
*^  ^Donc6  daas  presque  tous  les  titres  da  fief,  et  s'exerce  sur  presque 
^  tous  les  sujets  de  ce  fief,  il  doit  Atre  regard^  comme  un  droit  naturel 
^  de  la  terre,  dont  persoime  n'est  exempt|  i  moios  qu'il  n'ait  uu  titre 
w  pr6cis  d'exemption.'^ 

Ce  principe  est  applicable  a«  eas  oik  il  bV  a  pas  de  titre  de  conees- 
eessioa,  eouune  dana  le  caa  present ;  ear  sKl  j  aviik  aa  u  titra  de 
coBcessioDy  il  &rait  la  loi  des  parties,  et  k  rdgk  de  di6eisiQB  de  la 
question  qui  nous  est  soumise* 

^  La  Cour  est  done  d'opinion  que  dans  le  jugement  de  distribution 
qui  derra  6tre  rendue  en  cette  cause,  Popposant  soit  coIIoqu6,]  suiyant 
son  prifildge,  pour  le  montant  de  sa  riclamatioa  telle  qu'6nonc6e  dans 
son  opposition,  avec  d6pens. 

Note. — Je  dois  i  PioUigeaice  de  M*  l*avocat  Taylor,  nereu  de  M. 
le  juge  en  chef  Reid,  et  d^positaire  de  ses  manuscrits,  Pavantage 
d^avoir  eu  communication  des  notib  de  ce  jugement,  ainsiqae  de 
quelques  autres  que  j'ai  peca«<m  i$  eiter  dana  le  cours  de  nes  obser- 
vations* 

Puisse  la  collection  de  decisions,  que  Pon  sait  avoir  M  receuillies 
avec  soin  par  ce  savant  ji^,  Atre  bient6t  livr6e  i  la  publicit6. 
(1)  Prtsents  M.  le  juge  en  cbef  Monk,  etJM.  le  juge  Eeid, 
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^<  meiilioim6e,  aiix  ta«x  de  8  minots  <te  bK,  «t  6  chelins  en 
^  momude  poor  ehaqne  90  aipents  en  flapra^ie  ; "  et  la 
com  d'Appel,  adjngeant  qne  la  ledevaaoe  annoelle  d'un  sol 
potur  chaque  40  aipents  de  tene^  stqmUe  dans  Pacte  du  3 
D6cembie  1796,  ^<  6tait  et  est  cens  par  la  loi,  et,  comme 
<<  tel,  nne  leconnaissance  qne  la  dhe  teire  6tait  et  est 
^^  tenne  en  lotnre  dn  seignenr  de  la  dite  seigneorie 
^^  d'Aigentenil,  selon  la  loi/'  condamne  Pappelant  Hut- 
chins  k  payer  &  Pintim6  nn  chelin  potur  air^rages  dn  cens 
depnis  le  21  Novembie  1807  et  le  16  Janvier  1813,  avec 
nne  autre  somme  de  ^4.  $b.  6d.  cours  actuel  pour  lods  et 
ventes  snr  son  acquisition. 

Le  jugement  de  la  cour  d'Appel  est  exact,  en  ce  qu'il 
maintient  la  redevance  fix6e  par  la  convention  des  parties  ; 
mais  le  jugement  de  Montreal  n'en  d6mootie  pas  moins 
qu'4  cette  6poque,  on  ne  regaidait  pas  conune  lill6gale  une 
redevance  6quivalente  an  moins  k  4  sols  par  aipent  en  su- 
perficie,  (ie  bl6  estim6  seulement  k  4  francs  le  minot.) 

197.  Unjugementde  fat  coordu  Banc  dnRoidn  District  de 
Quebec,  en  date  du  10  F6vrier  1827,  (1)  condamne  William ' 
Hamilton  k  payer  au  seigneur  de  Foesiunbault  et  Gaudar- 
ville,  M.  Duchesnay,  les  cens  et  rentes  d'une  terre  de  3  h 
34  aipents  qu'il  poss6dait  dans  la  seigneurie  de  Fossam- 
bault,  continuation  de  celle  de  Graudarville,  d  raiaon  de  ku4t 
sous  par  an  pour  chaque  arpent  en  superficies 

Le  d^fendeur,  dans  son  exeeption  pireaqptoire,  pr6ten<* 
dait  que  le  seigBeior  ne  poavait  pas  obtenir  les  conclusions 
de  sa  demande,  lo.  ^  paice  que,  lorsqu^il  avait  acquis  la 
^^  dite  terre  d«  mmoDk  John  Walsh,  par  acta  sous  seing 
^^  priv6  en  date  du  8  F^.  1825,  lequel  acte  sous  seing  pri** 
^^  v6  avoit  6t6  ensuite  ratifi6  et  confirm^  par  le  dit  deman- 
^^  deur,  aussi  par  acte  sous  seing  piiv6,  ea  date  du  12  F6v^ 

(1) 3e  Vol. det M doc. Mif. p.  8« i87.  " 
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^^  de  la  ditie  aim^,  la  quptit^  du  ceo&  que  le  dii  defendaur 
*^  devait  payer  au  seigneur  ea;la  censivo  duqnel  la  dile 
^^  terre  6tait  situee^  n'avait  pas  ete  atipuUe^  ni  menHofm^e, 
^^  ni  par  le  demandetur,  ni  par  le  dit  John  Walsh  an  dit  d^ 
'*  fendeur; 

2o.  "  Parce  que  le  dit  William  Hamilton  n'a\^t  jamais 
"  refuse  de  passer  titre,  declaration  et  reconnaissance  de 
"  cens  et  rentes  et  antres  droits  seignenrianx  envers  le  sei- 
"  gneur  du  lieu  oh  la  dite  terre  fetait  situ6e,  au  taux  de  1 
**  sol  toumois  par  chaque  arpent  en  superficies  qui  ^tatt  le 
**  taux  auquel  grand  nombre  de  terres  situ^es  dans  la  mime 
"  seigneurie  que  celle  ou  etait  situ6e  la  dite  terre,  avaienl 
"  6te  conc6d6es,  lesquels  titre  et  declaration  le  dit  d§fen- 
"  deur  avait  souvent  offert  au  seigneur  de  la  dite  terre,  aux 
"  conditions  ci-dessus  mentionn6es,  dfes  avant  Pintroduction 
"  de  Paction." 

3o.  "  Parce  que,  par  la  loi  maintenant  en  force  en  cette 
"  province,  un  seigneur  devait  conc6der  ses  terres  au  taux 
^^  ordinaire  auquel  lea  terres  ont  4t6  concidies  dans  sa  sei- 
**  gneurie,^^ 

Cette  demi^re  proposition  etant  incontestable,  fondee 
sur  la  rfegle  du  droit  commun  qui  domine  en  pareil  cas,  il 
est  Evident  qu'elle  a  servi  de  b&se  au  jugement  de  la  cour  de 
Qufebec,  eu  6gard  a  la  preuve  qui  avait  6t6  faite  du  taux 
alors  existant  dans  la  seigneurie  de  Fossambault,  continua- 
tion de  celle  de  Gaudarville  dont  le  nom  est  devenu  si  c61fe- 
bre  dans  Pagitation  anti-seignetnriale,  grSLce  k  la  phiaseolo- 
gie  de  Pordonnanoe  de  M .  Pintendant  Hocquart  du  2S  Jan- 
vier 1738.  Du  chiJOie  de  1  sol  8  deniers  par  arpent  en  su- 
perficie,  mentionn6  dans  cette  <xdoimance,  k  celui  de  8  sous, 
adjugg  par  la  cour  de  Quebec,  la  diflSrence  est  biengrande. 
Cependant  la  redevance  seigneuriale,  k  ce  dernier  taux, 
n'en  fut  pas  moins  consideree  comme  6tant  parfaitement 
legale. 
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198.  Dans  xm  jagement  de  la  cour  da  Banc  du  Roi  de 
Montreal,  da  18  Avxil  1828,  (1)  nous  lisons  que  le  nomm6 
William  Grey  ayait  de  boime  fdl  pris  possession  en  1819, 
de  lots  de  texre  dans  la  seigneuiie  de  St.  Jacques,  sous  la 
garantie  d'une  piomesee  du  seigneur,  M.  James  McCallum, 
qu'il  lui  en  donnerait  un  titie  en  bcmne  fonne,  mais  sans 
aucune  mention  des  conditions  auxquelles  cette  concession 
devait  6tre  faite.  La  cour,  ^^  consid^rant  que,  par  les  laiSj 
^^  usages  et  coutumes  de  cette  province,  et  afin  de  facUiter 
^^  et  encourager  V^tablissement  et  le  d^frichemerU  des  terres 
^^  incuUes  tenues  en  fief  et  seigneurie  dans  la  dite  province, 
^^  tout aujet de  8a  Majest6a  droit  de  demander  et  obtenir  de 
*^  tout  seigneur  poss^dant  des  terres  incultes  et  non-conc^d^es 
^  dans  la  seigneurie,  unMou  concession  d^une  portion  des 
^^  dites  terres  incuttes  et  non-concid4es^  pour  6tre  par  tout  tel 
"  sujet,  ses  hoirs  et  ayants-cause,  tenu  et  poss6d6  comme 
^^  leur  propre  bien-fonds,  pour  toujours,  k  la  condition 
^^  de  cultiver  et  am§liorer  les  dites  terres  incultes,  et  de 
^^  payer  k  chaque  seigneur  les  rentes,  droits  et  reconnais- 
^^  sances  raisomuMes^  accoutumis  et  ordinairesy  qui,  par  Isr 
^^  tenure  fS§odale  en  force  en  cette  province,  doivent  6tre 
^^  pay6s  fedts  et  accord6s  k  tels  seigneurs  parleurs  locataires 
^^  (tenanciers)  ou  censitaires,  pour  tous  tels  ou  semblables 
**  lots  de  terre,"  maintient  le  dit  Willicun  Grey  dans  la  pro- 
pri6t6  et  jouissance  des  lots  de  terre  en  qtlestion,  en  par  lui 
payant  au  seigneur  ^^  les  rentes,  redevances^  profits  et  recon- 
naissances raisonnableSy  accoutumis  et  ordinavres.  •  •  • '' 

199.  Henriette  Guichaud  et  al.,  contre  John  Jones,  ju- 
g^  dans  la  cour  du  banc  du  Roi  de  Montreal,  le  18  F6- 
vrier  188L  (2) 

(1)  3e  vol.  des  «  doc.  seig."  5  p.  92t  "       ' 
Fr^sents : — M.  le  jugc  en  chef  Reid,  M.  le  juge  Foucher,  M,  le 

juge  Uniacke. 

(2)  3e  vol.  des  «  doc.  seig.'*  p.  93  k  101. 

Prints :— M.  le  juge  en  chef  Reid,  M.  le  juge  Pyke  et  M.  le  jugc 
EoUaDd. 

30 
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Le  30  AoAt  1796,  (Chaboiltez,  notahe,)  fen  Thomas 
Drum,  seigneur  de  St.  Annand,  fait  k  Brewer  Dodge,  vente 
et  concession  d'une  terre  en  bois  de  boiU  :  prix  de  vente, 
£20  courant  payable  le  ler  Mai  1804,  avec  int6rit ;  rede- 
vance  annnelle,  on  chelin,  c'est-^-dire  24  sols.  L'acte  por^ 
te  une  renonciation  de  la  part  du  seigneur  k  tons  droits  sei- 
gneuriaux,  semblable  k  celle  du  seigneur  d'Argenteuil,  (ci- 
dessus,  no.  196.) 

Jones,  devenu  propri§taire  de  la  terre  de  Dodge,  est 
poursuivi hypoth6cairement  en  1828 paries  reprfesentants de 
M.  Dunn,  pour  le  paiement  de  la  dite  somme  de  £20,  avec 
int6r6t,  k  compter  du  ler  Mai  1799,  et  des  arrfirages  de  la 
redevance  d'un  chelin,  6chu3  depuis  la  m6me  date.  II  op- 
pose k  la  demande  une  exception  p6remptoire  par  laquelle 
il  pretend  que  selon  les  lois  du  Bas-Canada,  M.  Dunn, 
6tait,  comme  tous  les  autres  seigneurs,  oblig6  de  conceder 
les  terres  en  boia  de  bout  de  sa  seigneurie  a  raison  dhme 
rente  annuelle  a  titre  de  redevance,  sans  exiger  ou  recevoir 
aucune  somme  de  deniers ;  que  la  vente  de  ces  tenes  leur 
6tait  express6ment  interdite,  sous  peine  de  nullit6  absolue 
du  contrat,  de  restitution  du  prix  et  de  reunion  au  domaine 
de  la  couronne,  etc.,  etc.  Puis  il  conchit  k  la  declaration 
de  nullit6  de  Pacte  du  31  Aout  1796,  "  en  autant  que  le  dit 
acta  comprend  une  vente."  A  Penqufete,  les  demandeurs 
et  le  d^fendeur  admettent  que  la  terre  dontil  s'agit  6taitune 
terre  en  bois  debout  lors  de  la  passation  de  cet  acte. 

Le  jugement,  qui  n'est  point  motwi<f  accorde  purement 
et  simplement  les  condusions  de  la  demande  des  seigneurs. 

(1) 

(1)  Les  notes  suiyantes  de  M.  le  juge  en  chef  Reid  font  eonnaitre 
les  motifs  du  jugement. 

TradwMan : 
<<  Danti  cette  cause,  I'on  a  pr6tenda    de  la  part  du  d^fendeur  que 
<<  Facte  de  vente  de  feu  M.  Dunn  i  Brewer  Dodge,  du  31  AoAt 
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800.  RoUand  ccmtie  MoUetur:  cause  jtig^  dans  lacocur 
du  Banc  da  Roi  de  Montreal,  le  15  Juin  1840.  (1) 

Par  acte  dn  SI  d^cembve  ISSS  (Bondiean,  notaire),  M. 
le  juge  Rollaad,  seigneur  de  Monnoir,  vend  et  concide  d,  J. 
B.  MoUeur  deux  terres  dans  sa  seigneurie ;  Ihine  de  6  h  30 
arpents  6tant  les  nos.  131  et  132  dans  la  3e  concession; 
Pautre  6galement  de  5  h  30  6tant  les  nos.  146  et  147  dans 
la  4e  concession  de  la  seigneurie.  Prix  de  la  vente,  2,500 
livres  ancien  cours  pay§  comptant ;  redevance  seignenriale, 
2  sols  de  cens,  18  livres  en  argent  et  3  minots  de  bl6  pour 

*^  1796,  6tait  frapp6  de  nuliit6  16gale,  ea  autant  que  c'6tait  lue 
^  Tente  de  terre  en  bou  debaut,  Tente  qui  ^tait  prohib6e  par  les 
"  arrets  des  6  Juillet  1711  et  15  Mars  1732  ;  que  M.  Dunn  avait 
<<  en  outre  chang6  la  nature  de  la  tenure  du  dit  lot  de  terre,  en  re- 
<^  non^ant  au  profit  du  [tenancier,  aux  droits  de  lods  et  rentes  et 
^  de  banalit6,  ce  qu'il  ne  pouvait  pas  faire,  tH  que  ces  droits  ^taient 
<<  inh6rents  k  la  seigneurie  et  ne  pouvaient  pas  en  6tre  d6tach6s  ; 
<<  que  le  d^fendeur  6tait  par  consequent  expos6  k  voir  la  demande 
*'  de  ces  droits  form6e,  contre  lui  plus  tard,  puisqu'un  autre  seigneur 
M  ne  pouvait  pas  ^tre  li6  par  rali6nation  que  M.  Dunn  avait  faite  de 
"  ces  droits. 

^  De  la  part  det  demandenrs,  Ton  a  soutenn  que  les  deux  arrets 
^  cit68  ne  pooraient  pas  ^tre  eonsid^r^s  comme  ajant  force  de  loi, 
^  ajaut  6t6  rendus  uniquement  pour  nn  objet  momentan^,  et  n'6tant 
^  pas  applicables  i  T^tat  acluel  du  pajs  ;  mais  que  m^me  en  les  sup- 
^  posant  encore  en  vigueur,  Tesp^ce  ne  pr^sentait  aucun  fait  auquel 
^  ils  pussent  s'appliquer  ;  que  le  bail  i  cens,  comme  tons  les  autres 
*^  contrats,  6t^t  susceptible  de  bien  des  modifications.  Le  seigneur 
<'  a  le  pouToir  de  r^gler  la  quotit6  du  cens  ;  il  peut  aussi  transferer 
^  tons  ses  int^r^ts  personnels  au  tenancier,  et  il  peut  de  la  m6me 
<<  manidre  renoncer  i  son  droit  de  lods  et  ventes  et  au  droit  de  b»ia- 
^  lit6,  quoiqu'il  ne  puisse  pas  les  c6der  i  nn  autre  ;  que  le  d6fendeur 
^  n'a  aucun  droit  de  se  plaindre,  jusqu'i  ce  qu^il  soit  tronbl6 ;  et  il 
«  est  suffisamment  garanti,  puisqoe  les  demandeurs  seraieot  oUig^s  de 
•  (1)  3e  vol.  des*«  doc.  seig.'*  p.    101  k  118. 

Br^sents ;— -M.  le  joge  Fyke;  M.  le  jage  Gale. 


236  b 

chaqae  90  aipents,  et  aiiiBi  en  prc^xirtioii.  Le  seigneur 
r6clame,  par  son  actkn,  des  arrferages  de  oens  et  rentes  au 
montant  de  £S4  0  0  conrant  ^^  la  dite  rente  de  bl6  j  €tant 
inclose,  et  6valu6e  k  la  yalenr  da  bI6  anx  temps  etlienx  oik 
tel  bl6  est  devenn  dA." 

Molleur  oppose  k  cette  action  les  m^mes  moyens  que  Jones 
avait  fait  valoircontre  les  hferitiers  Dunn  dans  la  cause  rap- 
port6e  au  no.  pr6c6dent ;  all6guant  que  ces  deux  terres  fetant 
des  terres  en  bois  debouty  il  dit,  dans  une  exception  p6remp- 

^  rindemDiser,  s^il  6tait  trouble.  Mais  cette  question  n'est  pas  sou- 
^  lev^e  par  la  d6feD8ey  et  la  coor  ne  peut  pas  en  preadre  conaais- 
^  sance. 

<<  La  cour  a  dit  que  la  discussioii  s'^tait  ^tendue  k  des  points  qui 
^  n^6taient  pas  souler^s  devant  elle  ;  que  la  seule  question  que  les 
^  juges  avaient  i  examiner^  6tait  telle  de  savoir  si  le  contrat  du 
<^  31  Aout  1796  6tait  l^gal  ou  non.  H  6tait  appel6  acte  de  Teute 
*^  et  concession,  quoique  strictement  parlant,  il  diit  ^tre  regard6 
'<  comme  contrat  de  concession  seulement,  yH  qu'il  transmettait  au 
<<  censitaire  tous  les  droits  que  le  seigneur  ayait  sur  le  terrain  dont  il 
*^  s'agit  aussi  compl6tement  que  pourait  le  faire  un  acte  de  rente. 
<<  Mais  c'est  par  les  termes  et  les  conditions  de  I'acte  qu'on  doit  juger 
<<  de  sa  nature  et  de  sa  Talidit6.  H  est  Trai  que  cet  acte  Kmite  les 
M  droits  du  seigneur  i  une  somme  minime  pour  le  oens,  avec  une 
«  somme  de  ringt  louis  portant  int6rdt,  et  contient  Pabandon  du  droit 
^  de  lods  et  rentes  et  de  banality  en  finreur  du  censitaire  ;  cependant 
^  csci  n'a  pas  Te&t  de  changer  la  nature  de  la  tenure,  ai  d'alitoer 
**  ces  droits  seigneuriaux.  La  aeule  question  qui  se  pr^ente  roule 
<•  sur  Finterpr^tation  qui  doit  ^tre  donii6e  i  Pacte  en  question. 
<<  S'il  doit  ^tre  regard^  comme  6tant  une  rente  de  terre  en  bois 
**  debout,  il  est  illegal  et  nul  suirant  les  lois  da  pajs ;  mais  si , 
^  au  contraire,  cetta  somme  de  ringt  louis  stipul6e  pajaUe  par  le 
•^  oensitairey  a  6t6  la  cause  ou  le  prix  pour  iequd  M.  Dunn  a 
^  coiseati  dHkbandonner  son  droit  anx  lods  et  rentes  et  i  la  bana- 
^  ]Mf  il  sera  l^gal  et  ralidci  it  que  M.  Dunn  pourait  s'abitemr  de 
«  r^clameri  i  FencODtre  de  son  censitaire;  aucun  de  ses  droits  corome 
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toire,  que  le  seigneur  6tait  oblige  <k  ks  lui  coneeder  a  litre  de 
redevanee  sans  exiger  aucune  somme  de  deniers ;  que  le  taux 
de  la  redevance  '^  devait  6tre  le  m6me  taux  que  celui  auquel 
**  avaient  6t6  conc^dees  les  premieres  terres  conc^d^es  en 
**  censive  dans  ce  pays,  et  qui  est  le  seul  taux  16gal  qui  doit 
"  6tre  reconnu  en  cette  province,  ou  au  moins  au  taux  des 
**  dites  concessions  en  censive  faites  par  les  seigneurs  du 
"  pays  avant  Pann^e  1711,  ou  au  moins  au  taux  despre- 
^^  mitres  concessions  en  censive  faites  dans  la  dite  seigneu* 
^^  rie  de  Monnoir  par  les  auteursdu  demandeur ;  que  le  taux 
^^  de  la  concession  faite  au  defendeur  6tait  exorbitant,  ill6<- 
^^  gal,  exc§dant  le  taux  16gal  du  pays,  lequel  devait  consis- 
^^  ter  et  consiste  en  1  sol  de  cens  et  1  franc  en  argent  et  un 
^^  minot  de  bl§  de  rente  seigneuriale  par  chaque  90  arpenta 
"  en  superficie,  et  non  audel^ ;  et  atiquel  taux  celui  de  sa 
"  concession  devait  6tre  rfeduit,  tant  pour  le  pass6  que  pour 
"  Pavenir." 

En  consequence,  MoUeur  conclut  k  la  nullity  de  la  par- 
tie  du  contrat  qui  porte  vente,  au  maintien  de  celle  qui  ren- 
ferme  bail  k  cens,  et  a  la  reduction  des  redevances  au  chiffie 
ci-dessus  indiqu§.  Puis,  par  une  demande  incidente,  il 
conclut  k  la  restitution  de  la  somme  de  1500  francs  qn'il 
avait  paj6e. 

^  seigBear,  poor  cause  suffisante.  Et  la  coar  pease  que  cette  demidrt 
<«  mterpr^tation  doit  I'emporter,  noiMealement  parceqne  ce  contniti 
M  comme  toot  tntre  contrat,  doit  ^tre  interpr6t6  de  manidre  k  ce 
^  qo^l  pmsse  sabsister  plat6t  qn'dtre  au^anti,  mai&  encore  parceqne  lea 
^  jnges  aont  d'opinibn  que  les  expressions  de  I'acte  semblent  im- 
^  pliqoer  qne  telle  a  6t6  la  caose  ponr  laqueBe  ces  deniers  devaient 
«  ^tre  paj^  La  conr  n'est  pas  appel^e  i  prononcer  nne  opinion 
^  anr  la  question  relative  an  risque  auquel  le  defendeur  pent  6tre  es- 
^  poa6,  par  la  saite,  d^^tre  troubl6y  et  aux  droits  que  le  tenaacier 
^  ponrra  exercer  en  cons^uence,  puisque  la  question  n'a  pas  htb  6le* 
^  T6e  par  la  contestation^  et  ne  pent  pas  ^tre  jug^e  i  pr^tait.^' 
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Le  seignetir  articnie  les  faits  soiTants  dans  sa  i6ponse 
k  Pexception  da  d6fendetur  et  h  sa  demande  incidente. 

lo.  La  premi^ie  des  deux  tenres,  fonnant  les  nod.  131 
et  132,  a  6t6  conc^d^e,  le  12  Mars  1818,  par  Sir  John  John- 
son, alors  seigneur  de  Monnoir,  k  John  Johnson,  son  fils,  k 
la  charge  d'un  minot  de  bl6,  et  de  6  livres  en  argent,  par 
chaque  30  arpents  en  snperficie.  Le  23  Janvier  1832,  ces 
deux  lots  sont  d6cr6t6s  sur  le  dit  John  Johnson  k  la  pour- 
suite  de  M.  Rolland,  devenu  depuis  quelques  ann6es  pro- 
pri6taire  de  la  seigneurie,  et  k  lui  adjug6s  par  le  sh6rif,  sa- 
Yoir  le  no.  131  pour  le  prix  de  £5  0  0  courant,  et  le  no.  132 
pour  celui  de  £4  5  0,  mais  sans  op^rer  de  r^unicm  de  ces 
deux  lots  k  son  domaine,  ayant  fait  la  declaration  requise 
pour  empdcher  cette  reunion,  ainsi  qu'il  appert  au  titre  du 
sheriff  en  date  du  7  F6vrier  1832.  II  les  poss6da  done  en 
roture  jusqu'au  moment  oil  il  en  fit  la  vente  au  d6fendeur. 

2o.  Quant  k  Pautre  terre,  formant  les  nos.  146  et  147, 
eUe  a  6t6  oonc6d6e  par  le  seigneur  Johnson,  le  17  Juin  1797, 
k  William  Radenhurst,  k  la  charge  de  2J  minots  de  bl6  et 
de  102  sols  pour  chaque  90  arpents,  et  ainsi  en  proportion. 
Le  19  Avril  1821,  M.  Johnson  obtient  un  jugement  qui,  vd 
Poffire  et  le  consentement  de  Radenhurst  d'abandonner  cette 
ieifBy  la  r^unit  au  domaine  de  la  seigneurie,  et  fait  remise 
au  dernier,  qui  en  avait  attach6  la  condition  k  son  offire,^  des 
arr6rages  de  droits  seigneuriaux  pour  lesquels  il  6tait  pour- 
suivi,  et  qui  se  montaient  k  la  somme  de  £61  5  6  courant. 
Ainsi  cette  terre  est  devenu  la  propriete  du  demandeur  ei^ 
vertu  de  son  acquisition  de  la  seigneurie. 

So.  Les  d6pens  encourus  par  M.  Johnson  sur  son  ac- 
tion centre  Radenhurst  se  montent  ^  £15  0  0  courant. 

4o.  II  dit  encore  que  les  arr6rages  de  droits  seigneu- 
riaux dfls  sur  le  no.  13r  lors  du  d6crftt,  se  montaient  k  £20, 
lesquels,  avec  les  frais  dtt  dficrfet,  formaient  £30 ;  que  les 
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aiT6iage8  deB  m&m^  dioits  dUm  snr  le  no.'  ISty  k  la  mdme 
6poque,  6taieiit  6galement  de  £20,  et,  avec  les  £rais  du 
d6cT^t,  se  montaient  k  £30. 

5o.  U  alldgue  de  plus  que,  pendant  sa  possession  des 
nos.  131  et  132,  c'est-i-diie  du  23  Janvier  au  31  d6cembie 
1832,  il  a  d6pens6  de  fortes  sommes  pour  les  am61iorer,  et 
en  faisant  et  r^parsmt  les  chemins  tant  sur  les  dits  lots  que 
sur  ceux  du  voisinage,  et  que  par  la  loi  le  propri6taire  de 
ces  lots  6tait  oblig6  de  faire  et  r6parer ;  qu'U  a  pay6  divers 
droits  publics  et  cotisations  auxquels  ces  lots  6taient  aifec- 
t6s,  montant  4  £10  courant;  et  pour  ces  raisons,  la  valeur 
en  avait  6t6  beaucoup  augment^e  ;  que,  lorsque  lui  et  ses 
pr6d6cesseurs  6taient  en  possession  des  lots  146  et  147,  sa- 
voir  du  19  Avril  1821  au  31  D6cembre  1832,  ils  ont  perdu 
les  cens  et  rentes  auxquels  ib  auraient  eu  droit,  si  les  deux 
lots  fussent  demeur6s  en  possession  du  premier  ou  d'aucun 
autre  censitaire  ;  qu'ils  ont  dgpens^  de  fortes  sommes  k  faire 
des  ameliorations  utiles  sur  ces  lots  en  faissmt  et  r^parant 
les  chemins  comme  sur  les  deux  autres ;  qu'ils  ont  aussi  pay6 
divers  droits  publics  et  autres  droits  auxquels  ces  lots  6taient 
affect6s,  montant  k  la  somme  de  £50  courant,  etc.,  etc. 

6o.  Que  les  deux  terres  n'ont  pas  6t6  cono6d6es  au  d6< 
fendeur  k  un  plus  haut  taux  que  le  taux  accotUum^j  auquel 
les  terres  voisines  ont  §t6  conc6d6es  depuis  30  ans  et  plus, 
avant  la  dite  concession,  ni  que  celui  auquel  g6n6ralement 
dans  la  dite  seigneurie  et  les  autres  seigneuries  dans  ce 
district,  les  terres  ont  6t6  conc^d^es  depuis  les  demi^res  30 
ann6es  et  plus,  avant  la  concession  faite  au  d6fendeur. 

7o.  Enfin  que  pour  toutes  ces  raisons,  il  avait  le  droit 
de  vendre  les  dites  terres  et  d'en  disposer  comme  bon  lui 
semblerait 

Deux  t6moins  seulement  fiirent*  entendus.  Ils  6taient 
propii6taire8  de  terres  dans  le  mdme  endzoit,  pour  lesquelles 
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lis  ne  payaient  que  2^  minots  de  ble  et  102  sols  en  aigent 
par  chaque  90  aipents  en  superficie.  Us  d6pos^nt  qn'li  y 
avait  dans  cette  seigneurie,  et  dans  le  ni6me  rang^  plusieois 
terres  conc6d6e8  an  mSme  taux  que  les  leurs  ;  mais  qu'il  y 
en  avait  nn  grand  nombre  cono6d6es  an  taux  de  celles  du 
d6fendeur  MoUeur,  Pun  de  ces  t6moins  ajoutant :  "  il  y  en  a 
un  plus  grand  nombre  qu'a  mon  taux ;  le  taux  de  Molleur 
est  le  taux  nouveau  ** ;  et  Pautre  disant :  "  les  terres  au  sud 
du  chemin  de  eette  concession  sont  conc6d6es  au  m6me 
taux  que  celles  du  dfifendeur ;  les  terres  au  nord  de  ce  che- 
min sont  conc6d§es  au  mfime  taux  que  la  mienne."  lis  d6- 
pos^rent  6galement  que  les  terres  de  Molleur  6taient  tout 
en  bois  debout.  Ainsi  il  n*y  avait  aucune  preuve  des  ame- 
liorations que  le  demandeur  all6guait  avoir  faites. 

Je  perdis  ma  cause,  (car  je  plaidais  pour  Molleur,)  et 
mon  client,  dont  la  demande  incidente  fut  d6bout6e,  fut  en 
m6me  tems  condamn6  k  payer  les  arr^rages  des  cens  et 
rentes  conform6ment  aux  conclusions  du  seigneur. 

201.  La  m6me  question  fut  soulev^e  de  nouveau  de- 
vant  le  m6me  tribunal  dans  la  cause  de  Hamilton  et  autres 
centre  Michel  Lamoureux,  censitaire  de  la  seigneurie  de 
L6iy,  et  jug6e  en  Octobre  1842.  (1) 

Le  dfifendeur,  comme  d^tenteur  d'une  terre  de  2  x  28 
arpents,  conc6d6e  le  17  Septembre  1796  par  le  Gini§ral 
Christie  k  J.  B.  Bigonesse  dit  Beaucaire,  ^tait  poursuivi  en 
declaration  d'hypothfeque  pour  arr6rages  de  cens  et  rentes 
y  compris  un  droit  de  corv6e. 

Par  le  contrat  de  concession,  cette  terre  avait  6t6  char- 
g6e  d'une  rente  annuelle  seigneunale  de  19  livres  12  sols 
toumois,  et  d'un  sol  toumois  de  cens  pour  chaque  arpent  ie 

(1)  3e  vol.  des  "doc.  seig.'*  p.  119  i  135. 
Presents  :— MM.  les  juges  Pjkc,  Rollaod  et  Gale. 
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front  SOT  toate  la  prc^ondeur,  et  deplos  d'nn  droit  de  corv6e 
dvaln^  k  3  francs,  faisant  £h  Is.  Id.  courant  par  ann^e. 

Le  d6fendeur  avait  oppose  k  cette  demande  des  excep- 
tions semblables  en  substance  a  celles  qui  avaient  6t6  pre- 
sentees de  la  part  de  MoUeur.  Mais  mon  honorable  et  sa- 
vant confrere,  M.  le  Juge  Day,  qui  plaidait  pour  Lamou- 
reux,  ne  ftit  pas  plus  heureux  que  je  ne  Pavais  ete.  Son 
client  subit  le  sort  du  mien ;  il  fut  condainn6  par  jugement 
du  2  F6vrier  1842.  Les  motifs  de  ce  jugement,  donnes  par 
M.  le  juge  Pyke,  m^ritent  d'fitre  lus  et  appr6ci6s.  On  les 
trouvera  4  la  note.  (1) 

TYaduction : 

(1)  Le  second,  le  troisi^me  et  le  quatridme  plaidojerssont  d'une  nature 
toate  particuli^re.  et  la  loi  qu'on  j  invoque  parait  si  peu  connue,  elle 
est  d'ailleurs  susceptible  d'une  interpretation  si  douteuse,  qu'on  n'a  pu 
I'indiquer  avec  certitude  ;  le  but  qu'on  a  en  Tue  n'est  pas  d'annuller  le 
titre  m^me  de  la  concession,  mais  de  r6duire  la  rente  stipul^e  aux  taux 
auquel  on  pr6tend  que  le  seigneur  6tait  tenu  de  conc6der  par  la  loi ; 
n6aninoins,  la  loi  est  cit6e  dans  ces  exceptions  d'une  manidre  si  diverse 
et  contradictoire,  qu'il  est  6yident  que  le  d6fendeur  marcbait  dans  les 
t6ndbres,  et  savait  i  peine  quel  sentier  suivre,  pour  trouver  quelque 
motif  16  gal  i  opposer  i  la  reclamation  des  demandeurs  pour  la  rente 
stipul6e  dans  le  titre  primitif  de  concession ;  et  il  est  Evident  qu'en  in- 
▼oquant  des  lois  si  contradictoires,  le  d6fendeur  savait  en  r6a1it6  qu'il 
n'existait  aucune  loi  precise  ou  formelle  sur  le  sujet,  et  qu'il  n'en  a  pu 
trouver  aucune.  On  alldgue  dans  la  premiere  exception,  que  le  sei- 
gneur ne  peut  exiger  une  rente  plus  61ev6e  que  le  taux  auquel  les  terres 
incultes  ontet6  conced^es  dans  I'origine  dans  les  seigneuries  de  ce 
pajs*  Dans  la  seconde  exception,  on  all^gue  que  le  seigneur  ^tait  tenu 
de  conc6der  au  m^me  taux  auquel  les  terres  incultes  ont  d'abord  ktb 
conc6d6e8  dans  laseigneurie  De  L^rj,  oiH  la  dite  terre  est  sito6e.  On 
alldgue  dans  la  troisi^me,  que  le  seigneur  est  tenu  par  la  loi  de  conc6- 
der  au  m^me  taux  auquel  les  terres  incultes  6taient  primitivement  con- 
c6d6es  dans  la  province,  ou  du  moins  au  taux  auquel  elles  ont  6t6  con- 
c^d^es  avant  rann6e  mil-sept-cent-oxuse,  ou  au  taux  auquel  elles  ont  et6 

SI 
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202.  La  question  s^est  presentee  de  nourcau,  mais 
cette  fois  devant  la  cout  superieure  si6geant  k  Quebec,  et 
jugfee  au  fonds  le  13  Janvier  1852,  dans  le  mSme  sens 
qu'elle  Pavait  6t6  a  Montreal  conlre  MoIIeur  et  Lamonreux. 
(1)  L'honorable  et  savant  juge,  M.  Caron,  qui  plaidait  dans 
cette  instance  comme  conseil  du  censitaire ,  n'eut  pas 
plus  de  succ^s  que  n'en  avaient  eu  ses  deux  conMies  a 
Montreal. 

On  remarque  cependant,  dans  le  contrat  de  concessicm 
du  10  Septembre  1839,  donn6  au  d6fendeur  Martel  par  le 

conc6d6es  dans  I'origine  dans  la  seigneurie  De  L^rj.  Mais  pour  coa- 
ronner  le  tout^  et  laisser  la  cour  dans  P^tat  d'incertitude  et  de  doute  oi^ 
le  d^fendeur  parait  lui-m6me  s'dtre  trouv^,  quant  i  la  question  de  sa- 
Toir  quel  6tait  le  taux  de  la  rente  originairement  impos^e  et  6tablie| 
8oit  dans  la  province,  soit  dans  la  seigneurie  De  l^ry,  soit  avant  Fan- 
nie mil-sept-cent-onze,  c'est  \k  un  point  que  le  d6fendeur  ne  s'est  pas 
mis  en  peine  d'6claircir,  en  ^orte  qu'il  est  impossible  pour  la  cour  de 
constater  d^apr^s  les  faits  articul6s  dans  sa  defense,  si  elle  pent  r6daire 
la  reclamation  des  demandeurs  ou  non :  il  n'7  a,  par  consequent,  aucmi 
aliegu6  assez  precis  pour  mettre  la  cour  en  6tat  de  decider  si  les  con- 
clusions prises  par  le  d6fendeur  sont  correctes  ou  non,  m6me  en  admet- 
tant  que  les  &its  soient  prouv6s. 

Le  fait  est  que  le  d6fendeur  a  senti  que  le  taux  des  rentes  a  telle- 
ment  vari6,  qu'il  est  impossible  de  trourer  une  loi  qui  etablit  un  taox 
fixe  et  uniforme  ;  c'est  pourquoi  il  a  jug6  plus  prudent  de  s'en  fier  au 
hasard,  d'attendre  tout  des  preuves  qu'il  pourrait  apporter,  et  de  laisser 
k  la  cour  i  decider  si  la  rente  devait  ^tre  r^duite  ou  non,  et  exercer 
ainsi  un  contr61e  et  un  pouvoir  arbitraires  sur  une  rente  que  le  censi- 
taire a  consenti  et  s'est  oblig6  de  payer  par  un  acte  solemnel.  II  nous 
faudrait  quelque  chose  de  plus  que  les  textes  qu'on  a  cit6s  de  la  loi  da 
Canada  sur  le  sujet,  pour  nous  autoriser  k  mettre  de  c6t6  Tengagement 
solemnel  et  volontaire  du  censitaire,  surtout  lorsque  cet  engagement  est 

(1)  Langloisc.  MaiteL 

Presents : — M.  le  juge  en  chef  Bowen,  et  MM.  les  juges  Duval  et 
Meredith. 
Dec.  des  trb.  da  B.  C.  t.  2,  p.  36. 
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seigneur  de  Bourg-Louis,  une  stipulation  qui  n'etait  pas 
dans  les  concessions  faites  a  MoUeur  et  a  Bigonesse.  Le 
contrat  porte  que  la  concession  est  faite  a  la  charge  de 
payer  par  chaque  arpent  en  snperficie  "  un  sol  ou  demi- 
"  penny  courant,  de  cens  et  rente  seigneuriale  perp6tuelle 
^^  et  non-rachetable,  et  sept  sols  ou  trois  pence  et  demi 
^^  courant,  de  rente  annueUe  et  constitutes  sur  le  pied  de  six 
"  pour  cent  par  an^  rachetable  d  votonti^  formant  en  tout 
"  huit  sols  ou  quatre  pence,  courant,  de  cens  et  rentes  tant 
^^  fonci^res  que  constitutes  par  chaque  arpent  de  terre  en 
**  superficie.  " 

d'accord  avec  le  droit  commun  en  France  et  ayec  le  bon  sens  **  que  tou- 
^  jours  le  cens  a  6t6  proportionn6  au  veritable  produit  de  la  chose  ac- 
"  cens6'^  (•),  le  censitaire  payant  secundum  facultatem  bonorum, 
Et  quoi  de  plus  raisonnable  t — le  censitaire  pourra-t-il  profiter  seul 
de  Taccroissement  de  la  yaleur  de  sa  terre  sans  que  le  seigneur  puisse 
partager  le  m^me  ayantage  1  Est-il  juste  de  supposer,  apr^s  un  laps 
de  temps  pendant  lequel  la  valeur  de  I'argent  a  diminu6,  que  les  per- 
sonnes  qui  demandent  maintenant  des  terres,  puissent  les  obtenir  i  un 
taux  aussi  modique  que  le  censitaire  d'autrefois  t  Dans  ce  cas,  le 
censitaire  actuel  possdderait  Tavantage  de  payer  beaucoup  moins  que 
celd  au  profit  duquel  le  taux  de  la  rente  avait  6t6  limits  et  restreint 
dans  Pongine,  puisqu'une  livre  alors  valait  le  triple  de  sa  yaleur  en 
argent  aujourd'hui.  C'est  1&  n6anmoins  une  pure  consideration  d^6- 
quit6  ;  mais  01^  est  la  loi  qui  nous  autorise  k  interveuir  1  Nous  n'en 
yoyons  aucune ;  I'usage  qui  existe  maintenant  de  stipuler  des  redevances 
plus  eiey^es  que  celles  qu'on  exigeait  lors  de  T^tablissement  du  pays,  a 
tacitement  sanctionn6  ce  principe,  et  les  cours  de  justice  Font  mis  en 
yigueur  ;  et  Ton  n'a  pas  cit6  un  scul  jugement  par  lequel  les  cours  de 
justice  en  cette  province  soicnt  intervenues  entre  le  seigneur  et  son 
censitaire  pour  r^duire  ou  6teindre  la  rente  stipul6e  entre  eux.  On  ne 
pr6lend  pas  que  le  censitaire  ait  jamais  r6clam6  de  payer  une  rente 
plus  modique  pour  sa  terre  i  il  a  obtenu  la  terre  qu'il  demandait ;  et 
Ton  doit  pr6sumery  qu'en  consentant  k  payer  le  taux,  il  a  reconnu  que 
cette  rente  6tait  16gitimement  d{ie,  et  qu^il  n'a  pas  pay6  un  taux  plus 
(*)  HfiRVfi. — Th^orie  des  mati^res  F6odalcs  et  Censuelles.  Vol.  5 
voir  depuis  page  91  jusqu^a  page  121. 
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Le  d^fendenr  qui  avait  all§gii6,  sans  n^anmoins  le 
prouver,  que  la  tenre  6tait  une  teire  en  baia  ddnmi  lors  de  la 
concession,  voyait  une  vente  pro  tanto  dans  la  stipulation  dc 
cette  rente  constitute,  rachetable  k  yolont6,  et  en  demandait 
la  nullite,  se  fondant  sur  les  arrets  des  6  Jnillet  1711  et  15 
Mars  1732.  II  soutenait  encore  "  que  le  taux  des  cens  et 
"  redevance  seigneuriale  auquel  le  demandeur  6tait  tenu 
"  de  conc6der  la  dite  terre,  6tait  le  taux  ancien  et  ordinaire, 
"  auquel  les  terres  etaient  et  out  6t6  premi^rement  et 
"  anciennement  conc6d6es  dans  la  dite  seigneurie  de 
"  Bourg-Louis  ;  que  ce  taux  n'6tait  rien  de  plus  qu*un  sol 
"  de  cens  et  rente  seigneuriale  par  chaque  arpent  en  supers 
"  ficie,  lequel  taux  est  mentionn6  et  fix§  par  le  demandeur 

"  lui-mfeme  dans  le  dit  acte  de  concession ;  qu'en 

"  cons6quence,  un  taux  de  cens  et  rente  exc6dant  un  so!  par 
"  arpent  en  superficie  6tait  illegal,  et  que  Pexcfedant  devait 
"  6tre  reduit  et  retranch6. 

61ev6  que  les  autres  concessionnaires  qui  out  demands  des  terres  k  la 
m^me  6poque. 

Ces  rentes  et  redevances  doivent  done  dtre  r6gI6es  d'apr^s  les  con- 
ventions des  parties  ,  et  une  fois  conclues,  ces  conventions  deviennent 
obligatoires,  et  doivent  6tre  ex^cut6es  et  remplies  comme  tout  autre 
contrat  ou  obligation  ;  il  ne  nous  est  pas  permis  d'6tablir  des  r6gle- 
ments  arbitraires  k  cet  6gard,  et  s'il  se  trouve  par  la  suite  que  le 
regime  f^odal,  tel  que  modifi6  et  en  operation  dans  le  Canada^  en- 
traine  des  abus^  c^est  i  la  legislature,  et  non  pas  aux  cours  de  justice, 
a  7  rem6dier.  D'ailleurs,  cette  question  a  d6ja  6t6  d6cid66  solem- 
nellement  dans  dans  la  cause  de 

et  encore  plus  r^cemment  dans  la  cause  de  Rolland  vs.  MoUeor. 
Hon  confrere,  le  juge  Gale  en  prononcant  le  jugement  de  la  cour 
dans  cette  cause^  a  comment6  d'une  manidre  particuli^re  les  diyerses 
autorites  qui  ont  6t6  cities  ici  \  et  il  I'a  fait  d'une  mani^re  si  ample  et 
si  satisfaisante  qu'il  est  parfaitement  inutfle  d'offrir  aucunes  nouvelles 
observations,  ou  de  r^p^ter  celles  de  M.  le  juge  Gale.  Nous  adh6- 
rons  done  au  priocipc  consacr6  dans  ces  decisions,  jusqu'i  ce  qu'un  tribu- 
nal superieur  ait  d6cid6  que  nous  sojons  dans  I'erreur^  et  ait  adopts 
line  autre  r^gle  de  decision. 
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Le  jngement  eit  aiiud  0011911 : 

^^  La  cour, consid^rant  que  Panr6t  du  Roi  de 

"  France,  en  date  du  6  de  Juillet,  1711,  invoqug  par  le  d6' 
^^  fendeur  k  Pappui  de  sa  defense,  n'est  applicable  qu'au 
^^  cas  oil  le  seigneur  a  refuse  de  conc6der  aux  habitants  les 
"  terres  qu'ils  lui  demandent,  et  que  Parr6t  du  Roi  de 
'^  France,  en  date  du  15  Mars  1732,  aussi  inYoqu6  par  le 
'^  d6fendeur  k  Pappui  de  sa  defense,  ordonne  k  tons  les  pro* 
^^  pri6taires  des  terres  en  seigneurie  non  alors  d6&ich6es,  de 
"  les  mettre  en  valeur  et  d'y  6tablir  des  habitants,  et  que 
*^  par  le  dit  arr6t,  Sa  Majestg  fiedt  tr^s  expresses  defenses  k 
^^  tous  seigneurs  et  autres  propri6talres,  de  vendre  aucune 
^'  terre  en  bois  de  bout,  k  peine  de  nuUitS  des  contrats  de 
<<  vente,  et  de  restitution  du  prix  des  dites  terres  vendues, 
^<  lesquelles  terres  seront  r^unies  de  plein  droit  au  domaine 
^^  du  Roi ;  consid^rant  qu'il  est  constat^  que  le  demandeur 
^^  en  cette  cause,  seigneur  de  la  moiti^  nord-est  de  la  sei- 
"  gneurie  Bourg  Louis,  maintenant  appel6e  New  Guernsey, 
"  a,  par  acte  fait  et  pass6  devant  Mtre.  Panet  et  son  con- 
"  fr^re,  notaires,  k  New-Guernsey,  le  17  Septembre  de  Pan- 
"  nfee  1839,  conc6d6,  non  point  vendu,  au  d6fendeur  la 
**  terre  y  d6sign6e,  aux  diveraes  charges,  clauses  et  rede- 
^^  vances  y  6nonc6es,  laquelle  concession  de  la  dite  terre, 
^^  et  icelle,  il  a  poss6d6e  depuis  la  passation  du  dit  acte 
^^  jusqu'4  ce  jour ;  consid^rant  que  les  all6gu6s  contenus 
^^  dans  Pexception  p6remptoire  en  droit,  qui  sont  constat6s 
^^  par  la  preuve  offerte  en  cette  cause,  ne  sont  pas  suffisants 
'^  en  loi  pour  annuler  le  dit  acte  de  concession,  en  tout  ou 
"  en  partie,  d6boute  le  d6fendeur  de  Pexception  p6remp- 
"  toire  en  droit  perp6tuelle  plaid6e  en  cette  cause,  et  con- 
"  damne  le  d6fendeur  k  payer  au  demandeur  la  somme  de 
"  treize  livres,  quatre  chelins  et  huit  deniers,  balance  de 
"  celle  de  £16  114  courant,  pour  huit  ann6es  d'arr6rages 
"  de  cens  et  rentes  dds  par  le  d6fendeur  au  demandeur,  en 
^^  vertu  du  susdit  acte  de  concession,  ^cfaus  le  ler  Novem* 
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"  bre  1848,  avec  int6r6t  du  28  Avril  1849,  et  les  depens.'' 

203.  Enfin,  la  mfime  decision  fut  prononcee  par  les 
m6mes  juges,  le  17  Octobre  1853,  dans  line  instance  formee 
par  le  mfime  seigneur  centre  le  nomme  Trudel.  On  lit  a 
ce  sujet  dans  la  collection  des  "  decisions  des  tribunaux  dn 
"  B.-C,  t.  3,  p.  475  :  "  Danscette  cause  et  dans  cinqautres 
**  intent§es  par  le  mfeme  demandeur  centre  divers  censitai- 
"  res  de  la  seigneurie  Bourg  Louis  ou  New-Guernsey,  tou- 
*'  tes  jug6es  le  m6me  jour,  les  laits  etaient  les  m6mes  que 
"  dans  la  cause  de  Langlois  contre  Martel,  et  les  decisions 
*'  dans  ces  causes  sont  en  tout  conformes  a  la  decision  dans 
"  cette  cause  de  Langlois  contre  Martel." 

204.  Tons  les  jugements  qui  viennent  d'6tre  cit6s  6ta- 
blissent  d'une  manifere  incontestable  que,  depuis  le  moment 
oil  la  quotitfe  des  cens  et  rentes  est  devenue  le  sujet  de  d^bats 
judiciaires,  les  tribunaux  ont  constamment  maintenu  la 
l§galit6  d'un  taux  quelconque,  lorsqu'il  avait  6t6  librement 
fix6  par  la  convention  des  parties,  ou  lorsqu'en  I'absence 
d'un  titre  par  6crit,  il  ctait  justifie  par  la  possession,  fondee 
sur  la  ihgle  du  droit  commun,  qui  permettait,  en  pareil  cas, 
d'exiger  "  les  mfemes  droits  imposes  sur  les  autres  terres 
conc6d6es  dans  la  seigneurie."  II  n'a  6te  rendu,  que  je 
sache,  aucune  d6cision  contraire.  S'il  en  eflt  exist6,  mfime 
une  seule,  nul  doute  qu'elle  n'eAt  6te  cit6e. 

L'autorite  de  ces  decisions  n'est  pas,  du  reste,  la  seule 
qui  puisse  fitre  invoquee.  Celle  non  moins  imposante  dela 
legislature  pent  Pfetre  6galement,  du  moins  en  autant  que 
cette  legislature,  a  pu,  par  ses  actcs,  reconnaitre  la  validity 
de  la  convention  entre  seigneurs  et  censitaires  relativement 
a  la  quotite  des  cens  et  rentes,  et  de  Papplication  de  la  r^gle 
du  droit  commun  en  pareil  cas  pour  regler  cette  quotite,  en 
Pabsence  de  toute  telle  convention. 

lo.  1801,  chap.  H.  "  Acte  pour  mieux  regler  la  com- 
mune appartenante  a  la  ville  des  3  Rivieres." 


247  b 

Le  prearabule  nous  apprend  que  cette  commune  qui 
contenait  environ  468  arpents,  6tait  poss^dee  par  les  habi- 
tants de  cette  villa  en  vertu  de  deux  titres,  Pun  donn6  par  le 
gouvemeur,  M.  de  Montmagny,  le  15  AoAt  1648,  et  I'autr^ 
par  les  reverends  Peres  J6suites  le  9  Juin  1650 ;  que  tant 
avant  que  depuis  la  cession  du  pays,  plusieurs  personnes 
avaient  b4ti  des  maisonssur  des  concessions  qui  leur  avaient 
6t6  faites  dans  cette  commune  par  une  majority  des  habi- 
tants de  la  ville. 

Par  la  6e  section  de  cet  acte,  la  legislature  donne  aux 
syndics  le  pouvoirde  "  ratifieretconfirmertelles  concessions 
"  d'emplacements  dans  la  dite  commune,  qui  ont  6t6  ci- 
"  devant  donn6es  de  bonne  foi  par  le  consentement  d'une 

"  majorite  des  habitants et  d'en  passer  un  titre  en 

"  bonne  et  due  forme,  aux  rentes^  conditions  et  servitudes 
"  {services  dans  Panglais)  exprim^es  dans  telles  concessions^ 
"  ou  si  telles  rentes,  conditions  et  servitudes  ne  sont  point 
"  sp^cifi§es  dans  telles  concessions,  alors  aux  rentes^  con- 
^'  ditions  et  servitudes  qui  ^taient  d^usage  au  terns  ou  inrnU- 
^^  diatement  avant  le  terns  qv?eUes  ont  iU  accord^esy 

Puis  la  7e  section  les  autorise  a  "  conc6der  par  contrat, 
"  k  telle  personne  ou  personnes  qui  leurparoitrontconvena- 
**  nables,  tels  emplacements  dans  la  dite  commune  qui  au- 
"  ront  6t6  fix6s  et  d6termin6s^  une  assembl6e  g6n6rale  (des 
"  habitants),  et  aux  rentes^  conditions  et  servitudes  qui  seront 
"  aussifix^s  et  d^termin^s  dans  telle  assembUe  gin6rale  ". . . 
Chaque  emplacement  ainsi  conc6d6  dans  le  cours  de  12 
ann6es,  ne  devant  pas  contenir  plus  d^un  demi  arpent,  me- 
sure  fran^aise. 

Voil4  done  plus  de  50  ans  qu'un  acte  de  notre  Legis- 
lature a  reconnu  la  validite  du  taux  conventionnel,  ou  de 
celui  qui  etait  d'usage  au  terns  ou  imni^diatement  avant  le 
terns  de  la  concession  (1.) 
(1)  Au  no.  188.  j'ai  d^ji  coiistat6  que  les  rederances  d'an  grand 
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to. — 1821.  chap.  17.    Acte  poor  paitiger  la  oommime 
de  la  seigneime  de  Boochemlle. 

Section  13  ;  ^^  Riea  de  ccHitenn  en  cet  acte  ne  s'^ten- 
^^  dia  on  ne  ponna  s'6tendre  k  enqpdcher  le  onles  seignenis 
^*  de  Boncherville......  de  demander,  exiger,  recevoiret 

^  exeicer  tons  et  chacnn  leg  droits  de  cens  et  rentes,  lods 
^^  et  ventes,  corv6es,  retrait  et  antres  droits  d  Ini  on  a  enx 
^^  dds  et  §chn8,  et  qni  doivent  devenir  dds  et  a  ^cheoir  en 
^^  vertu  du  contrat  originaire  de  concession  de  la  dite  com- 
^  mune,  on  en  vertu  des  controls  de  concession  de  tetres  ou 
^^  habitations  des  dits  propri^taiies,  on  en  vertn  dn  brevet 
^^  de  concession  de  la  dite  seignenrie,  lesqnels  droits  g6ne- 

nombre  d'emplacements  coiic6d6s  dans  la  yOle  des  3  Riyi^res,  de 
1683  i  1792,  yariaient  depuis  1  denier  poor  vn  terrain  de  50  pieds  de 
front  sor  7  toises  de  long  jusqu^d  15  livres  en  argent  avec  un  dka- 
pon  et  2  deniert  de  cens  pour  nn  emplacement  de  40  h  20  pieds. 
Voki  des  concessions  dans  la  m^me  TiUei  dont  j^ai  examine  les  titres 
qd  sont  d'one  dst/t  post^rieore  anx  premi^ree,  mab  aiit6rieiire  k  1  Vte 
de  la  Legislature. 

1774  Join  22.  (BadeauZy  notaire)  concession  par  les  commtssaires 
de  la  commune  i  Samuel  Sills  $  47  m  100  pieds : «  12  dudins  de 
la  proTince  de  cens  et  rentes.'' 

1784  Mai  9,  (Badeanx,  notaire)  concession  par  le  cheyalier  de  Ni-^ 
▼enrille  k  F.  Dub^  ;  lo.  40  m  80  pieds  ;  ^  12  livres  de  rente  seigneu- 
riale  et  2  sols  de  cens  f  2o.60m80;<<  16  livres  de  rente  et  2  sob 
de  cens.'' 

1799  Avril  16,  (Badeanx  notaire)  concession  par  la  reave  de  Ton- 
nancour  k  L.  J*  Le  Proust ;  100  m  100  pieds ;  ^  15  livres  et  1  de- 
nier de  cens." 

1799  AoAt  17,  (Badeaux,  notaire,)  concession  par  M.  de  Niver- 
ville  k  Pierre  Rouet ;  60  m  80  pieds  ;  ^  16  livres  2  sols  de  cens  et 
rentes." 

1800  Mars  29,  (Badeaux  notaire)  concession  par  le  m^me  k  Nico- 
las Grondin  $  40  m  80  pieds ,  ^  15  UvresSi  2  sob  de  cens  et  rentes* 
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^^  ralement  qtielccmqties  sont  entidrement  et  gp^ciajement 
^'  r^servfis,  laqneUe  r6serve  sera  expie8s6ineiU  stipnl^e  dans 
(<  les  contrats  qui  seront  passes  de  la  mani^re  ci-dessus 
"  prescrite.  " 

So.— 1823  chap.  18.    Acte  ponr  mieux  r^gler  la  com- 
mune de  la  seigneurie  d'Yamasika. 

Section  12  :  "  Ancun  rfeglement  ou  ordre  qui  pourra 
*'  fetre  fait  en  quelque  tems  que  ce  soit  en  vertu  de  cet  acte, 

"  ne  pr^judicieia  ni  n'aifectera les  droits  et  privi- 

"  16ges  rfeciproques  que  le  seigneur  et  les  habitants  pour- 
"  ront  avoir  garantis  entr'eux,  en  vertu  de  leurs  actes^  litres 
^^  ou  conirats  avant  la  passatoin  de  cet  acte.  " 

4o. — 1824  chap.  SO.     Acte  pour  partager  la  commune 
de  Varennes  entre  les  copropri6taires  d'icelle. 

Sect.  6  :  "  S'il  parait  au  commissaire^ qu'il  a 

"  6t6  fait  et  conclu  entre  le  seigneur.  •  •  • . .  et  ime  majorite 
"  des  copropri§taires  int6ress6s  dans  la  dite  commune, 
"  quelqu'occord  ou  convention  fixant  ou  ^tablissarU  les  droits 
"  du  dit  seigneur,  U  sera  guidi  par  tel  accord  ou  convention 

Concessions  par  les  syndics  de  la  commune  depuis  I'acte  de  la  Xi^gis- 
lature ; 

1801  (Doucety  sec  :)  concession  k  Chs.  Giroux  ;  73  h  120  pieds  ; 
^  1  sol  par  chaque  50  pieds  en  superficie  et  2  sols  de  cens  pour  le  tout; 
"  c'est-i-dire  8  liv.  15  sols  2  deniers. 

1817  Sept.  3  (Badeauxy  notaire)  concession  i  Etienne  Ranvoyz^  ; 
42  pieds  sur  54  dans  une  ligne  et  60  dans  I'autre  ligne  ;  <<  2  sols  de 
cens,  et2  chelins  argent  courant  pour  tout  cens  et  rente." 

%  1817  Sept  18.  (RanTOjs^,  notaire)  concession  k  Marie  V6zina  ; 
105  M  120  pieds  \  <<  2  sols  de  cens  et  10  chelins  et  7  deniers  argent 
courant  pour  tous  cens  et  rentes." 

1829  Avril  20.  (Leblanc,  notaire)  concession  du  no,  25,  100 
pieds  de  profondeur  \  ^  5  chelins  de  rente  et  2  sols  de  cens." 

32 
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^  par  rapport  aax  droits  dn  dit  seignear  dans  le  partage  de 

^^  la  dite  ccrnimgne Mais  s'il  n'y  a  auctin  tel  accord 

^^  on  ccmventicNi  des  parties,  td$  qvfik  pomrani  hd  paraiire 
"  exister.'' 

La  12e  secticm  de  cet  acte  est  semblable  d  la  13e  de 
Pacte  de  la  commune  de  BonchervUle. 

'  5o.  1831,  chap.  32.  Acte  poor  le  partage  de  la  commu- 
ne dn  fief  Grosbois. 

Section  7,  semblable  k  la  section  6  de  Pacte  de  la  com- 
mnne  de  Vaiennes ;  et  section  12,  semblable  k  la  mSme 
section  dn  m6me  acte  et  k  la  13e  de  Pacte  de  Boncherville. 

6o.  1833,  chap.  24.  Acte  pour  le  package  de  la  commu- 
ne de  la  Riviere  du  Loup.  Section  4,  semblable  a  la  7e 
de  Pacte  du  fief  Grosbois  ;  et  section  9  semblable  a  la  12e 
du  m6me  acte. 

205.  L*on  pent  encore  citer,  quoiqu'il  soit  d'un  carac- 
tfere  tout-^-iait  particulier,  Pacte  de  1823,  chap.  14,  "  pour  le 
soulagement  de  certains  censitaires  ou  concessionnaires  de 
La  Salle,  et  autres  y  mentionn^s,  poss§dant  des  terres  dans 
les  limites  du  Township  de  Sherrington.  " 

Ce  Township  avait  6t6  6ng6  par  lettres-patentes  du 
Roi  du  22  F6vrier  1809.  Depuis  Pann§e  1766  jusqu'i  Pan- 
n6e  1805,  les  seigneurs  de  La  Salle  et  des  seigneuries 
adjacentes,  avaient,  en  diif6rents  tems,  fait  des  concessions 
de  terres  qui  se  trouv^rent  comprises  dans  les  limites  de  ce 
Township.  Des  difficult6s  s'61ev^rent  entre  certains  indi- 
vidus,  concessionnaires  de  terres  dans  ce  Township  en  vertu 
de  diverses  lettres-patentes  de  le  couronne,  et  un  grand 
nombre  de  particuliers  qui  ^taient  alors  en  possession  de 
ces  m6mes  terres,  comme  les  ayant  cues  en  concession  des 
seigneurs  de  La  Salle  ou  des  seigneuries  adjacentes,  avant 
Pann^e  1809,  ou  a  titre  d'aquisition  ou  autres  titres  tiansla- 
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tifs  de  propriete  des  coacessionnaires  originaifes  de  ees 
m^mes  tenes.  Les  ctncessionnaiies  de  la  comonne  avaient 
mtente  des  actions  encore  pendantes  dans  les  conrs  de  jus- 
tice, au  nombre  d^environ  cinq  cents^  dans  la  vne  d^vincer 
les  personnes  qui  6taient  en  possession  comme  censitaires 
de  La  Salle  et  des  autres  seigneuries  voisines.  Un  rapport 
de  commissaires  nomm6s  par  le  gouvemeur  en  vertu  d'une 
conunission  sp6ciale  du  31  Mai  1819,  avait  6tabli  que  ces 
personnes  etaient  possesseurs  de  bonne  foi  des  terres  qu'el- 
les  occupaient  dans  les  limites  du  Township,  et  qu'une 
grande  partie  de  ces  terres  6taient  dans  un  haut  §tat  de 
culture,  habit6es  par  une  population  considerable.  Sur  les 
representations  de  la  Legislature,  le  Roi  ayant  manifest6  son 
intention  que  ces  censitaires  f(lssent  maintenus  dans  leur 
possession,  le  gouvemeur  avait  fait  des  oi&es  d'indemnit6 
aux  concessionnaires  de  la  couronne  ou  k  leurs  repr^sen- 
tants  ;  lesquelles  ofires  avaient  6t6  acceptfies  sous  certaines 
conditions  par  toutes  les  parties  int6ressees,  except^  quant 
aux  firais  de  justice  par  elles  encourus. 

C'est  pour  mettre  fin  k  ces  difficult6s  que  la  Legislatu- 
re est  intervenue  en  passant  Pacte  dont  il  s'agit  La  lere 
section  permet  au  gouvemeur  d'annuler  les  lettres  d'^rec- 
tion  du  Township  du  22  Fevrier  1809,  aussi  d^autres  lettres 
patentes  du  29  Mai  de  la  mfime  annee  et  du  30  Decembre 
1612  par  lesquelles  la  couronne  avait  aliene  quelq^es  par- 
ties du  Township,  et  ce  ",  en  autant  que  les  dites  lettres 
^^  patentes  respectivement,  ont  rapport  aux  terres  occupees 
^^  comme  susdit  par  les  personnes  les  redamant  comme 
^^  tenanciers  de  La  Salle,  ou  des  dites  seigneuries  adjacen- 

''^  tes eti  toutes  autres  terres  du  dit  Township  que 

^^  les  dits  concessionnaires  ou  leurs  representants  legaux, 
"  en  etant  proprietaires,  pourraient  desirer  tenir  en  fief  et 
^'  seigneurie  •  •  •  •  •  • 

Par  la  3e  section,  le  gouvemeur  est  aot<mfi6  ^  k  recoa- 
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^'  ceder  anx  dits  coneessioimaires  (de  la  conioime,)  en  fief 

^  et  seigpneurie,  en  firano-€deu^  ayeo  tons  lea  droits  seignen- 

^^  riaux,  privileges  et  prerogatives,  tant  les  dites  tenes  oc* 

^^  cupees  par  les  dites  personnes  r^clamant  comme  tenan- 

''  ciers  de  La  Salle  on  des  seignenries  adjacentes,  tel  qne 

"  susdit,  sauf  et  except^  les  reserves  du  clergfe  y  comprises, 

"  que  toutes  autres  terres  dans  Petendne  du  dit  Township 

^'  par  rapport  auxquelles  les  dites  lettres-patentes  annmt 

"  ete  revoqu6es  en  la  mani^re  ei-dessus  mentionn6e,  avec 

"  les  droits  aux  dits  concessionnaires  on  k  lenrs  repr^sen- 

"  tants  respectivement,  sans  limitaHon  au  restriction^  d^a- 

^^  limner  ou  de  disposer  de  telles  terres^  ou  d'atictme  partie 

'^  dHcelle^  librement  et  ridlemeni  {absolutely  dans  PanglaiSj) 

^^  ou  moyennant  telles  rentes^  reserves  d  reconnaissanceSj 

"  et  pour  tel  prix  et  sous  telles  conditions^  ou  de  touts  autre 

"  maniire  quails  croiront  convenable  ,ensemble  avec  le  droit 

"  d'exiger,  recouvrer  et  recevoir  tous  tds  cenSy  el  rentes^ 

^^  lods  et  vente^  redevances  et  autres  droits  quelconques  qui 

^'  seront  accrus  ou  devenus  dds  et  payables  .depuis  le  2ie 
jour  de  F4vrier  1809,  par  les  personnes  redamant  comme 

^'  tenanciers  de  La  SallCj  sous  et  en  vertn  des  contrats  on  (j- 

"  tres  de  concession^  ouen  vertu  d^aucun  autre  droit  ou  titre^ 

"  par  ou  en  vertu  duquel  ils  ont  poss6d§  on  poss^dent  ac- 

"  tuellement  telles  terres,*' 


Enfin,  la  6e  section  porte  que  les  possessenrs  "  comme 
"  tenanciers  de  La  Salle,  on  d'aucnne  des  dites  seignenries 
"  adjacentes,  avant  la  dite  ann6e  1809,  et  dont  les  terres  se 
"  trouvent  situ6es  en  dedans  des  limites  dn  dit  township 
"  de  Sherrington,  seront  d^s  lors  et  resteront  en  pleine  et 
"  paisible  possession  et  jouissance  de  ces  parties  des  dites 
"  terres  ainsi  occupies  par  eux,  k  P6gard  desquelles  les 
"  dites  lettres-patentes  auront  6t6  r6voqu6es  de  la  mani^re 
"  susdite,  sous  la  m4me  tenure^  aux  mimes  conditions  et  en 
"  la  mdme  manidre  qu'ils  possfedent  maintenant  icelles 
"  respectivement,  soit  en  vertu  de  lenrs  divers  contrats  de 
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^  coDoessiott,  <m  atitreB  thres  translatifs  de  pTopti6t6,  on  par 
^^  prescription  suivant  la  loi,  et  ils  seront  d^g  lors  tenus  et 
^^  consid6r6s  dtre  de  vrais  et  legitimes  propri^taires  de  telles 
^^  parties  des  dites  terres,  et  d^s  ce  moment  ne  pourront  dtre 
^^  dgposs^d^s  en  ancune  mani^re  qnelccmque,  si  ce  n'est 
"  poor  cause  legale.** 

Ainsi  tons  les  contrats  de  concession  que  le  seigneur  de 
La  Salle  avait  donnas  en  empi6tant  sur  les  terres  incnltes 
de  la  couronne,  sent  confirm6s ;  et  par  consequent  le  taux 
des  redevances  stiptdSes  dans  ces  contrats  reconnu  16gal  par 
la  legislature.  J'ai  vu  plusieurs  de  ces  contrats  de  conces- 
sion, entr'autres  celui  donn6  k  Joseph  Marie  Longtin  dit 
Jerdme  le  11  F6vrier  1796  (Chaboillez,  notaire),  Ce  contrat 
qui  comprend  une  concession  de  6  h  30  arpents,  porte  "  1 
^^  sol  toumois  argent  de  France  par  chaqne  arpent  en  super- 
^^  ficie,  ^  minot  de  bled  froment  tout  sec,  net,  loyal  et  mar- 
^^  chand  par  chaque  20  arpents  en  superficie,  et  3  sols  tour- 
"  nois  de  cens  poor  toute  la  dite  concession ; "  ce  qui  fait, 
(m6me  en  ^valuant  le  bl6  seulement  i,  4  francs  le  minot),  3 
sols  par  arpent  en  superficie. 

206.  Enfin,  s'il  nous  fallait  encore  d'autres  preuves 
pour  6tablir  que  le  taux  des  cens  et  rentes  a  constamment 
vari§,  et  par  consequent,  cette  nigative^  qu'il  n'y  a  jamais 
eu  de  loi  limitative  de  ce  taux,  distincte  de  Parr6t  de  1711, 
nous  pounions  aller  les  chercher  dans  les  deliberations 
mfimes  de  la  brancbe  de  notre  legislature,  oh^  dans  ces  der- 
niers  temps,  la  question  de  la  tenure  seigneuriale  a  6te  de- 
battue  avec  le  plus  de  vivacit6  et  le  plus  de  zfele  dans  Pin- 
teret  des  censitaires. 

Dans  un  projet  de  loi  "  pour  definir  les  droits  seigneu- 
riaux  dans  le  Bas-Canada,  et  pour  en  faciliter  le  rachat,'' 
rHmprim^  tel  qu*amendi  dans  Passembiee  legislative 
durant  la  session  de  1852-53,  nous  lisons,  sect.  6,  que  nul 
seigneur  ne  pourra  etablir  sur  aucune  terre  inculte  qui  sera 
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ccmcedee  k  Pavenir,  une  rente  annuelle  exc^ant  ^*  la  aom- 
me  de  trois  deniers  et  demi  du  coots  actuel  (c'est^-diie  $€fi 
9ols)  par  chaqne  arpent  en  superficie."  D'nn  autre  c6te, 
dans  le  projet  de  loi  soumis  a  la  mdme  branche  de  la  legis- 
lature pendant  la  session  de  1854,  il  fut  propose  de  reduire 
a  2  sols  par  arpent  en  superficie  la  valeur  des  redevances  et 
charges  annuelles,  declarant  nulle  toute  stipulation  contraire; 
on  exceptait  n§anmoins  les  emplacements  de  cit6,  ville  oa 
village,  et  les  terrains  dans  la  banlieue  d'une  ville,  dont  le 
prix  de  rachat  devait  6tre  calcul6  sur  le  montant  total  des 
dites  redevances  et  charges  annuelles.  Cette  proposition 
fut  sanctionnee  par  l'assembl6e.  Mais  elle  disparut  dans 
les  nombreuses  et  importantes  modifications  que  le  projet  de 
loi  cut  k  subir  dans  le  conseil  Ifegislatif,  avant  qu'il  devint 
"  Pacte  seigneurial  de  1854,''  c'est-^-dire,  la  loi  abolitive  de 
Pinstitution  feodale. 

Quoique  d'une  redevance  de  sept  sols  k  une  redevan- 
ce  de  deux  sols,  la  difference  soit  bien  grande,  la  transition 
de  Pune  k  Pautre,  dans  les  deliberations  de  Passembiee  le- 
gislative n'en  fut  pas  moins  rapide  pour  cela,  sans  pourtant 
amener  aucun  resultat  decisif.  Tant  il  est  vrai  qu'on  ne 
vogue  pas  en  pleine  mer  quand  on  se  met  k  la  recherche 
d'un  taux  de  redevances  seigneuriales,  fixe,  legal  et  uni- 
vorsel. 

POST-SCRIPTUM. 

207.  Depuis  que  ce  qui  precede  a  ete  ecrit,  Pon  m'a 
communique  un  jugement,  decouvert  recemment,  (mftme 
depuis  que  "  les  questions  seigneuriales"  sont  en  deiibere,) 
rendu  le  5  Fevrier  1675,  par  M.  C.  d'Aillebout,  juge-bailli 
a  Montreal.  On  me  dit  que  ceux  qui  ont  fait  la  decouverte 
de  ce  jugement,  le  regardent  comme  decisif  de  la  question 
de  la  quotite  des  cens  et  rentes,  qu'ils  y  attachent  autant 
d'importance,  pour  le  moins,  si  ce  n'est  mdme  plus,  qu'a  la 
cei^bre  ordonnance  de  Gaudarville.    C'est  encore  \k  une 
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errenr  dans  laquelle  leur  z^le  lea  a  (ait  tomber  ;  erreur  dont 
ils  se  seraient  bientdt  aper^us,  sMls  avaient  port6  leurs  re- 
cheiches  uq  peu  plus  loin. 

Selon  les  6nonc6s  des  actes  de  la  procedure,  le  nomme 
Pran9ois  Noir  dit  RoUand,  propri6taire  d'une  terre  de 
2  X  20  arpents  par  lui  tenne  en  censive  dans  Pam^re-fief 
Chailly  situ6  au  Bout  de  Visit  de  Montreal,  pr6sente  k  M. 
d'Aillebout  une  reqa6te  en  date  du  30  Janvier  1676,  dans 
laquelle,  6videmment,  il  se  plaignait  du  taux  61eve  de  la 
redevance  que  le  seigneur,  M.  Gabriel  de  Berthfi,  sieur  de 
la  Joubardifere,  voulait  lui  imposer,  demandant  que  celui-ci 
fflt  tenu  de  lui  d61ivrer  un  contrat  aux  cens  et  rentes  ordi- 
naires. 


Rolland  expose  ^^  que  le  dit  sieur  de  Chailly  k  charge 
**  la  terre,  par  lui  octroyiey  estant  du  dit  fief,  au  dit  de- 
"  mandeur,  de  trente  sols  de  cens  pour  chacun  des  dits 
'^  quarante  arpents  et  deux  chapons  de  rente  annuelle  et 
"  perpetuelle  contre  touttes  les  redevances  ordinaires  de  ce 
"  pays,  et  singuli^rement  a  celles  de  Messieurs  les  sei- 
"  gneurs  de  cette  isle,  qui  ne  sont  que  de  six  deniers  par 
"  chacun  arpent,  et  deux  chappons  de  rente  ou  un  minot 
"  de  bled  pour  deux  arpens  de  large,  dont  le  dit  sieur  de 
Chailly  lui  avoitfait  contract  qui  est  en  ce  greffe. 


(4 


Celui-ci  r6pond  "  que  n'ayant  point  aucune  restriction 
"  par  son  contract  de  fief,  qui  lui  impose  des  cens  et  rede- 
"  vances  qu'il  pent  exiger  de  ses  vassaux  ou  tenanciers,  et 
"  ainsy  qu'il  les  pouvoit  bailler  k  tels  cens  et  redevances 
"  qu'il  luy  plairoit,  singuli^rement  k  cause  du  poste  advan- 
"  tageux  oCi  se  trouve  la  dite  terre  conc6d6e  au  dit  sieur 
"  Rolland, 

Le  3  Fevrier  1675,  le  juge  ordonne  que  "  le  tout  soit 
communique  k  Messieurs  les  seigneurs  de  cette  isle.^' 
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Le  lendemain ,  le  piocniear  fiscal,  M.  Migeon  de 
Branssait,  prend  des  conclasions  k  Pencontie  des  prtteor 
tions  de  Pam^re-vassal,  disant  entie  antres  choses  que  ces 
pr6tentions  §taient "  cpntre  Pintention  des  seigneurs  domi- 
^^  nants  de  la  dite  isle  qui  ne  consentent  point  que  les  fiefe 
"  servants  retirent  de  sy  grands  profits,  on6reux  k  lems 
^'  vassaux,  veu  que  les  dits  fiefSs  ont  est6  d<»mez  gratis  aux 
"  dits  seigneurs  particuliers,  et  contre  Pusage  et  coutume  de 
'^  ce  pays  establie  par  les  seigneurs,  voisins  de  cette  isle  oa 
"  dupays,  des  droits  et  redevances  quails  imposent  k  leurs 
"  tenanciers.'' 

Adoptant  les  conclusions  du  procureur  fiscal,  M.  D'Ail- 
lebout  ordonne  "  que  le  sieur  de  Chailly  dfelivrera  au  dit  de- 
"  mandeur  un  contrat  de  concession  des  terres  par  luy  oc- 
"  troy6es  au  dit  demandeur,  d  raison  de  douze  deniers  de 
*'  cen8  par  chacun  arpentj  et  deux  chapons  de  rente  annueUe 
"  pour  deux  arpents  de  large^  et  autres  charges  port6es  par 
^^  les  contrats  ordinairea  des  dits  seigneurs^  luy  faisant  def- 
"  fences  de  donner,  k  I'avenir,  des  terres  de  son  dit  fief,  a 
^'  plus  grandes  charges  que  celles  par  nous  ci-dessus  pres- 
"  crites,  k  peine  de  deschoir  du  b6n6fice  de  son  dit  fief,  qui 
^^  retoumera  de  droit  en  la  possession  des  dits  seigneurs, 
"  pour  en  disposer  par  eux  ainsy  qu'ils  adviseront  bonfitre.*' 

Les  conclusions  du  procureur  fiscal  qui  invoquait  les 
int6r6ts  des  seigneurs  dominants  et  leurs  intentions  en  sous- 
inf<§odant,  et  le  jugement  de  M.  D'Aillebout,  font  d'abord 
pr6sumer  que  la  sous-inf6odation  avait  §t6  faite  k  la  condi- 
tion, du  moins  tacite,  car  elle  n'est  pas  6crite  dans  le  titre, 
que  Parri^re-vassal  ne  concfederait  pas  k  des  taux  plus  61e- 
v6s  que  ceux  imposes  par  les  seigneurs  dominants  eux- 
mfemes.  Ce  qui  explique  la  defense  relative  aux  conces- 
sions k  venir,  port6e  dans  ce  jugement. 

A  premiere  vue,  on  pent  6tre  port§  k  croire  que  le  juge- 
ment est  en  reduction  de  cens  et  rentes  H^pulSs  entre  Us 
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parties  ;  cependant  tel  n'est  point  le  cas,  on  pent  s'en  con- 
vaincie  par  nn  examen  attentif  de  la  proc6dnie  seule.  Mais 
il  y  a  plus  ponr  prouver,  d'abord,  qu'il  y  avait  absence  de 
stipulation  sur  la  quotit6  de  la  redevance,  et  ensuite  que  le 
demandenr  n'avait  pas  accepts  le  taux  que  son  seigneur 
voulait  lui  imposer.  Je  me  suis  procure  le  titre  de  conces- 
sioa  de  Parri^re  fief,  qui  est  du  80  Juillet  1672  (Basset, 
greffier)y  et  celui  que  le  sieur  Chailly  avait  mis  au  greffsy 
concemant  la  terre  qu'il  avait  conc6d6e  au  demandeur.  Le 
fief,  contenant  20  H  20  arpents,  avait  6t6  conc6d6  par  les 
seigneurs  de  Montreal  au  d6fendeur  et  k  son  fr^re.  Dans  le 
second  titre,  mis  au  greffSy  qui  est  du  30  Juillet  1675  (Bas- 
set, nataire^oyal)^  le  d6fendeur  declare,  tant  en  son  nom 
qu'au  nom  de  son  fir^re,  avoir  donni^  octroy^  et  concidi  au 
demandeur  la  quantit6  de  40  arpents  de  terre  faisant  partie 
du  susdit  fief,  k  la  charge  de  payer  annuellement  ^^  trente 
sols  toumois  de  cens  pour  chacun  des  dits  quarante  arpents, 
deux  chapons  de  rente  annuelle  et  perp6tuelle  et  non  rachep- 
table.''  Mais  le  demandeur  n^est  pas  partie  d  cet  acte;  le 
seigneur  seul  y  parte  Le  taux  que  celui-ci  voulait  imposer 
k  son  censitaire  n'avait  done  pas  6t6  accept^  par  ce  dernier ; 
la  quotit^  de  la  redevance  n'6tait  done  pas  fix6e  par  la  con- 
vention. Ainsi  il  y  avait  lieu,  en  I'absence  d'une  telle 
conventicm,  k  fixer  cette  quotit6  par  I'application  de  la  r^gle 
du  droit  commun,  selon  laquelle  le  censitaire  demandait 
que  son  seigneur  fAt  c(Xidamn6  k  lui  passer  contrat.  C'est 
ce  qui  a  6t6  fait  par  le  jugement  dont  il  s'agit.  Le  taux 
ainsi  adjug6,  (en  Svaluant  le  chapon  a  20  sols,)  se  mcmitait 
k  deux  sols  par  arpent  en  superficie.  C'6tait  d6ja  plus  que 
le  taux  adjug6,  soixante  ans  plus  tard,  par  I'intendant  Hoc- 
quart  dans  son  ordonnance  de  Graudarville.  Que  peut-il 
done  rfeiulter  de  ce  jugement  si  r6cemment  d^couvert,  si  ce 
n'est  une  preuve  incontestable,  k  ajouter  k  tant  d'autres, 
d'une  variation  constante  dans  la  quotit6  des  redevances 
seignemialesk 
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TROISIEME  PARTfE. 


RESERVES.    (1) 


208.  Les  relations  entre  les  seigneurs  et  leurs  conees- 
sionnaires  a  tilre  de  cens,  n'ont  6t6  bien  d6finies  ni  fetablies 
que  par  I'arrfet  de  Marly.  La  condition  d'§tablissement  qui 
a  exist6  k  toutes  les  6poques,  qui  comportait  la  n6cessite  de 
telles  concessions  pour  tout  ce  que  les  seigneurs  ne  feraient 
pas  valoir  par  eux-mfimes,  pr^supposait  des  termes  faciles 
et  qui  n'emp6chassent  pas  le  but  que  Pon  voulait  atteindre. 
Cette  condition  inh6rente  et  reconnue,  et  mise  k  execution 
par  les  6dits  de  retranchement,  se  trouve  aussi  dans  presque 
tous  les  titres  des  seigneurs  anterieurs  a  I'arrfet  de  1711.  Je 
la  regarde  comme  une  loi  d'ordre  public,  modifiant  considfi- 
rablement  la  tenure  a  cens  telle  qu'on  e6t  pu  autrement  Pin- 
duire  de  la  jurisprudence  et  de  la  pratique  en  France.  Si 
Pon  pent  dire  qu'A  d6faut  d'explication  precise,  elle  ne  d6- 
truisait  pas  ce  qui  6tait  essentieUement  inherent  au  fief, 
comme  la  directe  r6cognitive  et  les  profits  de  mutation  qui 
en  d6coulaient,  on  doit  dire  6galement  qu'elle  modifiait 
Pexercice  de  tous  autres  droits  conventionnels  et  facultatifs. 
Du  moins  elle  laissait  dans  la  main  du  16gislateur,  encore 
plus  que  le  droit  des  fiefs  n'y  6tait  demeur6  en  France,  vd  son 
imperfection  et  son  insuffisance,  le  pouvoir  d'expliquer  ju*- 
qu'ou  devaient  s'etendre  ces  additions  aux  profits  principaux 
du  moins  pour  Pavenir.     Ce  droit  du  Roi  de  16gislater  est 

(1)  La  premii^re  partie  de  cette  dissertation  sur  les  **  B^serves,  '^ 
(du  no.  208  au  no.  211)  a  616  r6dig6e  par  mon  Honorable  confrere, 
m,  le  Juge  Morin.  J'en  ai  fait  raoi-m^me  la  lecture,  k  raison  de 
son  absence  pour  cause  de  maladie. 
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pievu  dans  la  plupart  des  litres  de  concession  des  seigneurs, 
lugme  comme  allant  bien  an  dela  d'une  limitation]des  droits 
non  essentieUement  seigneurianx,  et  conunejpouvant  affec- 
ter  ces  derniers,  puisque  I'on  pouvait  changer  la  tenure  toute 
enti^re  et  "  les  droits  et  redevances  accoutum6s  "  en  faveur 
de  la  couronne  suivant  la  coutume  de  Paris,  qui  devait  6tre 
suivie  "  par  provision  et  jusqu'^  ce  qu^il  en  fAt  autrement 
"  ordonne." 

209.  De  cette  position  des  choses  a  Pepoque  de  I'arrfit 
de  1711,  j'en  viens  aux  propositions  suivantes  : 

lo.  Le  16gislateur  souverain,  qui  pouvait  faire  beau- 
coup  plus,  a  pu,  sans  violer  les  droits  qu'il  avait  accordes, 
prohiber  les  charges,  reserves  et  servitudes  impos6es  aux 
censitaires  en  diminution  du  domaine  utile,  lorsqu'elles 
n'6taient  pas  essentieUement  attachfies  a  la  directe,  ou  spe- 
cialement  6tablies  et  reconnues  comme  necessaires  k  I'exer- 
cice  des  autres  droits  du  seigneur. 

2o.  Le  16gislateur  a  fait  cette  prohibition  par  Parr6t  de 
nil,  explique  par  celui  de  1732,  quant  aux ^charges,  reser- 
ves et  servitudes  non  comprises  dans  la  limitation  ci-dessus, 
et  qui  ne  sont  pas  des  redevances  ou  prestations  annuelles. 

3o.  Cette  prohibition  6tait  de  droit  public,  6tablissait 
la  tenure,  et  on  n'y  pouvait  deroger  valablement 

4o.  Aucune  circonstance  po8t6rieure  n'a  annuls  ou 
aboli  cette  prohibition  ni  chang6  la  tenure  k  cet  §gard. 

210.  Quelques  developpements  vont  appuyer  sommai- 
rement  ces  propositions. 

lo.  Si  Pautorite  souveraine  eflt  trouv6  que  Pimposition 
d'une  rente  ou  surcens,  ou  d'un  cens  qui  flit  en  lui-m6me 
une  source  de  profits,  et  non  pas  simplement  r6cognitif| 
emp&chait  ses  intentions  d'etre  mises  k  effet,  elle  e&t  pa 
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limiter  ce  oens  4  la  somme  la  pins  minime.  C'6tait  la  t^- 
ritable  pratiqae  en  France.  C'itait  ainsi  qa'oA  Pavait  le- 
gard6  ici  de  mdme.  A  pins  ferte  raison,  la  m^me  anto- 
iit6  ponvait  le  fixer  arlntraiieinent  et  ponr  tonjonrs.  Elle 
ne  Pa  pas  fait,  si  ce  n'est  qn'elle  a  6tabli  nne  ccmfiseation 
dans  le  cas  oCi  le  seignenr  vondrait  ontrepasser  les  tanx 
d'nsage.  Mais  en  donnant  k  ce  dernier  tont  le  profit  qne 
comportait  la  valenr  de  ses  terres,  elle  a  trony6  nn  antre 
moyen  de  r^gler  et  de  simplifier  la  tennre,  et  de  proscrire 
les  abns  dont  on  se  plaignait,  en  ordonnant  qne  les  conces- 
sions se  feraient  k  titre  de  redevances.  Elle  16gitimait  ainsi 
nne  partie  des  charges  non  inh6rente8  an  syst^me  fgodal, 
et  d^fendait  le  reste.  Oto  ne  ponrrait  appeler  redeTanoea 
des  reserves,  charges  et  servitndes  an  moyen  desqnelles  le 
seignenr  oontinne  de  partager  le  domaine  ntile.  Une 
redevance  est  nne  {Nestation,  et  le  oensitaire  ne  ponvait 
devoir  ni  fonmir  ce  qni  ne  Ini  eti  jamais  a(q>artenn,  maia 
qne  le  seignenr  eAt  tonjoms  gard6  dans  sa  main«  C'esi 
parceqn'nne  redevance  proprement  dite  §tait  tonjonrs  d6fi- 
nie  et  avait  nne  valenr  appreciable,  qn'eUe  ne  ponvait  pa- 
raliser  P6tablissement  dn  pays,  comme  des  concessions  cik 
le  seignenr,  paraissant  donner  la  prc^ri6t6,  Panrait  de  fedt 
retenne  en  grande  partie. 

2o.  On  distingne,  qnant  d  P^tablissement  de  nnllit^s 
de  droit,  la  forme  prohibitive,  on  celle  simplement  imperati- 
ve, dont  le  16gislsUenr  s'est  servi.  Mais  m6me  dans  le  cas 
on  cette  demi^re  senlament  a  6t6  employee,  il  y  a  nnlUtg, 
qnand  la  legislation  est  de  droit  pnblic,  parceqn'alors  il  est 
qnestion,  non  de  definir  la  natnre  et  les  cons^qnenees  de 
certains  contrats,  on  d^antoriser  certains  modes  de  les 
effectner,  dans  les  cas  d'omission,  mais  d'6tablir  snr  des 
matiferes  d'un  int6r6t  general  et  affectant  Pordre  pnblic,  des 
lois  qne  tons  sont  tenus  de  respecter. 

3o.  L'etablissement  on  la  rfegnlarisation  d^nne  tenure 
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afleetant  toutes  lea  tenres  da  pays  pour  lequel  on  legislate, 
toutes  les  persoimes  qui  Phabitent  on  PbaMteront  &  toajcan, 
tous  cenx  qui  en  possMeront  les  tenes,  non  seulement  k 
titre  universel  comme  reprfiseiitans  des  piemien  obliges, 
mais  k  un  titre  quelconqne,  est  assortment  une  de  ces  lois 
fondamentales  et  d'ordre  pnblic.  Si  le  cens  eAt  £t6,  par 
Parrot  de  1711,  limits  et  rendu  fixe  k  tonjonrs,  cette  loi  eAt 
eu  ce  caract^re.  On  en  a  laiss^  la  quotit6  dans  Pexercice 
du  droit  priy§,  mais  on  a  prohib6  le  partage  de  la  tenre  con- 
c6d6e  entre  le  seignenr  et  le  concessionnaire.  La  distinction 
§tait  si  claire  et  a  6t6  si  bien  comprise,  que  dans  les  conces- 
sions de  seigneuries  faites  aprfes  Parrfet  de  Marly,  le  titre* 
probibe  quHl  soit  ins6r6  dans  les  sous-concessions — ^^  ni 
^^  somme  d'argent  ni  aucune  autre  charge  que  celle  de  sim- 
"  pie  titre  de  redevance.'' — Ces  mots  :  "  simple  titre  de 
^^  redevance,''  n'ont  pas  un  sens  doateux,  et  sont  adopt6s 
par  Pautorit6  supreme  dans  Parrot  de  17SS,  comme  r6su- 
mant  la  legislation  plus  d6taill6e  qui  ayait  6t6projet6e  et 
propos6e  dans  Pintervalle.  Si  Pon  a  oessi  d'ins6rer  lea 
mdmes  prohibitions  aussi  au  long  dans  tous  les  titres 
post6rieurs,  c'est  parceque  les  titres  6taient  subordonn^a 
k  la  loi  publique  du  pays,  qui  6tait  parfedtement  connue ; 
et  de  fait,  ces  reserves  et  charges  n'ont  pas  6t6  imposes 
sous  Pancien  gouyemement,  ni  m6me  pendant  longtems 
apr^s, 

Ce  n'est  pas  ici  le  lieu  d'examiner  les  consequences  de 
la  fixation  des  rentes  par  quelques-uns  de  ces  m^mes  titres. 

4o.  Les  jugements  rendus  sur  oppositions  afin  de  charge 
ou  afin  de  conserver,  maintenant  les  charges,  reserves  et  ser- 
vitudes de  cette  nature,  soit  par  d6faut  ou  sans  contestation 
directe  sur  ce  point,  ne  me  pdrais«eiU  pas  suffisantes  pour 
mettre  au  nfeant  la  tenure  des  terres  du  pays.  Et  y  eAtrileu 
contestation,  ou  mfime  une  jurisprudence  uniforme  dans  les 
demiers  tems,  si  elle  6tait  evidemment  fondle  stir  Perreur^ 
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on  ne  doit  pad  la  faiie  pr6valoir  aujourd'hui  qa'nn  examen 
plus  complet  I'a  d^montree  erron6e.  Or  cette  erreur  a  fete 
la  snpposition,  induite  en  panic  par  le  changement  d^oi^- 
nisation  et  m^me  d'idfees  comme  consequence  d'une  domi- 
nation nouvelle,  que  les  seigneurs  fetaient  maitres  absolus 
de  disposer  de  leurs  seigneuries,  comme  Vedt  6te  un  pro- 
prifetaire  soccager.  On  ne  le  pretend  plus  sans  doute  main- 
tenant.  Si  on  le  faisait,  la  legislation  qui  a  dc  tout  terns 
exempte  les  seigneurs  des  devoirs  et  charges  de  voierie  par 
rapport  aux  terres  non  conc6d6es,  Pinsistance  m6me  avec 
laquelle  les  seigneurs,  comme  on  le  voit  dans  Cugnet,  rfecla- 
maient  cette  exemption,  demeureraient  inexplicables. 

211.  La  cession  n'a  pas  d'ailleurs  pu  avoir  Peffet  d'aug- 
menter  la  propriety  des  seigneurs,  ni  de  Ifegitimer  a  leur 
profit  ce  qui  aurait  6t6  illegal  auparavant.  Aucune  autre 
loi,  positive  ou  inductive,  ne  Pa  fait  non  plus. 

213.  Aux  observations  de  mon  honorable  confrere,  (1) 
et  k  leur  appui,  j'ajouierai  les  suivantes. 

En  mfehie  tems  qu'etait  promulgu§  Parrfit  du  Roi  du  6 
Juillet  1711,  qui  enjoignait  aux  seigneurs  de  conc6der  a 
titre  de  redevances,  Sa  Majestfe  donnait  le  m6me  jour  un 
brevet  g6n6ral  de  ratification  de  plusieurs  concessions  en 
fief,  faites  par  le  gouvemeur  et  Pintendant.  (2)  Ce  brevet 
resume  toutes  les  conditions  et  reserves  que  le  Roi  entend 
fitre  impos6es  a  ces  sortes  de  concessions,  ainsi  qu'aux  sous- 
concessions  que  les  seigneurs  doivent  faire  a  leurs  tenan- 
ciers.  L'on  n'y  trouve  aucune  des  reserves  que  les  sei- 
gneurs ont  pris  sur  eux  de  stipuler  a  leur  profit,  et  qui  sont 
maintenant  soumises  a  Pexamen  de  cette  cour. 

213.  La  preuve  que  de  telles  rfeserves-fetaient  r6pudi6es 
par  les  tribunaux  du  pays  sous  le  gouvemement  fran^ais, 

(1)  Voir  ci-devant  p.  258  k  la  note. 

(2)  Ed.  etOrd.  inSt.  J,p.  323. 
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surtout  deptiis  Parrot  du  6  Jtiillet  1711,  nous  est  domt^ 
dans  plusiems  jugements  et  ordonnanoes  des  intendants. 

La  premiere  ordbnnance  k  citer,  puisqu'elle  a  6te  ren- 
due  a  Poccasion  d^une  demande  de  concession  en  censive, 
est  celle  de  Pintendant  B6gon,  du  28  Juin  1721,  rendue 
contre  le  seigneur  de  Vincelotte,  et  fond6e  sur  Parrfet  de  1711 
(1).  Le  d^fendeur  est  condamn6  a  passer  k  chacun  des  de- 
mandeuTs  un  contrat  de  concession;  puis,  Pordonnance 
porte  :  "  lui  faisons  defenses  d'6tablir  A^autres  droits  sur 

les  dites  terres  que  ceux  de  redevance^  et  de  faire  in- 
"  s6rer  dans  les  dits  contrats  d'autres  conditions  que  celles 
"  de  tenir  feu  et  lieu,  conserver  les  bois  de  chfine  propres  k  la 

constraction  des  vaisseaux,  donner  le  d6couvert  ordinaire 
"  k  leurs  voisins,  et  souffrir  les  chemins  qui  seront  necessai- 
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214.  De  ces  reserves  ill6gales,  celle  des  bois  parait  fitre 
celle  sur  laquelle  les  seigneurs  ont  le  plus  insist^.  Cepen- 
dant,  d^s  avant  Parrfet  de  1711,  nous  trouvons  cette  preten- 
tion repouss6e  par  un  jugement  de  Pintendant  Raudot  du 
16  Juin  1707.  (2)  Ce  jugement  fait  defense  au  Seigneur, 
le  sieur  de  Hertel,  de  troubler  son  censitaire  dans  sa  jouis- 
sance,  et  d^y  prendre  ni  enlever  autcun  boia. 

216.  Le  7  Juin  1714,  (3)  Pintendant  B6gon  rend  une 
ordonnance  sur  une  contestation  entre  les  seigneurs  de 
Chambly  et  leurs  censitaiies,  laquelle  contestaticm  soule- 
vait  plusieurs  questions. 

La  requfite  des  habitants  exposait  que  le  sieur  Hertel, 
seigneur  de  Chambly,  avait  permis  k  M.  de  Ramesay,  gou- 
vemeur  de  Montreal,  de  construire  un  moulin  a  scie  sur  la 

(1)  Ed.  et  Ord.,  iii-8.,  t.  2,  p.  461.    Voir  obscrvatioBS  sur  les  cen» 
et  rentes,  no.  J75. 

(2)  Extraits  de  Cugnet,  p.  23. 

(3)  2e  vol.  des  «  doc.  seig.''  p.  45. 
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Anhe  des  Hntons  ;  que  les  eanx  fetemieB  par  la  dame  de 
ce  motiliii,  inondajent  en  partie  lenia  tenes,  et  lenr  can- 
saient  on  tort  tx^n  c<Misid6iable  ;  qne  ces  mdmes  eaox^  par 
lenr  violente  chAte,  8(»tant  dn  dit  monlin,  entrainaient  la 
8cienre  de  bois  et  les  croCtes  qni  reataient  snr  leuis  prairies, 
ce  qui  en  g&tait  la  9oUe  et  les  mettait  dans  la  n^cessitS  d'o- 
ter  les  dits  bois  ponr  emp£cher  les  racines  des  herbes  de 
ponrir  ;  qn'il  avait  anssi  6t6  enlev6  nn  nombre  considerable 
d'arbres  de  pin  qne  le  dit  sr.  Hertel  avait  fonmis  an  dit 
monlin,  mma  qvfU  leur  en  eii  pay4  le  prix  qui  lew  6taU  d&y 
itant  les  maitres  dee  pins  qui  eanl  sur  leurs  habitaiiom.  lis 
demandaient  anssi  qn'il  lenr  fftt  permis  de  prendre  des  bois 
snr  les  terres  de  la  seignenrie  non  concidies. 

Les  seignenrs,  donataires  en  avancement  d'hoirie  dn 
dit  sienr  de  Hertel,  convenaient  de  faire  estimer  par  des  ar- 
bitres  les  dommages  qne  les  habitants  sonffiraient  lors  de 
I'inondation  des  eanx,  de  lenr  abandonner  toviee  lee  croides 
qne  les  eanx,  sortant  dn  monlin,  jetteraient  snr  lenrs  tenes, 
ponr  les  indenmiserdn  dommage  qn'ils  pr6tendaient  lenr 
dtre  &it  tant  par  les  dites  croAtes  qne  par  la  scieure  de  bois 
qni  se  r6pandaient  dans  lenrs  prairies  ;  suppliant,  qnant  k 
la  demande  dn  paiement  des  bois  de  {Hn  coupes  snr  leurs 
habitations,  de  snrseoir  jngement  k  cet  6gard  jusqn'an  re- 
tonr  de  M.  de  Ramesay  de  son  voyage  en  France,  attendn  les 
conventions  qne  le  dit  sienr  de  Hertel  avait  faites  avec  Ini ; 
et  qnant  k  la  demande  des  habitants  de  prendre  des  bois  snr 
les  terres^non  concidieSy  les  seignenrs  n^y  consentaient  pas. 

L'ordonnance  enjoint  de  nonuner  des  experts  ponr  esti- 
mer les  dommages  resultant  de  Pinondation  des  eanx, 
cans^e  par  la  dalle  dn  monlin,*  ponr  le  d§dommagement 
ftre  pay6  anx  habitants  snivont  le  proc^verbal  qui  en  se- 
rait  fait ;  ordonne  qne  les  croAtesqn'ils  avaient  ramassfies  et 
qn'ils  ramasseraient  k  Pavenir  snr  lenrs  prairies,  lenr  appa^ 
tiendraient  ponr  lenr  tenir  lien  de  d6dommagement,  tkox  du 


fi«5  b 

pasfl6  qae  de  TaTenir,  du  ton  qu'ih  prttendaient  que  lea 
dits  bois  et  sdures  leur  faisaient ;  que  lea  bois  de  pin  qui 
avaient  iU  coupis  eur  lea  terrea  dea  dUa  JuxbUantajpar  Pordre 
duar.  Hariely  aeraient  par  ItH  pay 6a  a%ix  dita  hdbitantaj  d 
raiaan  de  dix  aola  du  pied  d^arbrej  sanf  son  reconrs  oontre 

qui  il  aviserait ;  fait  d^fetnse  atix  dits  habitants  de 

prendre  des  bois  sttr  les  terres  de  la  dite  seigneurie  de 
Chambly  nof^-canc^d^eay  k  peine  etc. 

S16.  Le  4  juillet  1716  (1),  oidonnance  de  Pintendant 
B^gon  sor  contestation  entre  Joseph  Amiot,  aieur  de  Yin- 
celotte,  demandeur  contre  sept  de  ses  censitaiies. 

Par  le  titre  de  la  seigneurie  du  Cap  St.  Ignace,  conce- 
d6e  le  3  Nov.  1672,  k  Genevifeve  de  Chavigny,  veuve  Amiot 
et  m^re  du  demandeur,  il  6tait  dit :  ^^  que  la  dite  dame 
"  Amiot  conservera  les  bois  de  chesne  qui  se  trouveront  sur 
"  la  terre  qu'elle  se  sera  r6serv6e  pour  faire  son  principal 
"  manoir  ;  mesme  qu'elle  fera  la  reserve  des  dits  chesnes, 
^^  dans  P^tendue  des  concessions  particuli^res  faites  ou  a 
^^  faire  k  ses  tenanciers,  qui  seront  propres  a  la  construction 
"  des  vaisseaux." 

Sur  requite  presentee  k  MM.  de  Frontenac  et  Duches- 
neau,  cette  dame  avait  obtenu  une  ordcomance  du  29  Octo- 
bre  1680,  ^^  portant  permis  a  la  suppliante,"  dit  Pintendant 
B6gon  dans  celle  du  4  Juillet  1715,  ^^  de  prendre  des  bois 
^^  dans  P^tendue  de  la  dite  seigneurie,  pour  b&tir  les  mai- 
^^  sons  dont  elle  aura  besoin,  etpour  construire  des  barques, 
^'  sans  que  la  dite  ordonnanoe  puisse  prejudicier  a  la  clause 
^^  p<nrt6e  par  le  contrat  de  c<»ice8aion  de  M<  Talon,  ni  que 
^^  la  dite  Dlle.  Amiot  puisse  prendre  k  un  seul  habitant  tons 
^^  les  bois  qui  lui  pourraient  6ti^  n6cessaires,  non  plus  que 
^^  dans  les  lienx  06  les  habitants  de  la  dite  seigneurie  les 
^^  aoraient  cotiserv^s  poor  Pomement  de  leurs  concessdons 
'^  et  I'utiliti  de  leurs  mfinages.^' 

(I)  2d  rol.  des  «  doe.  aog."  p.  52. 
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/  Dans  sa  requdte,  le  demandeur  pretend  qu'en  veitu  de 

I  Pordonnance  obtenue  par  sa  m^re,  il  a  le  pouvoir  "  de 
I  prendre  des  ch6nes  dans  P^tendne  de  sa  seignenrie  de  Vinoe- 
lotte,  pour  bdtir  tani  par  mer  que  par  terrey  et  qu'i  cet  eflfet^ 
il  aurait,  il  y  a  environ  nn  an,  commence  k  conper  et  ^e»- 
ner  nne  partie  du  bois  de  ch^ne  nfecessaire  pour  xm  navire 
qu'il  vent  faire  construire,  lesqnels  bois  de  ch6ne  il  aurait 
tir6s  d'une  lieue  et  demie  de  chez  loi,  afin  de  conserve? 
quelques  arbres  de  m6me  bois  qui  se  trouvent  pins  proche 
sur  la  terre  de  quelqu'un  de  ses  senaiers^  pour  s'en  servir  a 
fur  et  A  mesure  qu'il  connaitrait,  en  b&tissant,  en  avoir  be- 
soin  ;  mais  qu'ayant  6te  oblig6  de  venir  a  Quebec,  malade, 
Phiver  dernier,  pour  travailler  a  sagu^rison,  les  dits  sensiers, 
malgre  la  reserve  faite  des  dits  bois  sur  leurs  censiveSy 
auraient,  aussitdt  aprfes  son  depart,  vendu  et  fait  enlever 
tous  les  chesnes  qu'ils  avaient  sru"  leurs  habitations,  pour  en 
frustrer  le  demandeur  et  profiler  d'un  bien  qui  ne  leur  appar- 
tient  pas ; "  coneluant  k  ce  qu'il  plaise  a  Pintendjant '"  lui 
permettre  de  faire  approcher  par  devant  lui  les  dits  habitants 
qui  out  vendu  furtivement  les  dits  chesnes,  pour  se  voir  con- 
damner  a  telle  peine  qu'il  lui  plaira  ordonner ;  que  toutes  les 
sommes  k  quoi  se  peuvent  monter  les  dites  ventes,  seront  de- 
livrfees  au  dit  demandeur  comme  proprietaire  des  dits  bois, 
et,  pour  6viter  k  frais,  que  le  capitaine  de  milice  de  la  dite 
c6te  fera  la  lecture  de  la  dite  requfete  aux  parties  intferes- 
s6es  ;  et  de  saisir,  entre  les  mains  de  Pacheteur  des  dits  ches- 
nes, le  paicment  dont  ils  seraient  convenus." 

Sur  cette  requite,  il  fut  permis  "  de  saisir  aux  risqnes 
et  perils  du  suppliant,  ainsi  que  requis,  entre  les  mains  du 
sr.  Prat. 


Trois  des  defendeurs  "  conviennent  d'avoir  vendu  quel- 
ques chines  qui  ^taient  sur  leurs  habUationSy  au  sieurPrat, 
pour  la  construction  d'un  vaisseau  qu'il  faisait  b&tir;  maid 
que  les  dits  chenes  n'appartiennent  point  au  dit  sr.  Vince- 
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loUe,  comme  il  I'avance  par  sa  dite  requ6te,  mais  bien  k  Sa 
Majest6,  qui  s'est  reserve,  dans  toutes  les  concessions  par 
elle  faites  des  terres  do  ce  pays  en  seigneuries,  les  bois  de 
chesnes  pour  la  construction  des  vaisseaux,  et  qui  a  ordonne 
aux  seigneurs  de  faire  la  m6me  reserve,  dans  les  conces- 
sions qu'ils  feraient  des  terres  de  leurs  seigneuries,  aux  ha- 
bitants de  ce  pays,  laquelle  reserve  n'est  point  faite,  pour 
que  les  seigneurs  en  profitent^  mais  seulement  afin  que  les 
bois  do  cliesnes  etant  conserves  en  cette  colonic,  Sa  Majeste 
en  puisse  disposer  pour  la  construction  des  vaisseaux  ;  que 
le  demandeur  ne  doit  point  se  prevaloir  de  la  permission 
jque  sa  m^re  a  obtenue  dc  MM.  de  Frontenac  et  Duches- 
neau,  de  prendre  des  bois  snr  les  terres  concedees  h  ses  ha 
bitants  pour  faire  des  bitiments  de  terre  et  de  mer,  puisque  la 
dite  permission  n'est  accordee  qu'^  condition  qu'ellene  pr6- 
judiciera  point  a  la  clause  portee  par  le  titre  de  concession 
de  Talon,  qui  assuj6tit  la  dite  Dame  de  Chavigny,  comme 
tons  les  autres  seigneurs  de  ce  pays,  k  conserver  et  faire 
conscrver  par  leurs  habitants  les  bois  de  ch6ne,  non4)as  pour 
clle,  mais  pour  le  Roy ;  et  que,  quand  m6me  ce  serait  une 
grikce  que  MM.  de  Frontenac  et  Duchesneau  auraient  voulu 
faire  a  la  dite  Dame  de  Chavigny,  elle  ne  peut  pr^judicier  d 
ses  habitantSj  puisquHh  n^ont  pas  4t4  enlenduSj  cette  permis- 
sion ayant  6te  accordee  sur  une  simple  requite  ;  que,  si  MM. 
de  Frontenac  et  Duchesneau,  avaient  eu  intention  que  la 
dite  Dame  fdt  traitee  plus  favorablement  qu'aucuns  autres 
seigneurs  de    la  colonic  en  lui  accordant  la  propri6t6  des 
bois    de    chesne,    que    Sa    Majest6     s'est    r6serv6e,    ils 
auraient    obtenu   un    brevet   du    Roi,  pour    confirmer    le 
don   qne  le  sr.  de  Vincelotte  pr6tend  avoir  6t6  fait  a  sa 
mfere    des   dits   bois  ;  que   depuis  r6tablissement  de   ce 
pays,  les  seigneurs  ont  vendu  des  bois  de  chesne  qui  se     \ 
sont  trouv6s  dans  l'6tendue  de  leurs  domaines,  et  les  habi-     \ 
tants  ceux  qui  se  sont  trouv6s  sur  leurs  concessions,  lors-     ' 
qu'ils  ont  trouv§  I'oc^usion  de  s'en  d6faire,  sans  que  les  un» 
ni  les  autres  aient  6t6  inqui^t^s  par  messieurs  lea  gouver 
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neurs  el  intendantt,  ponr  nubBom  de  lacostntwntioAfiutepar 
les  dits  seigneurs  et  habilants  k  la  clause  de  leors  tiHes  de 
concession,  portant  defense  de  disposer  des  bois  de  diesoe, 
ce  qui,  apparemment,  a  6t6  tol6r6  en  favenr  de  oenx  qui  <M, 
voalu  entreprendre  les  constractions  de  vaisseanx,  s^  cause 
de  Pavantage  que  la  colonie  en  retire,  mais  que  eette  tole- 
rance s^6tant  Umjoors  ^tendue  6galement  k  P^gaid  des  sei- 
gneurs et  des  habitants,  il  est  juste  que  chacnn  profite  des 
bois  de  chesne  qui  se  trouvent  sur  leurs  terres ;  et  en  effist, 
aueun  seigneur,  autre  que  le  dit  sr.  de  Vincelotte,  n'a  eu 
cette  pretention  contre  leurs  habitants  jusqu's^  present" 

Dans  cette  instance,  oa  avait  produit  un  titre  de  con- 
cession de  4  K  40  arpents,  aocorde  par  la  dite  Dame  Amiol 
a  Pierre  Glonet  le  14  Oct.  1678  (Becquet,  notaire),  par 
lequel  titre  Glonet  ^tait  tenu  de  conserver  debont  tons  les 
arbres  de  bois  de  chesnes,  qui  se  rencmitreraient  sur  la  dite 
concession,  propres  k  la  construction  des  vaisseaux. 

Voicice  que  porte  Tordonnance  dePintendant  B6gon  sur 
cette  contpstation  :  "Tout  vu  et  consid6r6,  nousavonssursis 
"  k  faire  droit  sur  la  demande  du  dit  Vincelotte,  jusqu'a  ce 
"  qu'il  ait  plu  k  Sa  Majestfe  de  nous  faire  savoir  ses  inten- 
"  tions  sur  la  dite  demande,  et  cependant^  par  provisiany 
"  nous  avons  accords  mainrlevH  de  la  saiHe  faUe  is  mai$is 
"  du  dU  Prat. 

217.  Deux  observations  k  faire  sur  cette  ordonnance. 

Puisque  la  Dame  Amiot  a  era  avoir  besoin  d'une  or- 
donnance  du  gouvemeur  et  de  Pintendant,  pour  6tre  autori- 
see  a  prendre  les  bois  de  chfine  sur  les  terres  de  ses  censi- 
taires ;  c'est  qu'elle  ne  consid6rait  pas  que  la  reserve  qu'elle 
en  avait  fiaite  dans  leurs  titres  de  ccmcessicHi,  lui  donn&t 
cette  autorite. 

D'un  autre  c6te,  Pintendant  Begoo^  en  chjonant  main- 
levee  4e  li^  saisie,  doit  dtie  cens6  avoir  it&  d'avis  que  le 
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goaYer&efitr  FKQtetute  ^  IMntendut  Daoheaieaii  livaieBt 
04itrepa8»6  letuv  poavoire  en  r^adant  Pordoniuaiice  invo* 
qa6e  par  k  demandeiff.  Q:iie  Voa  mmhxqae  tnoote^  que 
cette  demi^ie  cnrdoimafiee  ^tait  ant6rieiiie  k  Pan^t  da  6 
Jtdllet  1711. 

218.  Deux  auties  oidonnances  de  Pintendant  B^gon^ 
I'une  du  18  D^cembie  1716,  et  Pautre  dn  20  Mars  1716, 
(1),  font  defense  aux  habitants  d'o&attre  aucun  bais^  on 
d^entaiUer  les  whre9  tPhxMeSj  sor  les  teires  non<oncid6t9 
de  la  seignenrie,  mais  non  sor  leura  propres  tenes. 

219.  Michel  Lalibert^,  habitant  des  Isled  Bouchard, 
repr£sente  k  Pintendant  B6gon,  ^'  qud,  t>our  6tendr6  le  d6- 
firichement  de  sa  terre,  il  ti  6t6  oblig6  d'abattie,  Phiver 
dernier,  les  bois  qui  6taient  dans  P6tendue  de  la  tierre  qu'il 
a  mise  en  valeur,  parmi  lesquels  s'^tant  trouv6  plusieurs 
chines,  il  les  a  sci^s  et  fait  scier  en  bordages  plut6t  que 
de  faire  brdler  les  dits  arbres  sur  le  dit  terrain  ;  que  le 
sieur  Desjordy,  major  de  la  viUe  des  Trois-Riviferes,  et 
seigneur  des  Isles  Bouchard,  pr6tendant  quHl  n'aurait  pas 
dA  mettre  les  dits  ch6nes  en  bordages,  k  cause  de  la  reserve 
des  bois  de  chfine,  qui  est  faite  par  son  titre  de  concession, 
et  par  ceux  accord6s  a  tons  les  habitants  de  cette  colonic, 
a  retenu,  pour  le  prix  des  dits  arbres,  entre  ses  mains,  trente- 
six  minots  de  bl6  qui  reveniaient  au  dit  Lalibert6,^ur  sa 
part  dans  la  r^colte  d'une  terre  appartenant  an  dit  sr.  Des- 
jordy, qu'il  a  labour^e  et  ensemens6e  ji  moiti6  Pann^e  der- 
ni^re.  II  demande  k  Pintendant  qu'il  lui  plaise  condamner 
le  dit  sr.  Deqordy  k  lui  rendre  et  livrer  les  dits  36  minots  de 
bl6  qu'il  lui  a  retenus  pour  raison  de  dits  chines." 

«  A  quoi  ayant  €gard,  dit  PiU^fidaiit  dtuis  doft  juge- 
ment  du  29  Juillet  1722  (2),  ^^  et  attesdu  que  la  r6sel^  fiute 

(1)  Ed.  et  ord.  in-So.  t.  2,  p.  285, 45L 

(2)  Ed.  et  Ord.  in-So,  t.  2,  p.  471. 


"  par  les '  seignear.s  dans  les  conirats  tie  ccmcession  qn'ils 

"  donnent  a  lenrs  habitants,  est  faite  en  ccms^quence  de  la 

"  clause  inserfee  dans  tontes  les  concesftionfi  des  seignenries 

"  de  cettc  colonie,  par  laquelle  Sa  Majeste  se  rfeserve  les 

"  bois  de  ch^ne  pour  la  construction  des  vaisseaux,  et  <Ali- 

"  ge  les^propri6taires  des  dites  seigneuries  de  conserver  et 

"  faire  conserver  les  dits  bois  de  ch^ne  par  leurs  habitants  ; 

**  qite  cette  clause  rCattribue  point  aux  seigneurs  la  propriiU 

"  des  bois  de  ch^ne  qui  se  trouvent  dans  VStendue  des  terres 

"  quHls  concident ;  que  Pintention  de  Sa  Majeste  est  aussi 

*'  que  les  terres  conc6d6es  soient  mises  en  valeur,  ce  qui  ne 

**  se  pent  faire  par  les  habitants  qu'en  abattant  tous  les  bois 

"  qui  s'y  trouvent ;  qu'il  est  du  bien  public  que  tous  les  bois 

"  que  les  habitants  abattent  pour  avancer  le  defrichcment 

"  dc  leurs  terres,  soient  utilement  employes  en  bois  de  corde 

"  ou  en  planches,  madriers  et  bordages,  plut6t  que  d'etre 

"  brdles  sur  le  lieu,  la  vente  des  bois  etant  un  commerce 

"  necessaire  en  ce  pays ;  que  le  prix  que  les  habitants  en  re- 

"  tirent,  les  met  en  6tat  d'avanccr  leur  fetablissement,  et  de 

*'  payer  une  partie  des  depenses  qu'ils  y  font,  ce  qui  tend  a 

"  P6tablissemcnt  de  cettc  colonic,  et  que  d^ailleurs  les  pro- 

"  pri6taires  des  seigneuries  ne  peuvent  se  conserver  aucune 

"  PROPRi^T^  sur  des  terres  quails  ont  conc4d4es  d  litre  de 

"  cens  et  rente  seigneuriale. 

"  Nous  faisons  defense  au  sieur  Desjordy  de  troubler 

"  les  habitants  de  sa  seigneurie  dans  Pexploitation  et  vente 

"  des  bois  de  chfene  quUls  abattent  pour  faire  et  avancer 

"  leurs  defnchetnents,  et  de  leur  faire  aucune  demande  pour 

"  raison  des  dits  bois,  k  Pexception  de  ceux  qui  pourraient 

"  abattre  les  dits  bois  seulement  pour  les  vendre,  sans  tra- 

"  vaiUer  ensuite  k  d6fncher  les  terres  sur  lesquelles  ils  les 

"  auraient  abattus,  auquel  cas  lui  permettons  de  faire  saisir 

"  les  dits  bois,  et  de  se  pourvoir  ensuite  par  devant  nous 

"  pour  en  faire  ordonner  la  cenfiscation^  sans  que,  sous  au- 
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"  cun  pretexte,  il  poisse  rien  exigei:  des  dita  habitants  pour 
"  raison  des  dits  bois. 

"  Et  avant  faire  droit  sur  la  demande  du  dit  Lalibert6, 
**  pour  raison  des  dits  36  minots  de  ble,  ordonnons  que  le 
"  dit  ST.  Desjordy,  ou  son  procuretir,  viendra  pordevant 
"  nous  le  29  Aodt  prochain." 

Les  deux  parties  comparaissent  par  leurs  fond6s  de 
pouvoir  ;  celui  du  seigneur  disant  que  Pexpose  de  la  re- 
quite de  Lalibert6,  "  n'est  point  veritable,  en  ce  que  Pin- 
tention  du  dit  sieur  Desjordy  n'est  point  d'empfecherses  habi- 
tants de  profiter  des  bois  de  ehfine  a  fur  et  k  mesure  qu'ils  dfeser- 
tent  leurs  terres,  mais  seulement  d'emp^cher  d'abattre  les 
bois  de  chfene  dans  la  profondeur  des  terres  k  enx  conc6d6es, 
dont  ils  ne  font  point  le  defrichement,  parce  que,  lorsqu'ils 
ont  d6pouill§  les  dites  terres  des  dits  bois  de  chtoe,  ils  les 
abandonnent,  et  qu'il  ne  trouve  plus  d'habitants  qui  veulent 
s'6tablir  sur  les  dites  terres,  lorsque  les  bois  de  chfene  en 
ont  6t6  abattus,  consentant  d'ex6cuter  Pordonnanee  du  29 
Juillet  dernier,  et  of&ant  de  justifier  que  les  bois  de  chfene, 
coupfes  par  Lalibert6,  ne  Vont  point  iU  smr  sa  terre  seule- 
ment^ mais  sur  celles  des  autres  habitants  et  terres  non  con- 
ced6es,  et  que  c'est  ce  qui  PobKge  k  retenir  les  dits  86 
minots  de  ble,  jusqu'a  ce  que  la  dite  preuve  ait  et6  faite." 
Ces  allegues  6taient  nies  de  la  part  de  Pautre  partie,  qni, 
de  son  c6te,  dcmandait  a  faire  preuve,  et  concluait  a  la 
restitution  de  son  ble. 

Par  ordonnance  du  SO  Ao6t  1722  (1),  Pintendant, 
"  avant  faire  droit  sur  la  restitution  des  dits  36  minots 
de  bl6,  permet  aux  parties  de  faire  preuve  respective  de 
leurs  faits  devant  le  sr.  Raimbault,  procureur  du  roi  de  la 
jurisdiction  royalc  dc  Montreal,  qu'il  commet  et  sub-delfeguc 
pour  entendre   les  temoins  que    les   parties   feront  assignor 

(I)  2d  vol.  des  <*  doc.  seig."  p.  79. 
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pOMlevant  hil,  mat  letur  preuve  tespe^vcj  davoir ;  de  la 
part  du  sierup  Desjordy,  que  les  bois  de  chfine  coupes  par 
Lalibert6  ne  Pant  poirU  €t€  9ur  sa  terre  seulemeniy  mais  enr 
care  iur  cdles  des  aiutres  habitantSj  d  terres  rum<onUdi€s^ 
et  de  la  part  du  dii  Lalibert^,  que  les  dits  bois  de  chtoe 
qu'il  a  coupes,  Pont  iU  iur  sa  terre  d  Jur  d  meeure  qu^U  a 
avancises  diserts^  et  nan  $ur  les  pra/andeurs  des  aiutres  hor 
kUants  a  terres  nan<ane4dies.^^ 

220.  Nous  lisons  dans  une  ordoimanee  de  Pintendant 
Dnpny,  du  6  Avril  1727,  rendue  sur  les  plaintes  de  plusieurs 
seigneurs^  entre  autres  sur  ceUes  de  la  veuve  de  Joibert, 
«i  Dame  du  fief  et  seigneurie  de  PIslet  du  Portage,  "  (1). 
'^  atten4u  la  Ii6ces8it6  indispeusable  de  conserver  les  bois  de 
toute  esp^ce  dans  P^tendue  de  chaque  seigneurie,  tant  pour 
Pusage  des  seigneurs  particuliers  sur  la  terre  desquels  sont 
les  dits  arbres  et  bois,  que  pour  la  ccmservation  de  ceux  qui 
doivent  6tre  r6serv6s  au  Roi  par  les  titres  de  chaque  conces- 
sion  et  encofe  afin  que  les  habitants  de  chacune  des 

seigneuries  ne  se  dcmnent  plus  la  licence  et  la  libert6  de 
couper  des  bois  indistinctement,  et  aUleurs  que  sur  les  terres 
d  eux  canc6dies^  ni  mdme  de  iaire  aucun  tort  aux  arbres  de 
lenrs  seigneurs  ou  voisins  : 

^^  D6fendons  express6ment  a  tons  seigneurs  dialler  ou 
envoyer  couper  aucuns  bois  hors  de  P6tendue  de  leurs 
seigneuries,  k  tons  habitants  de  couper  pareillement  aucun 
bois,  ni  fisdre  aucune  coupe  ni  entailles  aux  arbres,  et  ce 
sans  une  permission  par  6crit  de  ceux  des  dits  seigneurs 
au  hMta^Ms  d  quiUs  dUs  arttres  appartiennmU 

SSL  Toutes  ces  ordonnances  que  je  viens  de  citer, 
^tabUssent  que  les  ceiisitaires  6taient  propri6taires  des 
bois  qui  se  trouvaient  sur  teurs  terres,  et  que  les  seigneurs 
n'avaient  pas  le  droit  d'en  faire  la  reserve  k  leur  profit,  ^^  ne 

(1)  2  ToL  des  <<  doc.  seig."  p.  101. 
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pouNant"  comme  le  dit  Pintendant  dans  PordonnanCe  ci- 
haut  citee,  du  29  Juillet  1722,  "  se  conscrver  aucune  pro- 
priet6  sur  des  terres  qu'ils  ont  concedees  a  litre  de'cens  et 
rentes  seigneuriale." 

222.  Du  reste,  lorsque  I'on  trouve,  dans  un  bail  a  cens, 
la  reserve  des  bois  de  ch6ne  ou  autres  bois,  eelte  reserve 
doit  6tre  cens6e  faite  au  profit  du  Roi,  qui  avait  impose  a 
son  vassal  I'obligation  de  la  stipuler  dans  les  litres  qu'il 
donnerait  a  ses  tenanciers.  Mdme  dans  ce  cas,  la  propriete 
de  ces  bois  n'en  est  pas  moins  celle  du  censitaire,  comme 
elle  etait  celle  du  seigneur  avant  Paccensemcnt.  En  effet, 
la  stipulation  que  le  Roi  faisait  de  cette  reserve  dans  une 
concession  en  fief,  n'avait  pas  Peffet  de  lui  conserver  la  pro- 
pri6t§  des  bois,  qui  en  6taient  Pobjet.  C'est  Popinion  des 
**  trois  avocats  distingu6s  au  parlement  de  Paris,'*  qui  se 
trouve  a  la  page  232  du  second  volume  des  documents  sei- 
gneuriaux.  (1)  "La  clause  de  conserver  et  faire  conserver 
par  les  tenanciers  les  bois  de  ch&ne  propres  pour  la  construc- 
tion des  vaisseaux  de  Sa  Majest4y  (ins^r^e  dans  certains  bre- 
vets du  Roi,)  ne  reserve  nullement  au  Roi  la  propriete  de 
ces  bois,''  disent  ces  trois  jurisconsultes. 

Le  sens  de  cette  clause,  ajoutent-ils,  "  n'est  done  autre 
que  d'assujetir  les  proprifetaires  de  ces  bois  de  chfisne  a  cer- 
taines  regies  qui  sepratiquent  en  France  pour  assurer  au  roy, 
qu'il  trouvera  toujours  et  par  preference  k  tout  autre  dans 

(1)  <<  Opinion  de  trois  avocats  distiogu6s  au  Parlement  de  Paris, 
relativement  k  la  legalit6  de  certaines  clauses  et  conditions  renferm6e9 
dans  les  litres  des  seigneuries,  et  duement  enr6gistr^e  k  Quebec,  le  28 
Aout  1782." 

Cette  consultation  est  datee  du  14*  Fevricr  1767,  et  est  sign6e  de 

Elie  de  Beaumont, 
Target 
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les  bois  de  ses  snjets,  cenx  dont  il  ama  besoin  poor  Peatie? 
tien  de  sa  marine  et  la  ccmstmetion  de  ses  vaisseaux.  C'est 
dans  cet  esprit  que  Particle  2,  da  tttre  de  I'ord.  des  eaox  et 
fordts,  des  bois  d  bdiir  pour  les  maisons  royales  d  bdtimetUs 
de  mer^  porte  :  **  Si  touttes  fois  on  avait  besoin  d'ancnnes 
**  pieces  de  telle  grossenr  et  longueur  qu'elles  ne  se  pussent 
"  trouver  dans  les  ventes  ordinaires,  en  ce  cas  le  grand 
^^  mattre  sur  les  etats  qui  en  seront  arr^t^s  en  n6tre  conseil, 
"  et  lettres  patentes  duement  v6rifi6es,  enpourramarqueret 
'^  le  faire  abattre  dans  nos  for6ts  es  lieux  moins  domagea- 
"  bles,  et  s'il  n'y  en  trouvoit  pas,  les  fera  choisir  et  prendre 
^^  dans  les  bois  de  nos  sujets,  tant  eccl^siastiques  qu'autres 
^^  sans  distinction  de  quality,  et  k  la  charge  depayer  la  juste 
"  valeur  qui  sera  estim§e  par  experts,  dont  notre  procureur 
^^  en  la  maitrise  et  les  parties  conviendront  par  devant  le 
((  grand  mattre,  lequel  au  d^ffaut  on  refus  en  nommera 
♦'  d'office." 

223.  C'est  ce  qui  a  §t6  pratiqu6  en  Canada.  La  pre- 
mi^re  preuve  que  j'en  trouve  et  qui  remonte  k  l'ann§6  1,664, 
est  consignee  dans  un  arr6t  du  conseil  sup6rieurde  Qu6bec, 
du  10  Juillet  de  cette  mfeme  ann6e.  (1) 

"  Sur  ce  qui  a  6t6  represent^  par  le  sieur  Poyrier,  est- 
"  il  dit,  qu*il  auroit  6t§  pris  quantity  de  bois  sur  sa  conces> 
*^  sion,  par  ordre  du  sieur  Baron  Dubois  Davaugour  pour 
"  la  construction  des  cazemattes,  sans  qu'il  en  ait  en 
"  aucune  recompense  quoiqu'il  en  receive  beaucoup  de 
"  dommage,  requ6rant  qu'il  lui  fat  accord^  quelque  chose  k 
"  cette  fin; 

"  Oui*  le  sieur  Bourdon  qui  a  dit  avoir  vu  les  lieux  oh 
"  le  dit  bois  a  6t6  pris,  le  conseil  a  ordonn6  que  le  sieur 
"  Charron  payera,  sur  la  somme  de  cent  cinquante  livies 
"  qu'il  doit  pour  le  prix  d'une  cazematte,  la  somme  de  vingt- 

(1)  Edits  et  Ord.  in-So.  t.  2,  p.  18. 
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"  cinq  livies  toamois  au  sieur  Poyrier ;  ce  faisaut  et  rappor^ 
"  tant  la  preaente  et  quittance  il  lui  en  sera  tenu  compte." 

234.  Les  documents  suivants  viennent  ci  Pappui  de  ce 
que  j'ai  fait  remarquer  plus  haut. 

lo.  Ordonnance  de  Pintendant  Hocquart,  du  5  Octobre 
1731  (1) : 

"  II  est  permis  au  sieur  Abb6  Le  Page  de  faire  exploiter 
"  dans  les  seigneuries  de  Berthier  et  Dautray  deux  mille 
"  pieds  cubes  de  bois  de  chfine  suivant  les  gabaris  et 
"  modules  que  nous  avons  fait  remettre  pour  serviralacons- 
"  truction  d'une  flutte  de  500  tonneaux  que  le  roy  est  dans 
"  le  dessein  de  faire  construire  4  Quebec,  lesquels  bois  il  fera 
"  conduire  en  cajeux  jusques  dans  la  rivifere  St.  Charles  de- 
^*  vant  le  palais  de  cette  vUle  pour  y  6tre  re^us  et  visitez 
^  en  la  mani^re  aocoutum§e.  La  prgsente  permission  don- 
^^  nee  en  con&Minit6  de  la  re^rve  que  Sa  Majest6  s'est  faite 
^^  de  pareils  bois  pour  son  service  dans  les  concessions  des 
*^  terres  et  seigneuries  de  cette  colonic  ; 

^^  MandoBS  aux  seigneurs,  aux  capitainee  et  officiers  des 
^^  c6te8  et  k  tous  autlies  qu'il  appartiendra  d'aider  et  faiie 
'*  aider  s^il  est  n^cesaaire  le  dit  sr.  Le  Page  dans  la  dite 
^^  exploitation  mi^ennant  aalaiie  raisonnable  a  ceux  qu'il 
^^  employera  i  la  susdite  exploitation. 

**  JVbta.  Pareille  permission  a  6t§  exp6di§e  au  sr.  De 
"  Bleuiy  dans  la  seigneurie  de  Chambly  et  dans  les  derri^- 
"  res  de  ia  seigneurie  de  Longueuil  qui  aboutissent  a  la  dite 
^  seigneurie  de  Chambly,  et  dans  trois  lieues  d'etendue  le 
^^  long  de  la  zivifere  de  Soiel  des  deux  c6t6s  d'icelle  depuis 
^'  la  ditte  seigneurie  de  Chambly  en  descendant  la  dite 
"  rivifere  de  Soiel.'' 

(1)  Ed.  et  ord.  m-8,  t.  2  p.  348. 
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2o.  Ordonnance  dc  Pintendant  Hocquart  du  7  Ffivrier 
1740  (1),  "  qui  fait  defense  a  plusieurs  proprietaiies  de 
lerres,  des  environs  de  Nicolet,  de  couper  auenns  chines 
sur  les  dites  terres,  jusqu'a  ce  que  les  visiles  en  soient  faites, 
sous  peine  de  confiscation  des  bois  coupes,  et  de  dix  livres 
d'araende,  applicable  aux  pauvres,  pour  chaque  pied  d'arbre 
de  ch6ne  coup6." 

So.  Ordonnance  du  mgme  intendant,  du  20  Mars  1740 

(8); 

**  Ayant  ete  inform6  qu'il  se  trouve  dans  PlsleJ^sus, 
"  dans  les  seigneuries  du  Lac-des-Deux-Montagnes,  de 
"  Madame  d'Argenteuil  et  de  Monsieur  de  Vaudreuil,  et 
"  dans  risle-Bizard,  une  quantit§  de  chfenes  assez  conside- 
"  rable,  propres  a  la  construction  des  vaisseaux  du  roi  : 

**  Nous  faisons  tr^s-expresses  inhibitions  et  defenses  aux 
"  propri^taires,  de  quelque  quality  et  condition  qu'ils  soient, 
*'  d'y  couper  ni  faire  couper  aucuns  ch6nes,  jusqu'a  ce  que 
^^  nous  en  ayons  fait  faire  la  viaite  et  que  2u>us  ayons  fait 
**  marquer  et  retenir  ceux  des  dits  chfenes  qui  se  trouveront 
*'  propres  pour  la  construction  des  vaisseaux  de  SaMajeste, 
^^  k  peine  centre  les  contrevenans  de  confiscation  des  bois 
"  coup6s  et  de  dix  livres  d'amende,  pour  ohaque  pied  d'ar- 
^  bre  de  ch6ne  qu'ils  auront  ainsi  indAmant  coupes ;  la  dite 
^'  amende  applicable  aux  d6noaciateurs. 


"  Mandons  aux  juges  des  lieux,  officiers  de  milice  et 
autres  qu'il  appartiendra,  de  tenir  la  main  a  notre  pr^sente 
"  ordonnance  qui  sera  lue,  publi6e  et  affichee  partout  ou 
"  besoin  sera,  k  ce  que  personne  n'enpretende  cause  d'igno- 
"  ranee ;  leur  enjoignons  de  nous  avertir,  ou  notre  subd61e- 
"  gu6  a  Montreal,  des  contraventions. 

(l)Eztraits  de  Cugnet,p.  72, 
(2)  Ed.  et  Ord.  in-8o,  t.  2.  p.  382. 
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4o.  Onlonnancse  da  lA^me  intendant,  dn  20  Juillet  1740 

(1): 

"  Estant  necessaire  de  pourvoir  a  la  mature  des  vais- 
*'  seaux  dont  Sa  Majesty  a  ordonn6  la  construction  en  ce 
"  pays  et  qu'elle  poura  ordonner  par  la  suite,  nous  avons  re- 
"  marqu6  dans  la  visite  que  nous  avons  faite  nous  Ai6me 
"  dans  les  environs  du  Lac  Champlain  et  ailleurs,  les  diff6- 
*'  rentes  piniferes  propres  a  ce  service  et  en  particulier  qu'il 
"  y  a  dans  la  seigneurie  de  Sorel  une  pinifere  d'une  lieue 
"  d'estendiie  sur  le  bord  de  la  Riviere  Richelieu,  la  ditte 
**  lieue  a  prendre  une  demie  lieue  an  dessns  du  Fort  Sorel 
"  en  montant  a  gauche,  ou  il  se  trouve  une  quantity  consi- 
**  derable  de  pins  rouges  d'une  bonne  quality,  de  belles  pro- 
"  portions  et  convenables  pour  faire  des  m^ts  pour  les  vais- 
"  seaux  du  roy.  Nous  avons  estira6  pour  le  bien  de  son 
"  service  de  rendre  la  presente  ordonnance,  laquelle  en  as- 
*'  surant  le  service  de  Sa  Majest6  sera  encore  avantageuse 
*'  a  la  dame  de  Ramezay  seigneur  et  proprifetaire  du  dit 
"  Sorel  que  nous  avons  entendu  et  aux  habitans  concession- 
"  naires  que  nous  avons  vus  sur  les  lieux,  c'est  a  s^avoir : 

Premi^ementj 

*'  Faisons  deffenses  k  tons  particuliers  g6n6ralement 
"  quelconques,  soit  ncgociants  ou  autres  de  couper  ou  faire 
"  couper  aucuns  pins  rouges  dans  P6tendue  de  la  ditte  pi- 
*'  nifere  specifi^e  cy  dessus  sans  notre  permission  expresse 
"  et  par  ecrit,  a  peine  de  cinquante  livres  d'amende  contre 
"  les  contrevenans  pour  chaque  pin  rouge  coup6,  et  de  Pa- 
"  mende  du  double  en  cas  de  recidive,  les  dites  amendes 
"  applicables  au  denonciateur. 

Secendementy 

"  Et  afin  d'engager  de  plus  en  plus  tant  les  proprietai- 
"  res  de  la  ditte  seigneurie  que  les  habitants  auxquels  il  a 

(1)  2d  vol.  des  "  doc.  seig."  p.  177. 
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*^  6t6  accord^  des  ccmcessions  dans  la  ditte  eatendde,  de 
^^  conserver  les  dits  pins  nous  leurs  promettcms  lorsqae  noo6 
**  eu  ferons  exploiter  de  leur  faire  payer,  B^avoir  : 

^^  Poor  ohaqne  pin  raoge  de  vingt  qnatre  pooees  de 
^^  diamettre  et  an  dessns  an  gros  bont,  d^lirri  de  son  £corce 
**  la  somme  de  trois  livies  pris  snr  pied,  celle  de  tnente  sols 
"  pour  ceux  de  vingt  trois  ponces  et  an  dessons  jusqn'i  dix 
^^  neuf  ponces,  et  vingt  sols  senlement  ponr  oenx  de  dix  hnit 
**  pouces  jnsqn'i  16  ponces,** 

5o.  Oidonnance  dn  mime  intendant,  da  18  JnilleC 
1742  (1)  : 

^^  II  est  ordonn6  k  Noel  Langlois  dit  Traversy  de  partir 
**  incessament  avec  Pierre  Abraham  dit  Desmarets  pour  se 
**  rendre  dans  le  haut  de  la  Riviere  de  St,  Fran9ois  k  Peffet 
**  d'y  faire  la  visite  des  boisquis^ytronverontsoitpin  rouge, 
^^  de  chesne,  on  autres  bois  propres  k  la  oonstruotion  et  ma- 
^^  ture  des  vaisseanx  de  Sa  Majesty. 

♦*  Les  dits  Traversy  et  Desmarets  observeront  attenti* 
*'  veraent  la  quality  des  bois,  leur  grosseur  et  longueur  sMls 
"  sont  noailleu ;  ils  examineront  la  quality  du  tferrain  les 
"  facilites,  commoditfes,  ou  difficult6s  qui  pourront  se  ren- 
"  contrer  pour  Pextraction  de  ces  bois  dn  b<mi  de  Pean, 
"  dont  ils  dresseront  proems  verbal,*' 

(1)  2d.  Tol.  des  «  doc.  aeig,  "  p^  183. 
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S25.  Sur  cette  mati^re,  le  piocrDrear'g6n6ral  pose  les 
qnesdons  suivantes  r — 

TVent€4roi9iime  question. — Lors  de  la  passation  de  Pac- 
te  seignenrial  de  1854,  les  seigneurs  en  Canada  avaient-ils 
le  droit  exclnsif  de  Mtir  des  moulins  k  farine,  et  avaient- 
ils  le  droit  de  demander  la  demolition  de  tons  moulins  de 
ce  genre  construits  par  d'autres  personnes  dans  les  limites  de 
leurs  censives  ? 

T^ente-quatriime  question. — Ces  droits  8^£tetidaient-ils 
k  toutes  les  seigneuries  ?  Sinon  ;  k  quelles  seigneuries  s'6- 
tendaient-ils  ?  Si  les  seigneurs  pouvaient  exereer  ces  droits 
vis-i-vis  leurs  censitairesj  pouvaient-ils  6galement  deman- 
der la  demolition  des  moulins  k  farine  ccmstruits  sur  des 
terres  dont  la  tenure  avait  6t6  commufie  en  franc-aleu  rotu- 
rier,  ou  en  franc  et  commun  soccage,  dans  les  limites  de 
leurs  fiefs  respectifs  ? 

TVente^inquiime  quMian. — Ces  droits,  s^ils  ^xistaieiit, 
{)'6tendaient-ils  aux  moulins  d'autre  nature  et  k  toutes  usi- 
Aes  mues  par  Peau  ?  Doivent-ils  fetre  c(msid6res  comme 
des  accessoires  du  droit  de  banality  ?  Avaient-ils  leur  ori- 
gine  dans  la  coutume  d<^  Paris  ou  dans  des  lois  sp6ciales  ? 

TVentesixiime  quesUofi. — Quelle  ^tait,  lors  de  la  passa** 
tion  de  Pacte  seigneurial  de  1854,  la  nature  et  P^tendue 
du  droit  de  banality  r6clam6  par  les  seigneurs  dans  le 


/ 


280  b 

Bas-Canada  ?  Quelle  est  son  origine  ?  Etait-ce  un  droit  fe- 
odal  ou  un  droit  de  justice  ?  Etait-il  recoimu  par  la  cou- 
tume  de  Paris  ?  A-t-il  6t6  introduit  dans  ce  pays,  regie  et 
defini  par  l'arr6t  du  4Juin  1686?  A  quelles  obligations 
les  seigneurs  d'un  c6t6,  et  les  eensitaires  de  I'autre,  6taicnt- 
ils  assujettis  par  ee  droit  ? 


I.  Selon  Particle  71  de  la  coutume  de  Paris,  "nul 
**  seigneur  ne  pe.ut  contraindre  ses  sujets  d'aller  an  four  ou 
"  moulin  qu'il  pretend  banal,  faire  corvees,  s'il  n'en  a  titre 
"  valable,  ou  aveu  et  d^nombrement  ancien,  et  n'est  repute 
"  titre  valable,  s'il  n'est  auparavant  25  ans." 

L'article  72  ajoute  ;  "  le  moulin  a  vent,  ne  pent  etre 
"  banal,  ni  sous  pr6texte  de  ce,  les  meuniers  voisins  empS- 
*'  ch68  de  chasser,  s'il  n'y  a  titre  ou  reconnaissance  par 
**  fecrit,  comme  dessu^.'* 

227.  Suivant  Henrion  de  Pansey,  (1)  il  n'y  avait  en 
France,  que  onze  coutumea  "  qui  faisoient  du  droit  de  ban- 
"  nalit4  un  droit  de  seigneurie  ;  de  manifere  que  sous  leur 
"  empire,  quiconque  avoit  fief,  6toit  autorise  a  contraindre 
"  ses  hommes  ou  sujets  k  user  exclusivement  de  ses  mou- 
"  lins,  fours  ou  pressoirs." 

"  Toutes  ces  coutumes,  ajoute  Pauteur,  ont  le  mfime 
"  esprit,  et  sont  con^ues  a  pen  pres  dans  les  mfimes  termes. 
**  Cependant  elles  different  par  quelques  nuances.  Dans  la 
"  coutume  d'Angoumois,  le  seigneur  ne  pent  jouir  de  ce 
^^  droit  de  baimalit6  que  lorsqu'il  a  une  jurisdiction  exercie, 
**  Les  coutumes  de  Tours  et  de  Loudunois  exigent,  pour  la 
**  hawnaliU  de  moulin,  que  Peau  qui  le  fait  toumer  soit  per* 
^^  p^tuelle.  Aux  termes  de  la  coutume  de  Sole,  le  sujet 
"  n'est  pas  oblig6  d'aller  au  moulin  de  son  seigneur,  toutes 
"  les  fois  qu^U  est  plus  voisin  d^un  autre. 

(1)  1. 1.  «  bannalit^s,"  §  2,  p.  175. 


281  b 

"  Comme  dans  ces  diiKrentes  Provinces,  c*est  la  loi 
"  qui  6tablit  les  bannalitSs,  on  lesappelle  bannaliUsligalea. 

"  Les  autres  coutumes,  on  sent  muettes  sur  les  banna- 
"  lites,  ou  n'en  parlent  que  comme  d'une  servitude  possible. 
"  Dans  ces  coutumes,  point  de  bannalites  sans  titres.  Par 
"  consequent  toutes  les  bannalitfis  y  sont  conventionneUes. 


"  §  3  "  Point  de  difficult^  a  Pegard  des  bannalites  legates ; 
*'  la  coutume  les  6tablit,  et  ce  titre  suffit  aux  seigneurs. 

"  Quant  aux  banalites  conventionneUeSj  dans  les  cou- 
"  tumes  qui  disposent  sur  ce  point,  il  faut  se  conformer  a  ce 
"  qu'elles  ordonnent  ;  dans  les  autres,  on  suit  la  disposition 
"  de  Particle  71  de  la  Coutume  de  Paris.  II  est  done  tr6s 
*'  important  de  connaitre  le  veritable  sens  de  cette  dispo- 
**  sition. 

"  Comme  cet  article,  ajout6  lors  de  la  reformation  de 
"  la  Coutume  en  1580,  n'existait  pas  dans  Pancienne  rfedi- 
"  g6e  en  1510,  pour  en  bien  saisir  Pesprit,  il  faut  d'abord 
"  se  rappeler  ce  qui  se  pratiquoit  avant  cette  6poque  de 
**  1580. 

"  En  parcourant  les  6crits  depositaires  de  nos  anciens 
"  usages,  on  est  tent6  de  cioire  qu'alors  la  bannalitS  6toit 
"  un  droit  ordinaire  de  toutes  les  seigneuries  ;  que  chaquc 
"  seigneur  6tait  fond6  k  contraindre  ses  censitaires  k  se 
"  servir  exclusivement  de  ses  fours,  moulins  ou  pressoirs, 
"  c'est  en  effet  ce  qui  resu^^e  du  chap.  108  des  6tablisse- 
"  mens  de  St.  Louis,  qui  dit  tr^s  expressement  que  toutes 
*^  les  fois  qu'il  plait  au  seigneur  de  faire  construire  un  mou- 
"  lin  dans  sa  ch^-tellenie,  tons  ses  hommes  sont  oblig6s  d'y 
"  moudre  leurs  grains. 


Cet  ancien  droit,   ce  droit  primitif  et  peut-6tre  uni- 
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^^  versely  vit  encore  dans  les  onze  coatomes  qui  attachent 
*^  k  chaque  fief  le  droit  de  bannalit6. 

"  A  P6gard  des  anties,  les  idfies  ont  pris  un  autre 
"  conrs.  Successivenlent  on  s'est  accord6  k  regarder  les 
^^  bannalit6s  d'on  obU  moins  favorable,  tellement  qu'on  en 
"  est  venu  k  les  rejetter  dans  la  classe  des  vfiritables  servi- 
^^  tudes.  Mais  ce  changement,  comme  toutes  les  revolutions 
"  qui  s'opferent  dans  les  mceurs  et  les  usages,  ne  s'est  ope- 
"  r6  que  lentement ;  en  voici  les  nuances  et  les  grada- 
"  tions. 

^^  En'cessant  de  regarder  les  bannalit^s  comme  des  d§- 
^^  pendances  naturelles  de  toutes  les  seigneuries,  on  ne 
"  les  fit  pas  d'abord  descendre  dans  la  classe  des  servitu- 
^^  des,  on  les  envisag^a  comme  des  droits  seigneuriaux  ac- 
^^  ciderUds.  C'est  la  qualification  que  leur  donnent  les 
^^  Jurisconsultes  des  14e  et  I5e  si^cles.  (I) 

^^  Ainsi  les  bannalit^s  confondues  k  cette  ^poque,  avec 
"  les  droits  seigneuriaux,  jouissaient  [de  la  m6me  faveur, 
"  s*acqu6roient  et  se  conservoient  comme  eux.  Vers  le 
"  16e  sifecle  les  opinions  variftrent  de  nouveau  ;  cependant 
^  on  n'alla  pas  d'abord  jusqu'ei  dire  en  termes  absolus,  les 
^^  banalit6s  ne  sont  autres  chose  que  des  servitudes ;  on 
^^  disoit :  ce  sont  des  esp^ces  de  servitudes. 

^^  Dumoulin  qui  voyoit  naitr^  cette  opinion,  la  combat- 
tit.  (2) 

"  Cependant  Popinion  nouvelle  s'enracinoit,  et  lors- 
"  qu'en  1580  on  proc6da  k  la  reformation  de  la  coutume  de 
"  Paris,  cette  opinion  avoit  tellement  pr6valu  que  les  r6for- 
"  mateurs  ajout^rent  Particle  71  ;  article  qui  decide  que 
^^  toutes  les  baimalit6s  sontautant  de  servitudes. 

(1)  BouteilUer,  <<  fiomme  rurale." 

(2)  De  dmduo  et  individuo,  p.  3,  no.  269. 
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"  Cette  decision,  comme  Ponvoit,  introduisoit  un  droit 
^^  nouvean  ;  mab  elle  ne  pouvait  pas  influer  sor  le  pa8s§, 
^^  pcNTter  atteinte  aux  bannalit6s  qui  s'^toient  6tablies  sous 
^^  l'autorit6  des  anciens  piincipes,  d'apr^s  la  maxime  que 
"  Peffet  des  loix  n'est  pas  r6troactif. 

"  Le  nouvel  article  ajout6  k  la  coutume  devoit  done 
"  porter  un  double  caractfere.  Tout  k  la  fois  dispositif  et 
"  pour  le  pass6  et  pour  Pavenir,  il  devoit  dire  qu'a  P6gard 
^^  des  bannalit6s  pr6c6demment  existantes,  la  16gitimit6  en 
^^  seroit  suffisamment  justifi^e  par  des  actes  possessoires, 
**  mais  qu'a  Pavenir  pour  6tablir  une  bannalit§,  il  faudroit, 
^^  comme  pour  toutes  les  autres  servitudes,  un  titre  formel  et 
"  contradictoire.'* 

228.  Ainsi  la  baiialit6  de  moulin  (1)  6tant  devenue  uni- 
quement  convenlwnndle  dans  la  coutume  de  Paris,  elle  n'a 
pu  exister  en  Canada  qu'£i  ce  titre,  apr^s  Pintroduction  de 
cette  coutume.  Depuis  cette  6poque,  la  legislation  particu- 
li^re  au  pays,  a-t-elle  modifi6  les  dispositions  de  la  coutume 
de  Paris  ?  Et  si  elle  Pa  fait,  ces  modifications  ont-elles  ren- 
du la  banalit6  de  moulin  Ugale^  de  converUionnelle  qu'elle 
6tait  dans  le  principe  ? 

Pour  mieux  faire  comprendre  les  actes  de  cette  legisla- 
tion, ainsi  que  la  jurisprudence  k  laquelle  ces  actes  out 
donn6  lieu,  principalement  sous  la  domination  fran^aise,  il 
est  n6cessaire  de  presenter  Panalyse  des  arrfets  et  des  deci- 
sions des  tribunaux,  d'une  mani^re  aussi  complete  que 
possible.  Mais,  auparavant,  il  me  semble  k  propros  de  faire 
quelques  observations  sur  les  deux  articles  sustranscrits  de 
la  coutume  de  Paris,  ainsi  que  sur  le  droit  de  police  que 
Pautorite  publique  pouvait  exercerrelativement  aux  moulins. 

229.  L'article  71,  en  parlant  de  moulin  banal,  ne  dis- 

Je  ne  parle  pas  de  la  banaliie  du  four.    Je  croia  qiie  I'exemple 
AmiQt,  seigneur  de  Vincelotte,  a  ete  suivi  par  bien  peu  des 
anciens  seigneurs. 


\\ 
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lingue  pas  entre  le  moulin  a  eau  ou  le  moulin  'k  vent ;  il  ne 
\^  se  sert  que  du  mot  moulin.  L'article  72  parle  nomm6ment 
du  moulin  a  vent.  Bien  qu'a  premiere  vue,  les  deux  esp^ 
ces  de  moulin  paraissent  6tre  placees  sur  le  mfeme  pied  pour 
les  effets  de  la  banalite,  quant  a  la  forme  et  a  la  date  des 
titres  nfecessaires  pour  les  banalites  de  moulin  en  general, 
Dependant,  pour  attacher  le  droit  de  banalit6  k  un  moulin  k 
vent,  la  convention  devait  contenir  un  6nonc6  particulier 
qui  n'etait  pas  neanmoins  requis  pour  attacher  cq  droit  a  un 
moulin  k  eau. 

Ecoutons  1^  dessus  Henrion  de  Pansey,  §.  27,  p.  227  : 

**  Lorsque  des  titres,  et  des  titres  r6guliers,  donnent  an 
^^  seigneur  la  banalit6  de  moulin  d  eauj  ou  de  moulin  en 
^'  gin^rai,  peut-on  en  conclure  qu'il  a  aussi  la  bannalite  de 
"  moulin  d  vent  ? 

"  Voici  de  quelle  mani^re  Basnage,  sur  Particle  210 
"  de    Normandie,    resout    cette   difficult^.     "  C'est    une 
\  "  maxime  que  le  moulin  a  vent  ne  pent  6tre  bannal,  mfime 

"  a  regard  du  seigneur  fonde  en  titre  et  en  reconnaissance 
"  par  6crit  du  droit  de  bannalite  de  moulin  a  eau,  si  le  litre 
"  ne  fait  mention  expresse  de  la  quality  du  moulin^  et  n^ 
"  declare  et  ne  determine  prScis^ment  que  c*est  un  moulin  d 
"  vent.  L'expressicm  g^n&rale  et  indifinie  de  moulin  banal 
"  ne  s^entend  que  du  moulin  d  eau  ;  et  le  seigneur  n'en 
"  ayant  point  de  cette  quaJite,  mais  sculement  un  moulin  k 
"  vent,  dont  la  fonction  depend  de  la  cause  la  plus  incer- 
**  taine,  la  plus  inconstante  et  la  plus  casuelle  du  monde  ; 
"  et  comme  il  arriverait  souvent  que  le  moulin  ne  toumerait 
"  point  fautc  de  vent,  il  ne  pourrait  servir  et  les  banniers 
"  en  souffriroient  une  incommodite  f&cheuse. 

Puis,  apr^s  avoir  rapporte  Popinion  contraire  de  M.  le 
President  Bouhier,  et  avoir  observe  que  "  ces  deux  opinicas 
pouvcnt  61  re  defonducs  par  des  raisons  k  pen  pr6s  d'^gale 
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force,''  Pauteur  des  dissertations  fiodales  dit :  "  mais  I(^ 
"  problfeme  semble  rfisolu  pour  la  coutume  de  Paris,  et  pour 
toutes  celles  dont  elle  fonne  le  droit  commun,  par  la  ma- 
*^  ni^re  dont  cette  m^me  coutume  de  Paris  est  redigee. 

"  L'article  71  determine  les  titres  necessaires  pour 
**  P6tablissement  des  bannalites  :  "  nul  seigneur  ne  pent 
**  contraindre  ses  sujets  d'aller  au  four  on  moulin  qu'il  pre- 
"  tend  banal,  s'il  n'en  a  titres,  etc.,  etc. 

"  Si  les  r6formateurs  avaient  entendu  comprendre  les 
"  moulins  a  vent  sous  la  denomination  generique  de  mou- 
"  lin ;  s'ils  avaient  pense  que  les  titres  attributifs  d'une  ba- 
"  nalit6  de  moulin  en  general,  ou  de  moulin  a  eau,  don- 
"  noient  le  mfeme  droit  pour  le  moulin  a  vent,  cet  article  71, 
"  ne  laissant  plus  rien  a  desirer,  ne  leur  laissoit  plus  rien  a 
"  dire  sur  les  bannalites  de  moulin.  Cependant  ils  consa- 
"  crent  un  article  particulier  aux  moulins  a  vent,  article 
"  ajout§  avec  une  affectation  marqu6e,  puisqu'il  n'est  que 
**  la  repetition  du  precedent  :  article  redige  de  manifere 
**  qu'il  faut  accuser  les  r6formateurs  de  la  coutume  d'avoir 
"  jett6  cette  disposition  au  hasard  et  sans  motifs,  ce  dont  il 
"  n'est  pas  permis  de  les  soup^onner,  ou  bien  reconnaitre 
"  que  leur  intention  a  6t6  de  decider  qu'il  faut,  pour  la  ban- 
"  nalite  de  moulin  k  vent,  un  titre  sp^dal^  et  que  pour  ren- 
^^  dre  bannal  un  moulin  de  cette  esp^ce,  il  ne  suffit  pas  d'a- 
"  voir  des  titres  generaux  de  bannalit6. 

"  Telle  est  la  manifere  de  voir  des  commentateurs  de  la 
"  coutume  de  Paris." 

Cette  distincticm  entre  le  titre  n^cessaire  pour  attribuer 
la  banality  a  un  moulin  k  vent,  et  celui  qui  suffit  pour  I'attri- 
buer  a  un  moulin  k  eau,  servira  a  expliquer  certaine  partie 
de  Parrot  du  conseil  superieur  du  Ir  Juillet  1675  dont  ilsera 
bient6t  fait  mention,  partie  qui  semble  n'avoir  pu  Pfitre  jus- 
qu'i  present. 
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230.  Un  mot,  maintenant,  du  droit  de  police  relative- 
ment  aux  moulins.  En  parlant  des  restrictions  apport6es  a 
la  liberty  naturelle  d'en  constmire,  surtout  de  celle  qui  r6- 
sulte  du  droit  f(§odal,  Henrion  de  Pansey  observe,  §.  19,  p. 
215 :  "  Mais  audessus  de  Pautoritfe  des  seigneurs,  il  estune 
"  autoritfi  plus  6minente,  k  laquelle  appartient  tout  ce  qui 
"  pent  intfiresser  Pordre  public,  la  police  g^n&ale^  et  qui  a 
"  le  droit  de  modifier  la  libertfe  de  chaque  individu  pour  le 
^^  bien  du  plus  grand  nombre. 


^^  Les  moulins  destines  k  donner  la  premiere  prepara- 
^^  tion  au  premier  des  alimens,  doivent  n6cessairement  6tre 
"  soumis  k  Pinspection  de  cette  autorite  supreme  ;  elle  a 
^^  done  le  droit  d'en  r6gler  non-seulement  la  police,  mais  le 
^^  nombre  •  •  .p.  216 :  Ceux  mftmesquiont  la  faculty  de  moudre 
^^  oix  ils  le  jugent  k  propos,  qui  jouissent  de  la  liberty  la  plus 
**  ind§finie  de  b&tir  des  moulins,  peuvent  en  6tre  emp6ob6s 
^*  par  les  manutenteurs  de  Pordre  public. 

Puis,  quant  au  droit  de  police  int6rieure  des  moulins, 
Henrion  de  Pansey  y  consacre  un  paragraphe  particulier, 
qui  est  le  21e  de  sa  dissertation  sur  les  banalit6s;  com- 
men^ant  avec  deux  ordonpances  dont  Pune  de  1350  et  Pau- 
tre  de  1439,  et  citant  les  articles  de  quelques  coutumes  qui 
portent  des  r^glements  sur  cette  mati^re,  et  qui,  dit-il,  ^^  for- 
ment  sur  ce  point  le  droit  commun."  On  va  voir  que  ce  droit 
de  r^glementer  la  police  des  moulins  a  6t6  souvent  exerc6 
en  Canada. 

231.  Le  premier  r^glement  parait  avoir  6t6  une  cmion- 
nance  du  gouvemeur,  M.  de  Lauion,  (1)  rendue  en  1652 
an  sujet  des  meuniers.  On  ne  re{»60enle  pas  cette  (»doii- 
nance ;  mais  il  en  est  fait  menlioQ  dans  un  airtt  du  oonseil 
sup6rieur  du  28  Mars  1667.  (2) 

(1)  La  commi&sion  de  M.  de  Lauzon,  qui  est  du  17  Janrier  1651, 
lui  doDne  le  pouvoir  de  ^  juger  tous  les  diffirends  qm  poorront  naitre 

(2)  Ei.  et  ord.  in-8o.  t.  2,  p.  36. 
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Get  anr6t  est  comme  suit :  <^  Sui  ce  qui  a  £t6  iepr6- 
^^  8ent6  par  le  proctureur-g^n^ral,  qu'il  se  commet  plusieurs 
^^  abus  par  les  meuniers  de  oe  pays,  en  la  mouture  dea  grainsy 
"  et  que  pour  y  rem^dier,  il  serait  k  propos  de  riiUrer  Por- 
^^  donnance  faite  en  1652  par  d6funt  M.  de  Lauzon  ci- 
^'  devant  gouvemeur  de  ce  pays  ;  vd  la  dite  oidonnanee  le 
^^  conseil  faisant  droit  a  ordoim6  et  ordonne  qu'elle  sortira 
"  son  plein  et  entier  effet,  sauf  a  y  augmenter  a  Pavenir,  si 
"  le  cas  y  §chet ;  et  que  les  dedommagements  des  propri6- 
^*  taires  portant  moudre  des  grains  aux  moulins,  seront 
^^  pris  sur  les  maitres  des  dits  moulins,  sauf  k  eux  de 
"  les  rejetter  sur  les  gages  de  leurs  valets  meuniers,  et 
^^  sera  le  present  arrdt  ajout6  au  pied  de  la  dite  or- 
"  donnanc^,  pour  le  tout  ensemble,  6tre  lu,  publi6  et  affi- 
"  ch6  partout  oii  besoin  est,  a  ce  qu'aucun  n'en  ignore." 

L'oidonnance  et  Parrot  que  je  viens  d'indiquer,  sont  les 
premiers  r^glements  canadiens  que  nous  poss6dions  concer- 

^  entre  eux  (officiera,  ministres  et  sujets  du  Roi,)  faire  puoir  les  d6- 
<^  linquantSy  et  m6me  ex6cuter  k  mort,  si  le  cas  hch%i,  le  tout  souve- 
^  rainement  et  sans  appel  ;  leur  ordouner  tout  ce  qu'il  verra  et  con- 
'<  naitra  6tre  n^cessaire  pour  notre  ser  vice  et  le  bien  de  nos  afiEeures^ 
<<  et  la  garde  et  conseryation  du  dit  pays  en  notre  ob^issance  ;  et 
'<  ce  aux  m6mes  droits  et  honneurs  et  prerogatives  que  les  pr6c6dents 
*'  gouTemeurs.'* 

Note. — ^Par  I'^dit  de  sa  creation,  du  mois  d'Arril  1663,  le  conseil 
sup6rieur  avait  le  pouroir  de  r^gler^  toutes  les  affaires  de  police,- 
pid>liques  et  particulidres  de  tout  le  pays." 

Le  24  Janrier  1667,  le  conseil  enr^gistra,  sur  le  r^quisitoire  du 
procureur-g6n6ra],  et  ^  pour  ^tre  sdvis  et  obsenr^s  selon  leur  forme 
et  teaenr,'*  ctitaiBB  r^gteneflts  ^  eoBcemant  la  justice,  poKce  et  ma- 
nutention  de  la  colonie,''  et  pr^parAs  par  PinttBdant  Talon.  Cehti-ci 
n'avait  pas  le  pouToir  de  faire  ccs  r^g^ements.  Le  premier  inten- 
dant  auquel  il  parait  que  ce  pouToir  fut  attribu6  est  M.  Duchesneau, 
dont  la  commission,  en  date  du  5  Juin  1675,  porte  :  <^  faire  avec  le 
'<  dit  conseil  souyerain  tons  les  r^lements    que  yous  estimerez  n^ces- 
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nant  les  moulins.  Du  moins,  je  n'en  ai  trouve  aactin  autre 
d'une  date  anterieure.  Le  mot  riUirer  qtd  est  ins€r6  dans 
Parrfit,  porterait  a  croire  que  Pordonnance  de  M.  de  Lanzon 
r6glait  les  d^dommagemenis  que  les  personnes  portant  mou- 
dre  pouvaient  avoir  le  droit  de  reclamer ;  d^dommagements 
dont  le  proprietaire  du  moulin  6tait  declare  6tre  personnel- 
lement  responsable,  sauf  son  recours  contre  son  meunier, 
coupable  d^abus  en  la  mcmture  des  grains,  Mais  pen  de 
terns  aprfes,  une  modification  a  cette  responsabilit6  du  maltre, 
fut  apport6e  par  un  autre  arrfet  du  conseil  sup6rieur  du  20 
Juin  1667.     (1.) 

Cet  arr6t  est  rendu  sur  requ6te  prfesentee  au  conseil 
"  par  la  plupart  des  proprietaires  des  moulins  de  ce  pays, 
"  tendant  a  remontrer  que  les  moulins  de  ce  pays  content  le 
"  double  et  le  triple  de  ceux  de  France,  tant  pour  les  cons- 
"  truire,  les  x6parer  et  les  entretenir,  que  pour  gager  et  nour- 
\ _^  "  rir  les  meuniers ;  en  consideration  de  quoi,  disaient-ils,  lis 
\  "  pourraient  demandcr  que  le  mouturage  ftit  proportionn6 
"  aux  depenses  susdites,  et  par  consequent  ,au  dessus  de 
"  Pordinaire  de  France  ;  nfeanmoins  quails  se  contentent  que 

«  saires  pour  la  police  g6n6rale  du  (lit  pajs,  ensemble  pour  les  foires 
<<  et  marches,  yente,  achat  et  d6bit  de  toutes  denizes  et  marchan- 
<<  disesi  lesquels  r^glements  g^n^raux,  yous  ferez  ex6cuter  par  les 
^  juges  subalternes  qui  coonoissent  de  la  police  particuli^re  dans  1'6- 
<<  tendue  de  leur  jurisdiction ;  et  en  cos  que  votis  estimiez  plus  i 
"  propos  et  n6cessaire  pour  le  bien  de  notre  service,  soit  par  la  diffi- 
"  cult6  ou  le  retardement  de  faire  les  dits  r^glemens  avec  le  dit  con- 
«  seil,  notes  vous  donnons  le  jxmvoir  et  faculti  par  ces  tnSntes 
^  prisentes  de  le  faire  seul  mdme  de  juger  souverainement  seul  en 
<<  mati^re  civile,  et  de  tout  ordonner  ainsi  que  yoos  rerrez  6tre  juste 
^  et  i  propos,  yalidant  d^  k  present  comme  poar  lora^  les  jugcBieBts, 
^  r^lements  et  ordonnances  qui  seront  akisi  par  yous  raidus,  tout 
<<  ainsique  s'ils  6taient  6man6s  de  nos  cours  soaveraines,  nonobstaat 
<<  toutes  recusations,  prises  i  partie,  6dits,  ordonnances  et  autres 
**  cboses  k  ce  contraires.'' 

(1).  Ed.  et  Ord.  in  8o  t.  2,  p.  39 
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^  ce  qui  a  £t6  pratiqn6  en  ce  pays  d^  son  commencement 
^^  conform6ment  aux  oidonnances  et  6dit8  royaux^  soit  con- 
^'  tinn^  dor6n^vant  comme  il  a  6t6  jusques  ^  present,  et  que 
^^  la  coutmne  de  Paris  qui  est  seule  re^ue  en  ce  pays  pour 
^<  toutes  cboses,  le  soit  aussi  pour  celle-ci. 

L'arr6t  ^^  ordonne  que  le  droit  de  mouturage  sera  pris  en 
**  ce  pays  ^  la  14e  f portion;  enjoint  au  lieutenant  civil  de 
"  tenir  la  main  k  Pex6cution  du  present  arr6t,  mfeme  de  se  ^^^^\^ 
"  transporter  de  tems  en  tems  pour  jauger  les  mesures  et 
'*  prendre  connaissance  de  ce  qui  se  passera ;  et  qu'au  sur- 
*^  plus  Poidonnance  du  sieur  de  Lauzon  sortira  son  effet, 
*^  avec  eette  modification^  qu'en  cas  de  malversation  par  les 
**  meuniers,  que  ceux  qui  se  trouveraientint6ress6s  n'auront 
**  leur  recours  que  sur  les  fermiers,  si  les  moulins  sont  af- 
"  ferm6Sy  sinon  sur  les  proprifitaires  dMceux  ;  et  pour  Ten- 
^^  tretien  de  la  pr^sente  oidonnance,  seront  les  propri6taires 
^^  des  grains  qui  seront  port6s  moudre,  tenus,  ou  personne 
^^  de  leur  part,  de  les  faire  peser  en  grains  au  moulin  par  le 
^^  meunier,  et  icelui  moulu,  faire  peser  la  farine,  faute  de 
^^  quoi  ne  seront  re^us  en  leurs  plaintes. 

Dans  cet  arrfet  et  la  requite  k  I'oecasion  de  laquelle  il        * 
est  rendu,  nous  voyons  une  reconnaissance  da  droit  de  I'au-        / 
torit6  pubUque  de  faire  des  r^glements  au  sujet  des  moulins.       ■ 
JusqnHci,  il  n^  a  aucune  modificaticm  des  articles  71  et  72      I 
de  la  coutume  de  Paris*    La  banalit6  de  moulin  est  done       < 
encore  k  I'^tat  de  banality  conventionnelle  entre  le  seigneur       ^ 
et  le  censitaire,  sujette  n^anmoins  a  Pintervention  de  Pan-      / 
VanXb  pubUque  pour  i^glementer  les  rapports  qui  doivent  en 
r§8iiher.    II  convienEt  encofe  de  remaiquer  que,  dans  Por- 
donnance  et  les  arrets  pr6cit6s,  il  n'est  question  que  de  pro- 
pri^taires  de  moolins  g€n6ralement,  sans  distingoer  s^ils      ^^^: 
sont  seigneurs  on  non. 


Le  ler  Juillet  1675,  arrSt  ou  ordonnance  du  con- 
seil  sup6rieur,  qui,  k  Poccasion  d'une  contestation    entre 
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deux  meuttierS)  declare  banaux  les  mouUns  aoit  a  eau^  soU 
dverU.    (1.) 

II  y  avait  deux  fermiers  du  moulin  do  la  seigneurie  de 
Dombouig,  Pierre  Lefebvre  dit  Ladouceur,  et  Pierre  Lafaye 
dit  Mouture.  Requ6te  fut  pr§sent6e  au  conseil  par  Charles 
I  Morin  ^^  meunier  au  moulin  de  la  seigneurie  de  Maure^  ten- 
"  dante  k  ce  que  le  dit  Pierre  Lefebvre  dit  Ladouceur,  Pun 
^^  des  fermiers  du  moulin  de  la  seigneurie  de  Dombourg,  fdt 
^^  condamn^  k  lui  restituer  la  farine  qu'il  a  prise  dans  les 
"  poches  de  lui  dit  Morin,  et  attends,  est-ildit,  que  le  moulin 
^'  de  Dombourg  n^est  poirU  banaly  et  qu'il  ne  pent  suffire 
^'  pour  erUretenir  de  farine  les  habitane  qui  en  dipendefdy 
"  permettre  au  dit  Morin  d'oZ/er  qu^r  lea  bleds  de  ceux  qui 
"  voudront  lui  en  donner  k  moudre,  et  faire  defense  au  dit 
"  Ladouceur  d'y  apporter  k  Pavenir  aucun  empfechement'* 

Mouture  comparait  pour  son  co-fermier,  Le  procureur- 
g6n6ral,  auquel  la  requite  avait  6t6  communiqu6e  par  or- 
donnance  du  conseil,  prend  des  conclusions.  Puis,  le  con- 
seil ^^  d^boute  le  dit  Morin  de  sa  demande  et  {pretentions; 
^^  et  faisant  droit  sur  les  dites  conclusions  et  conform§ment 
^  k  icelles,  ordonne  que  les  moulins  saU  d  eau  aaU  d  ventj 
"  que  les  seigneurs  auront  b&tis  ou  ferosntbfttir  a  Pavenir  sur 
^^  leurs  seigneuries,  seront  banaux^  et  ce  fiedsant  que  leuxs 
^^  tenanciers  qui  se  seront  obliges  par  les  litres  de  concesaian 
^^  quails  auront  pris  de  leurs  terres^  seront  tenus  d'y  pwter 
^^  moudre  leurs  grains,  et  de  les  y  laisser  aumoins  deux  fois 
^^  vingt  quatre  heures,  apr^s  lesquelles  il  leur  sera  Icnsible 
"  de  les  reprendre,  s'ils  n'^taient  moulus,  pour  le  porter 
^^  moudre  ailleurs,  sans  que  les  meuniers  puissent,  en  ce 
^^  cas,  pr6tendre  le  droit  de  mouture;  defenses  &eux  de 
^  chasser  les  uns  sur  les  autres,  k  peine,  suivant  la  coutu- 
"  me,  d'un  6cu  d'amende  envers  le  seigneur,  et  de  c<mfis- 
^^  cation  des  grains  et  voitures ;  ordonne  aussi  que  copies  du 

(1)    Ed.  etOrd.  inSot.  2,p.  62. 
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"  present  riglemeni  seront  envoyfies,  a  la  diligence  du  dit 
^^  procureur  g6n6ral,  par  toates  les  jurisdictions  de  q^  pays, 
**  pour  y  6tre  rfigistrfees,  et  qu'il  y  serapubli6  et  affich6  aux 
*^  lieux  acooatumes,  sit  la  diligence  des  procurenis  du  Roi, 
"  ou  fiscaux,  afin  que  personne  n'en  ignore." 

233.  L'cm  a  prfitendu  que  cet  anrfit  avait  rendu  en  Ca-  j 
nada,  la  banalit6  de  moulin,  UgaUy  de  conventionneUe  qu'elle  i 
avait  6t6  jusqu'alors.  Je  ne  suis  pas  de  cet  avis,  et  je  ne  \ 
vois  lien  dans  P^rr6t,  ni  dans  la  contestation  qui  y  a  donn6  \ 
lieu,  qui  puisse  le  justifier.  II  est  Evident  que  le  meunier 
de  Demaure  avait  cha896  sur  ses  voisins,  et  que  la  farine 
prise  dans  ses  poches  par  Pun  des  meuniers  de  Dombourgj 
6tait  le  produit  de  cette  chaase^  fiedte  au  prejudice  de  ce  der- 
nier. U  est  6galement  Evident,  et  cela  r6sulte  des  6nonc6s 
de  la  requfete  du  premier,  qu'il  y  avait  un  moulin  dans  la 
seigneurie  de  Dombourgy  et  que  c'^tait  un  moulin  d  venL 
De  ]k  le  moyen,  invoqu6  par  le  meunier  de  Demaure  pour 
sa  justification,  que  ce  moulin  n'^tait  pas  un  moulin  bancU  ; 
ce  qui  doit  n6cessairement  nous  faire  supposer  que  les  habi- 
tants de  Dombourg^  dont  il  avait  moulu  les  grains,  ou  ne 
s'etaient  nullement  obliges,  parleursoontrats  de  concession, 
k  la  banalit6  de  moulin  envers  leur  seigneur,  ou  que,  s'ils  s'y 
etaient  obliges,  la  convention  n'avait  pas  fait  une  mention 
txpresse  du  moulin  k  vent.  Si  le  moulin  en  question  edt 
^t6  un  moulin  k  eau,  le  meunier  de  Demaure  n'edt  eu  au- 
cun  pretexte  de  pr6tendre  que  ce  n'6tait  pas  un  moulin  ba- 
nal, auquel  les  tenanciers,  obliges  par  leurs  tUres  de  cancea- 
sions^  fQssent  tenus  de  porter  leurs  grains. 

Selon  le  meunier  de  Demaure^  le  moulin  invent  de  Damr 
bourgy  a  d^faut  de  mention  expresse  dans  le  bail  k  cens, 
ne  pouvait  6tTe  r6pute,  pour  le  censitaire,  moulin  banal. 
L'interprStation  donn6e  k  Particle  12  de  la  coutume  de  Pa- 
ris 6tait  en  sa  faveur.  Dans  ces  circonstances,  queUe  est  la 
port^e  du  r^glement  promulgu6  pax  l'aix6t  ?    Fait-il  dispar 
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raitre  la  banaliU  conveniunmeUey  potur  la  rendie  h  PaTenir 
hanaht^Ugale^  Point  da  tool.  Les  mots,  qui  seseroni 
obligSspai  le$  tUres  de  caneesgUm  quails  auranipris  de  kwrs 
terreSj  loin  d'admettie  cette  inteipr^tation,  ontnn  sens  tout 
contraire.  II  reconnaissent  que  la  banalit6  de  monlin 
n'existait  alors  et  ne  devait  ccmtinuer  d'exister  qu'^  titre  de 
banality  converUianneUe.  Antrement,  ces  mots  n'anraient 
aucone  signification,  aacun  efiet.  Le  l^gislateur  n'a  point 
vooln  6tendie  Papplication  de  scm  nonveau  rt^ement  de 
police  g^n^rale  sor  les  monlin^,  k  d'autres  qn'i  ceux  qui 
s'6taient  obliges  k  la  banalit6  envers  leur  seignenr  par  leiars 
contrats  de  concession,  qnoiqn'il  ne  fAt  pas  fait  Tnention, 
dans  ces  contrats,  de  monlin  k  Tent,  les  monlins  k  ean  ^tant, 
an  cas  de  stipulation  de  banalit6,  compris  de  plein  dmt 
dans  cette  stipulation.  Toot  Peflet,  d<mc,  da  nonveau  r^ 
glement,  est  de  placer  les  monlins  k  vent  sor  le  mftme  pied 
que  les  monlins  k  eau,  en  ce  sens  que  sans  menticHi  expres- 
se,  les  premiers  seront  census,  comme  les  demiers,  compris 
dans  la  convention  qui  stipule  la  banalit§  de  monlin,  soit 
pour  le  pass6,  soit  roar  I'avenir. 

Le  droit  de  banalit6  de  moalin  reste  done  encore  a 
P^lat  de  banality  coaventi<mnelle ;  seidement  Parrdt  semble 
pr^juger,  dans  la  negative,  la  question  de  savoir  si  la  con- 
vention poavait  6tre  16galement  faite  par  un  autre  aete  que 
celui  de  la  cmicessioa  de  la  teife  du  ceniutaire. 

234.  Le  11  Mai  1676  (1)>  le  conseil  sup6rieur  kit  des 
r^glements  g^neraux  pour  la  police.  Le  S5e  article  defend 
aux  meuniers  "  de  faire  payer  pour  le  mouturage  de  grains 
plus  que  le  quatorzi^me,  et  de  chasser  les  uns  sur  les 
autres,  "  reproduit  presque  litt6ralement  le  reste  du  dispo- 
sitif  de  Parrgt  du  20  Juin  1667  (ci-dessus  no.  SSI.)  sur  le 
recours  a  exercer  en  cas  de  malversation  des  meuniers,  et 
enjoint  k  ceux-ci  ^'  d'avoir  des  poids  pour  peser.  " 

(1)  Ed.  et  Ord.  in  8.  t.  2,  jp.  65-71.  ~  ^  ^ 


S93  b 

tS5.  Dans  l^ordre  des  dates,  se  prisente  maintenant 
I'anrdt  le  plus  important  sur  cette  mati^ie,  c'est  celui  du 
ccmseil  d'Etat  du  lUn  da  4  Juin  1686.  (1)  U  est  en  ces 
termes  : 

^^  Le  Roi  6tant  en  son  oonseil,  ayant  £t6  inform^  que 
^'  la  plupart  des  seigneurs  qui  poss^dent  des  fiefs  dans  scm 
^<  pays  de  la  Nouvelle  France  negligent  de  b&tir  des  mou- 
^^  lins  banaux  n^oessaiies  pour  la  subsistance  des  habitants 
^^  du  dit  pays,  et  Toulant  pourvoir  k  un  d6faut  si  pr6judicia- 
^^  ble  k  Pentretien  de  la  colonie,  S.  M.  6tant  en  son  conseU 
^^  a  ordonn^  et  ordonne  que  tons  les  seigneurs  qui  possd** 
^'  dent  des  fiefs  dans  l'6tendue  du  dit  pays  de  la  NouYelle 
^^  France,  seront  tenus  d'y  iaire  constmire  des  moulins 
^^  banaux  dans  le  terns  dHine  ann6e  apr^s  la  publication 
^^  du  present  arr^t,  et  le  dit  terns  passi,  fieiute  par  eux  d'y 
^^  avoir  satisfait,  permet  Sa  Majesty  d  taua  particuliersy  de 
*^  quelque  quality  et  conditicms  qu'ils  soient,  de  b&tir  les 
<<  dits  moulins,  leur  en  aUribuant  d  cefte  jSn  le  droit  de 
^<  banaliUy  fateant  difemee  d  tautee  pereannee  de  ke  y 
«  trauUer. '' 

286.  Cet  arrdt  fet  enr6gi8tr6  k  Qu6bec,  le  21  Oct.  1686, 
suivant  un  arrdt  du  conseil  snp£rieur  du  mime  jour,  qui, 
en  m6me  terns,  en  avait  ordonn6  la  publication  aux  lieux  et 
endroits  n6cessaires  et  accoutumis  ;  mais  cette  publicaticm 
ne  fut  faite,  dans  les  trois  gouvemements  alors  existant, 
que  Tingt  ans  apr^s,  savoir,  k  Montreal  et  aux  Trois  Rivie- 
res en  Janvier,  et  k  Quebec  en  F6vrier  1707,  en  consequen- 
ce d'un  ordre  expr^s  port6  dans  un  arrfit  du  conseil 
supirieur  du  20  D6cembre  1706  (2). 

Le  retard  appott6  i  sa  paUication  est  one  preuve  que 
Parrot  du  conseil  d'etat  n'6tait  pas  du  gout  des  seigneurs, 

(l)*£d.  et  Ori.  in  8o.  1. 1,  p.  255. 
(2)  Ed.  et  Ord.iD  8o  t.  2^  p«  146-150. 


294  b 


bien  quails  eussent  le  soin,  par  les  baux  a  cens,  d'assnj^tir 
ieurs  tenanciers  a  la  banality  de  monlin,  larsqu^U  y  en  oti- 
rait  an  de  amstrmt  dans  leur  adgneurie.  Telle  est  la  sti- 
pulation ordinaire  que  I'on  trouve  dans  les  contrats  de  con- 
cession. L'intendant  Raudot,  rend  compte  de  ce  retard, 
dans  le  passage  suivant  de  sa  lettre  du  10  Nov.  1707 :  "  Je 
"  croirais  done,  Monseigneur,. . . .  qu'il  serait  n§cessaire.... 
**  qu'on  conservftt  aux  seigneurs  le  droit  de  banality  en 
**  faisant  b4tir  un  moulin  dans  Ieurs  seigneuries  dans  un 
^^  an,  sincm  qu'on  les  d6clar&t  d§chus  de  Ieurs  droits,  sans 
*^  que  les  habitants  fussent  oblig§s,  lorsqu'il  y  en  aurait  un 
**  de  b&ti,  d'y  aller  faire  moudre  leurs  grains;  sans  cela, 
**  Monseigneur,  on  ne  viendra  jamais  k  bout  de  leur  faire 
"  b&tir  des  moulins,  de  la  privation  desquels  les  habitants 
^^  souffirent  beaueoup,  n'6tant  pas  en  6tat,  k  cause  de  leur 
**  peu  de  moyens,  de  profiter  de  la  grftce  que  S.  M.  leur  a 
^^  faite,  en  leur  accordant  la  permission  d'en  bdtir  en  cos  que 
^^  les  seigneurs  ne  lefissent  dans  un  an. 

"  Cela  leur  a  6t§  accordS  en  ParmSe  1686,  par  un  arrfit 
"  qui  a  6t6  enr6gistr6  au  conseil  de  ce  pays,  mais  Parrfet 
"  d'enregistrement  n'ayant  pas  6t6  envoy6  aux  justices 
"  subaltemes  pour  (ire  public j  ces  peuples  n'ont  pu  jouir  de 
"  cette  gr&ce  jusqu'a  present,  et  il  ne  Pa  6t6  que  depuis  que 
*'  je  suis  ici,  en  ayant  eu  connaissance  par  un  proems  qui  a 
"  6t6  jug6  depuis  peu,  dans  lequel  cet  arrfet  6tait  produit  et 
**  dont  une  des  parties  au  proems  n'a  pas  pu  tirer  avantage, 
"  parce  qu'il  6tait  demeur6  sans  publication.  Onn'enpeut 
"  imputer  la  faute  qu'au  sieur  D'Auteuil,  lequel,  en  qualite 
''  de  procureur-g6n6ral  de  ce  conseil,  est  charg6  d'envoyer 
^^  les  arrets  de  cette  qualite  dans  les  si6ges  subaltemes  ;  mais 
'^  U  6taU  de  son  int6r6t  comme  seigneur  et  aussi  de  Pintirit 
^f'  de  qudques  conseiHers,  aussi  seigneurSj  de  ne  pas /aire 
^^  anmaUre  le  dit  arrity 


237.  L'arrfit  du  4  Juin  1686,  a-t-il  eu  Peffet  de  rendre 
la  banality  de  moulin  Ugak  en  Canada,  ou  I'a-t-il  mainte- 
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zme  k  P6tat  de  baaalit6  canventurnndUj  tout  en  obligeazit 
les  seigneurs  de  construire  des  moulins,  sous  peine  d'dtre 
d6cbus  de  leur  droit  k  cette  banalit§.  Je  crois  qu'on  ne  sau- 
rait  faire  antrement  que  de  se  prononcerpour  Pafl5nnative  sur 
la  premiere  de  ces  questions,  et  par  consfiquent  pour  la  ne- 
gative sur  la  demifere.  Dans  le  systfeme  contraire,  Parr6t, 
k  mon  avis,  serait  un  non-sens.  En  effet,  si  la  banality  con- 
tinue, nonobstant  cet  arrfet,  d'etre  conventionnelle,  le  censi- 
taire  ne  pourra  y  fitre  oblig6  que  de  son  consentement  et  de 
celui  du  seigneur.  C'est  entre  eux  que  doit  intervenir  la  con- 
ven*tion  qui  assuj6tit  le  premier  k  la  banalit6  de  moulin,  et 
non  entre  le  censitaire  et  une  autre  personne.  Cette  con- 
vention est  faite  dans  le  bail  k  cens.  Le  seigneur  seul  pent 
donner  ce  bail ;  lui  seul  par  consequent  peut  stipuler  la  ba- 
nality. 

Dans  le  cas  pr6vu  par  Parrfet,  aprfes  que  le  seigneur 
aura  6t6  d§clar6  d6chu  de  son  droit,  k  raison  de  sa  negli- 
gence de  construire  un  moulin,  tout  particxdier  pourra 
obtenir  la  permission  d'en  construire  un,  et,  dans  ce  cas, 
Parrfet  lui  attribue  le  droit  de  banalit6.  Dans  le  systfeme 
que  je  combats,  sur  qui  ce  particulier  exercera-t-il  son 
droit  de  banalite  ?  Assur6ment  ce  ne  sera  que  sur  ceux 
des  censitaires  qui  se  seront  obliges  {k  la  banalitfe)  par 
les  ttires  de  concession  quails  auront  pris  de  leurs  terreSy 
pour  me  servir  des  termes  de  Parrfet  du  ler  Juillet  1675. 
Ceux  qui  ne  se  seront  point  ainsi  obliges  continueront 
d'etre  exempts  de  suivre  cette  banalite. 

Supposons  maintenant  deux  cas  possibles,  k  Pepoque  de 
la  decheance  prononcee  centre  le  seigneur  et  de  la  cons- 
tructicm  d'un  moulin  par  le  particulier  qui  en  a  obtenu  la 
permission  :  le  premier,  celui  d'urie  seigneurie  tout  ou  pres- 
que  tout  habitee,  mals  dont  aucun  des  tenanciers  n'a  ete 
soumis  k  la  banalite  par  son  contrat  de  concession  :  le 
second,  celui  d'une   seigneurie  peu  habitee,  mais  dont  tons 
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les  tenanden,  aa  one  partie  aenlemeat  des  tenancieis  out 
6t6  soomifl  i  oette  banality. 

Dans  le  piemiei^  de  cea  cas,  quesignifiera  le  droit  de  ba- 
nality que  l'anr6t  attribue  an  particulier  qui  a  constmit  le 
monlin  ?  Sera-t-il  bien  profitable  ?  U  ne  poorra  atteindre 
ancnn  dea  censitaiiea,  ils  en  sont  tons  exempta.  U  sera 
m6me  impossible  qu'il  existe,  pnisqu'il  n'y  a  paa  de  wjets 
banniers.  Ce  n'est  paa  la  constraction  mat^rielle  d'un 
monlin  qui  constitue  ki  banality,  mais  bien  Passuj^tiaBe- 
ment  du  tenancier  k  porter  son  grain  moudre  k  ce  moulin^ 
soit  en  vertu  de  la  loi  ou  de  la  convention.  M.  le  president 
Bouhier  dSfinit  la  banalit6  :  ^^  le  droit  d'interdire  k  ceux  qui 
^<  y  aont  snjets^  la  facult6  de  fidre  certaine  chose,  autre- 
^^  ment  que  de  la  mani^re  qui  leur  est  prescrite,  sous  les 
^<  peines  portges  par  les  loix,  les  conventions  ou  la  coutume.'* 

Or,  dans  I'hypothiae  dont  il  s'agit  aucun  des  tenan- 
cierS)  n'est  assuj^ti,  ni  par  la  loi,  ni  par  la  conventicm,  ni 
par  la  coutume,  k  pcHrter  moudre  son  grain  an  monlin  de  la 
seigneurie.  II  n'existe  done  pas  centre  euxde  droit  de  bana- 
lity. II  faudra  done  dire  que,  A  le  particulier  qui  a  con9- 
truit  le  monlin,  a  par  Ik  acquis  aucun  droit  de  iMmaUt^,  ce 
n'est  qu'une  banality  enfatr,  ime  banaliU  bom  s^feU  banr 
nier$  I  Quel  particulier  serait  assez  insens6  pour  poursui- 
vre  le  seigneur  en  d6ch§ance  de  son  droit  pour  se  le  faire 
attribuer  k  lui-mdme  ?  On  ne  saurait  en  concevoir  I'id^e. 
Ne  voit-on  pas  que  ce  syst^me  conduit  k  une  conclusicHi 
absurde  !  qu'il  r6duit  k  n^ant  ParrSt  du  4  Juin  1686,  bien- 
qu'il  ait  6t6  port6  dans  Pint6r6t  de  tons  les  habitants  de  la 
colonie  ? 

Voyons  maintenant  quelle  aera  Pc^ration  de  ce  i^st^* 
me  dans  la  deuxi^me  hypbth^se,  celle  d'une  seigneurie  pen 
habit6e,  mais  dont  les  tenanciers,  ou  une  partie  seulement, 
ont  kxk  par  leurs  contrats  de  ccmcession,  assnj^tis  k  la  ba- 
nality.   Dans  cette  seigneurie,  le  plus  grand  ncninbre  dea  terres 
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sent  encore  i  conceder.  Le  tiers  qui  anra  cpnstmit  un  mou- 
lin,  apr^s  la  d6cheance  prononc6e  oontre  le  seigneur,  aura 
bien  le  droit  de  banalit6  sur  les ,  tenanciers  qui  s'y  seront 
obliges ;  et  s'il  n'y  en  a  qu'un  petit  nombre  qui  s'y  soient  ainsi 
obliges,  il  ne  pourra  exercer  ce  droit  que  oontre  ce  petit 
nombre.  Mais  en  sera-t-il  de  m6me  des  concessionnaires  k 
venir  ?  Par  quel  moyen  ceux-ci  pourront-ils  y  6tre  assuj6- 
tis  dans  le  systfeme  de  banalit6  carwemtionneUe  ?  J'avoue 
que  jusqij'ici,  il  ne  m'a  pas  6t6  donn6  de  comprendre  par 
quelle  voie  cela  pourra  se  faire.  Le  seigneur  n'est  d6cha 
que  du  droit  de  banalit6,  il  ne  Pest  pas  de  celui  de  conc6- 
der  les  terres  de  sa  seigneurie.  Ce  sera  done  lui  qui  con- 
tinuera  de  faire  ces  concessions.  Les  conventions  qui  y 
seront  ins6r6es,  seront  des  conventions  qui  interviendront 
entre  lui  et  ses  censitaires,  et  non  entre  ces  demiers  et  le 
tiers  qui  aura  b4ti  le  moulin ;  celui-ci  y  sera  tout-a-fait 
Stranger.  En  supposant,  m6me  poor  un  moment,  que  dans 
rm  pareil  contrat  de  concessicm,  on  seigneur  eAt  encore  le 
droit  de  stipuler  la  banality,  nonobstant  sa  d6ch6ance  de  ce 
droit,  il  lui  est  libre  de  le  faire  ou  de  ne  le  pas  faire  ;  s'il 
ne  le  fait  pas,  le  censitaire  est  exempt  de  la  banality  ;  le 
seigneur,  en  s'abstenant  de  stipuler  la  banality,  aurait 
done  le  pouvoir  d'6tendre  cette  exemption  k  tons  les  con- 
cessionnaires k  venir.  D'un  autre  cdt6,  s'il  stipulait  ce 
droit,  il  ne  le  stipulerait  pas  au  profit  du  tiers,  propri6- 
taire  de  ce  moulin,  il  ne  repr^sente  pas  ce  tiers,  il  n'a  rien 
conserve  dans  la  propri6t6  qui  a  6t§  attribute  k  ce  dernier. 
Qui  done  pourra  demander  k  Penoontre  du  censitaire  Pex6- 
cution  de  sa  convention  ?  Ce  ne  sera  pas  assur6ment  le 
seigneur ;  il  n'a  pas  de  moulin  banal,  il  ne  pent  m6me 
plus  en  avoir,  puisqu'outre  qu'il  est  d6cbu  du  droit  de  ba- 
nalit6,  il  lui  est  encore  d6fendu  par  Parrfet,  k  lui  comme  k 
toutes  autres  personnes,  de  trembler  le  tiers  dans  la  jouissan- 
ce  de  ce  droit  qui  lui  a  6t6  transfSre  ;  ce  ne  sera  pas,  non 
plus,  le  propri^taire  du  moulin  puisqu'il  est  Stranger  k  la 
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convention.  Personne  done,  ne  pourra  demander  Pexfecu- 
tion  de  cette  convention !  Telle  est  la  conclnsion  k  la- 
quelle  11  fant  n^cessairement  en  venir. 

D'nn  autre  cdt6)  comment  raisonnablement  suppoeer 
qu'nn  seigneur,  qui  aura  6t6  d§chu  du  droit  de  banality, 
puisse  stipuler  Pexercice  de  ce  m6me  droit  ?  II  me  semble 
qu'une  telle  proposition  serait  du  nombre  de  celles  qu'il  suf- 
fit  d'6noncer  pour  d6montrer  combien  peu  elles  sont  soute- 
nables. 

258.  Je  suis  done  d'opinion  que,  par  Parrfit  du  4  Juin 
1686,  le  Roi  a  voulu  donner  et  a  en  effet  donn6  aux  sei- 
gneurs canadiens,  en  fait  de  banality  de  moulin,  un  titre 
g6n6ral  qui  leur  donne  le  droit  d'exercer  cette  banality,  soit 
qu'elle  ait  6t6  stipulee  ou  non  ;  et  que  ce  titre  est  de  m6me 
acquis  au  particulier  qui,  dans  le  cas  pr§vu  par  Parrfit,  a 
obtenu  la  permission  de  construire  un  moulin  avec  attribu- 
tion du  droit  de  banalit6,  et  Pa  en  effet  construit.  Du  reste, 
c'est  figalement  Popinion,  non-seulement  des  avocats  des 
seigneurs,  mais  encore  de  ceux  qui  ont  6t6  charges  de  sou- 
tenir  les  questions  du  procureur-g6n6ral.  Ceux-ci,  dans  le  som- 
maire  imprim6  de  leurs  propositions,  admettent  "  qu'U  faut 
"  tenir  que,  depuis  Parrfit  du  4  Juin  1686,  tons  les  seigneurs 
"  ont  le  droit  de  banalit§  en  vertu  de  cet  arrfit." 

259.  Les  premiers  arrets  du  conseil  8up6rieur  qui  ont 
6t6  rendus  sur  cette  matifere,  aprfes  celui  du  conseil  d'Etat 
de  1686,  sont  ceux  des  16  Aoflt  et  18  Septembre  1706,  (1). 
Tons  deux  concement  la  m6me  seigneurie. 

U  paratt  que  M.  Francois  Berthelot  avait,  le  26  F6vrier 
1702,  vendu  k  Madame  de  la  Forfit  "  Plsle  et  comt6  de  St 
Laurent "  (Isle  d'0rl6ans),  mais  qu'U  en  6tait  rentr6  en  pos- 
session en  vertu  d'un  arr6t  du  7  D6cembre  1706,  rendu  entrc 
lui  et  la  dite  Dame. 

(1)  Ed.  et  Ord.  in-8o,  t.  2,  p.  139  ct  142. 
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^^  II  a  trouv6,  disait-il  dans  sa  nouvelle  requite,  que  la 
^^  dite  Dame  de  la  For6t  a  abandonn6  un  moolin  h.  eau  b&ti 
"  au  lieu  appel6  la  Sainte  Famille^  pour  en  faire  b4tir  un 
"  autre  en  la  paroisse  de  St.  Pierre,  pendant  le  terns  d'une 
"  saisie  r6elle  de  la  dite  isle  a  la  requite  du  sieur  Duches- 
"  nay  son  fr^re,  et  en  laquelle  il  a  6t6  subrog§  ;  que  n'6- 
"  tant  rentr6  en  possession  de  la  dite  isle  que  conform6ment 
**  dla  vente  qu'il  en  a  faite  k  la  dite  Dame,  et  que  le  moulin 
"  appartenant  a  la  dite  Dame,  il  ne  pent  ni  ne  doit  jouir  du 
*^  dit  moulin  ;  et  comme  U  n?y  a  que  lui  qui  ait  droit  de 
^^  moulin  dans  la  dite  isle^  que  celui  de  la  dite  Dame  de  la 
"  For6t  fait  joumellement  farine,  et  qu'elle  profite  des  re- 
''  venus  a  son  prejudice,  il  requiert  que  vft  le  dit  arrfit  du 
"  7  D6ceml»e,  bien  et  duement  signifie,  il  soit  ordonn6  que 
"  la  dite  Dame  de  la  For6t  /era  cesser  et  arriter  de  moudre 
^^  le  dit  mouiiny  et  fait  defense  tant  d  la  dite  Dame  qy?d  toxUes 
^^  autres  personnes  de  faire  moudre  d  Vavenir  aucuns  grains 
^^  au  susdU  mpiUin^  sous  telle  peine  et  amende  qu'il  plairait 
"  k  la  cour  d'ordonner. 

La  dite  Dame  de  la  Forfit  fit  d6faut,  mais  apr^s  avoir 
protest^  qu'elle  persistait  dans  ses  "  actes  d'6vocation,  de 
prise  k  partie  et  autres  "  signifies  k  sa  requite  au  procureur 
de  M.  Berthelot ;  elle  en  appelait  au  Roi.  Ainsi  Parrot  du 
16  AoAt  1706  fut  rendu  par  d6faut.  II  ordonne  "  que  la  dite 
"  Dame  de  la  Forftt  /era  cesser  et  arr^ter  de  moudre  le 
^^  moulin  qu'elle  a  fait  construire  ^s  dite  Isle  et  comt6  de 
^^  St.  Laurent,  lui  fait  difense  et  d  toutes  autres  personnes 
^^  de  faire  moudre  d  Vavenir  aucuns  grains  au  susdit  mou- 
"  Zin,  k  peine  de  cent  livresd'amende."  L'on  voit  que  cet 
arr^t  est  rendu  conform^ment  aux  conclusions  de  la  de- 
mande. 

Sur  ce,  requite  pr68ent6e  k  Pintendant  de  la  part  des 
habitants  de  St.  Pierre,  et  par  lui  r6f6r6e  au  conseil  aup6- 
lieur  ;  dans  laquelle  requite  lis  exposent  ^^  que  Pincommc^ 
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^^  dit6  quails  ont  eae  josques  en  I'annie  1704,  de  n^aroir 
*^  aactin  moalin  dans  la  dite  paroisse  poor  y  £Edie  mondie 
^^  lenr  grains,  les  a  obliges  de  les  porter  mondie  anx  mon- 
**  lins  des  c6tes  voisines,  n'y  ayant  en  dans  la  dite  isle  qne 
*'  des  monlinstrfes  mal  entretenus,  hors  d'6tat  de  service,  et 
**  d'ailleurs  trfes  61oign6s  de  lenrs  demenres,  et  anxqnels  il 
"  ne  lenr  est  pas  possible  de  porter  lenrs  dits  grains,  en 
"  6tant  trfes  61oign6s  par  des  chemins  qn'il  fandrait  faiie 
*'  an  travers  des  bois  et  encore  pins  ponr  y  aller  par  ean, 
**  ce  qni  les  obligea  de  soUiciter  la  Dame  de  la  Forfit  de 
'^  faire  b&tir  nn  monlin  a  ean  dans  la  dite  paroisse  de  St. 
**  Pierre,  ponr  lenr  commodity,  et  ponr  Py  engager,  ils  s'oP- 
^^  firirent  tons  de  Ini  donner  chacnn  six  jonm§es  de  lenr 
^^  tems  ponr  en  crenser  les  fondemens,  ce  qn'ils  ont  fait 
**  dans  Pespfirance  d'en  retirer  tont  le  seconrs  et  la  commo- 
"  dit6  qn'ils  en  ponvaient  esp6rer  par  sa  proximilfe."  Apr^s 
oela,  les  habitants  font  mention  de  Parrot  du  16  AoAt,  en 
consfiqnence  duqnel  le  mennier,  disent-ils,  "  lefiise  de  mon- 
dre  lenrs  grains  ;  "  et  ils  ajoutent :  "  il  ne  lenrparoit  nijnste 
"  ni  raisonnable  d'fitre  priv6s  dn  fimit  de  lenrs  travanx,  et  de 
"  la'  contribntion  qn'il  ont  faite  k  la  constmction  dn  dit 
**  monlin;  ponrqnoi  ils  reqniferent  qn*attendn  le  manvais 
"  6tat  des  antres  monlins  qni  sont  en  la  dite  isle,  et  lenr 
"  filoignement  de  la  dite  paroisse  de  St.  Pierre,  et  Pimprati- 
**  cabilit6  de  lenrs  chemins,  et  qne  d'aillenrs  le  dit  monlin 

"   a  6t6  constmit  en  quality  de  Dame  et  propri^taire^ 

"  dans  ce  tems,  de  la  dite  isle,  ponr  Putilit6  et  commodit6 
**  des  habitants,  il  plaise  an  conseil,  sans  avoir  6gard  an 
"  dit  arr6t  qui  ordonne  que  le  dit  moulin  sera  ferm6,  ordon- 
"  ner  qu'icelui  moulin  sera  ouvert,  et  le  meunier  d'icelui 
"  tenu  de  mondre  lenrs  grains  a  Pordinaire. 


La  Dame  de  la  For6t  refnsa  de  r6pondre  a  Passignation 
qui  lui  avait  6t6  donn6e  par  ordre  dn  conseil.  Snr  cette 
requfete  intervint  Parrfit  du  13  Sept.  .1706,  qui  est  en  ces  ter- 
mes :  "  Oni  le  dit  sieur  Gaillard,  an  nom  et  comme  procu- 
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^^  renr  du  dit  sr.  Berthelot,  qui  a  demand6  Pex6oati0n  du 
^^  dit  aiT^t,  et  qui  a  lefas^  de  se  chai^r  d'affermer  le  dit 
"  moulin,  ne  voolant  pas  conrir  les  risques  qui  pbunroienty 
^^  avoir,  ensemble  les  dits  Maranda  et  Noel  pour  tous  les 
^^  habitants  de  la  dite  paroisse,  le  conseil  ayard  6gard  d  la 
^^  requite  des  dits  habitants  de  la  paroisse  de  St.  Piene,  en 
^^  lisle  et  comt6  de  St.  Lament,  et  attend^  la  nicesaiU  qu^il 
^*  y  ade  fakre  toumer  le  dU  moulin^  les  deux  autres  qui  sont 
^'  dans  la  diie  isle  n^itant  point  en  itat  de  faire  les  mautures 
^^  nicessaires  pour  tous  Us  habitanis  d^iceUe^  a  sursis  k  Pex6- 
^^  cution  de  l'anr6t  rendu  en  ce  conseil  le  16e  Ao&t  demier, 
<(  et  en  consequence  permet  k  la  dite  Dame  de  la  For6t  de 
^^  faire  toumer  le  dit  moulin,  a  la  charge  qu'elle  ne  retirera 
*^  que  la  moiti6  des  droits  de  mouture  et  que  Pautre  moiti6 
"  sera  remise  entre  les  mains  du  dit  Gaillard,  procureur  du 
**  dit  sr.  Berthelot,  pour  son  droit  de  banality,  et  ce,  jusqu'i 
^^  ce  que  le  dit  sr.  Berthelot  en  ait  fait  construire  un  autre  4 
**  ce  qu'elle  sera  tenue  d'opter  dans  trois  jours  du  jour  de  la 
^  signifition  du  present  arrdt,  sinon  et  k  faute  de  ce  faire 
^^  dans  le  dit  tems,  et  icelui  pass6,  sera  fait  droit  lundi  pro- 
**  chain  sur  les  offires  que  Michel  Maranda  et  Philippe  -NoSl 
^^  font  de  prendre  k  ferme  et  de  faire  toumer  le  dit  moulin, 
**  et  mSme  de  r§pondre  des  risques  qui  peuvent  lui  arriver, 
^^  moyennant  cent  minots  de  bled  de  redevance  par  an,  le- 
^^  quel  bail  ne  durera  aussi  que  jusqu'&  ce  que  le  dit  sieur 
**  Berthelot  en  ait  fait  construire  un  autre." 

240.  Voici  un  arr6t  du  C.  S.,  du  20  D6cembre  1706  (1) 
qui  ordonne  qu'un  moulin  bSiti  sur  un  arrifere-fief  dans  la 
seigneurie  de  Lauzon,  sera'ferm6. 

Le  15  Oct.  1648,  contrat  de  concession  par  le  sr.  de 
Lauzon,  seigneur  de  la  cdte  de  Lauzon^  k  Francois  Bissot, 
de  deux  cents  aipents  de  terre,  c'est-A-dire  d'une  terre  de  6 
H  40  arpents,  en  pure  roture^  cette  terre  ayant  son  firont  sur 
la  riviere  St.  Laurent 

^1)  Ed.  et  Ord.  in-80,  t.  2,  p.  145.  ^ 
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Le  28  Oct.  1698,  titie  aec<NKl6  par  1%  sr.  de  BeimoA  de 
la  Martini^re,  piocoieur  da  sr.  Thomas  Bertvand  <^  pour  Ion 
propri6taiie  da  dit  fief  et  seigneorie  de  Laanm,"  par  leqael, 
^^  poor  les  raisons  k  loi  d6daite8  par  fen  Etieaue  Chardt, 
"  pfere  du  d6fendear,  il  a  cr§6  et6rig6  eaarriire-fieflesdits 
^  5  H  40  arpents. ...  eik  iceloi  airiire-fief  lais86  «m iroii 
^'  de  mouliHj  et  icelui  droit  conc6d£  en  tant  qne  besoin  aerait 
<^  k  toajours,  et  aans  banalUSet  sansju^tieey  an  ccntraiie  lele- 
^^  vant  de  celle  de  la  dite  aeignenrie,  et  moyennant  qne  les 
^^  habitants  dHcelle  moadroxent  pr6£§rablement  lenrs  grains 
*^  an  dit  moulin  k  tout  antie  des  cdtea  voLsines  ea  attendafU 
^^  qy?U  y  enait  un  banal  de  condruU.  •  •  • ''  leqnel  titre  fut 
ratifi6  par  le  sr.  Bertrand  le  15  Sept.  1699. 

Le  sr.  Duplessis,  ayant  acquis  la  seigneorie  de  Laozon 
par  acte  du  14  Octobre  1699,  avait  fait  construire  "  deux 
V  moulins  pour  l'utilit6  des  habitants  de  la  dite  seigneurie," 
disait-il  dans  sa  requ6te ;  mais  ^^  comine  le  dit  Chai^t  (le  d6- 
<^  fendeur)  Pun  des  dits  habitants  avait  aoparavant  un  nK>Q- 
^<  lin  de  construit  sur  sa  terre  (airito  fief)  san$  aucim  Utre 
^^  que  celui  de  sauffrance  jwqyfd  ce  que  le  eeignewr  en  etd 
^^  fait  canetrmre,  auquel  moulin  les  habitants  de  la  dite  sei- 
^^  gneurie  portoient  nuitamment  leurs  bleds  et  autres  grains 
^^  pour  les  y  faire  moudre,  nonobstant  les  defenses  qui  leur 
^^  en  ont  6t6  faites,  ce  qui  lui  fait  un  tort  considerable,  d'au- 
^^  tant  plus  que  le  dit  Char6t  n'a,  ni  ne  pent  avoir  aucun 
^^  droit  de  moulin  qui  finest  attachi  dvredement  qu^d  la  dUe 
"  seigneuriey  et  que,  par  consequent,  il  ne  peut  y  avoir  que 
^^  lui  (Duplessis)  qui  ait  seul  ce  droit ; "  pour  ces  raisons,  le 
seigneur  avait  assign^  le  dit  Charfit  et  autres  h6ritiers  du  dit 
feu  Etienne  Charftt  et  Bissot,  ses  p^res  et  m^re,  ^^  pour  voir 
^^  ordonner  qu'il  sera  tenu  de/ermer  incessamment  son  moo- 
^  lin,  et  que  defenses  lui  seront  faites  d'y  moudre  ancuns 
"  grains  tant  pour  lui  que  pour  autres,  et  qu'il  sera  tenu  de 
^^  porter  moudre  ses  grains  au  moulin  de  la  dite  seigneurie. 

Sur  cette  contestation  est  intervenu  Parrftt  du  20  D6- 
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cembire  1706,  leqnel,  aprfes  avoir  6no]ic6  an  longle  dispositif 
de  Pair6t  du  conseil  d'6tat  du  4  Join  1686,  et  fait  mention 
de  son  enr^gistrement  an  conseil  sup6rieur,  maintient  le 
dit  Char6t "  dans  le  droit  d'arri^re  fief  de  la  Pointe  de  L6vy, 
"  anx  droits  port6s  par  le  titre  qn'il  en  a  eu  dn  dit  sr.  de  la 
"  Martini^re,. . . .  condamne  le  dit  Charfit  k  fermer  le  mou- 
**  lin*  k  can  constmit  snr  le  dit  arri^re  fief,  lui  faisant  d6- 
^^  fenses  d'y  rooudre  ni  souiTrir  moudre  ancuns  grains,  sous 
^^  teUes  peines  que  de  raison,  lui  permettant  n6anmoins  de 
^^  fairs  moudre  ses  grains  oh  bon  lui  semblera." 

241.  Pen  de  terns  apr^s  Is,  publication,  dans  le  gouver- 
nement  de  Montreal,  de  Parrot  du  4  Juin  1686,  Pintendant 
Raudot  prononce,  contie  le  seignetur  des  MiUe^Idka,  la  di 
ch^ance  du  droit  de  banality,  par  une  (»donnance  du  14  Juin 
1707  (1).  Je  la  transcris  en  entier,  car  c'est  la  premiere 
rendue  sur  cette  mati^re : 

^<  T<mB  les  habitans  de  la  seigneurie  des  MilU^IsUsy 
^^  Mtrement  nomm^e  Terrebonne,  ayant  fait  venir  parde- 
^<  yant  nous  le  sieur  I>iipr§  (piobablement  Dugu^)j  pr<^6- 
«  taire  de  la  dite  seigneurie  pour  dtze  condamnd  ^.  leur 
<^  Gonstruire  un  moulin,  si  mieux  n'aime  consentir  qu'ils  en 
«<  constmisent  un  h  leur  d^pens,  qu'ils  soient  d6charg68  du 
<^  droit  de  banalit6,  et  qu'il  ieur  soit  pennis  de  PSlever  i 
<<  leur  profit,  et  ce,  suivant  Panrdt  du  ocmseil  d'6tat  du  4 
^^  Juin  1686 ;  le  dit  sr.  Dupr6  leur  a  d6elar6  que,  quoiqu'il 
<^  pdt  demander  un  an  de  temps  du  jour  de  la  publicaticm 
^^  du  dit  arrdt,  que  n^anmoins  il  se  d^porte  de  son  droit,  et 
<^  consent  que  les  dits  Imbitans  feussent  ocma^ruire  i»r6sente- 
'^  ment  le  dit  moulin,  et  par  Ik  qu'ils  soient  d£cfaa^6s  du 
^<  droit  de  banality ;  de  quoi,  les  dits  habitans^  nous  ayant 
"  demand^  acte ;  vd  le  dit  arrfet  du  conseil  d^tat  du  dit  jour 
*<  4  Juin  1686,  publi6  le  23  Janvier  1700  (2) ;  nous  donnons 

ri)    Ed.  et  Ord.  in  So.  t.  2, p.  427. 

(2)  n  7  a  ici  erreur  ;  la  pMication  de  Parrot  B'a  6te  faite  qu'en 
1707. 
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*^  acte  aux  habltans  du  consentement  du  sieurDupr^,  et,  en 
^^  consequence,  leur  permettons  de  constrnire  nn  moulin  dans 
"  tel  endroit  de  la  dite  seigneurie  qu'ils  jugeront  k  propos^ 
"  moyennant  quoi  ils  demeureront  dfecharges  k  perp6tuit6 
"  du  droit  de  banalit6,  et  permis  k  eux  de  P61ever  k  leur 
"  profit.'' 

242.  Le  29  Juin  1707,  (1)  Jugement  de  Pintendant 
Raudot,  lequel,  "  du  conserUemenJt  6xx  seigneur  de  Vaiennes, 
dficharge  sqs  censitaires  du  Temblay  (2),  du  droit  qu'il  a 
sur  eux,  d'apporter  moudre  leurs  grains  au  moulin  du  cap 
de  Varennes,  6tant  61oign§  de  plus  de  deux  lieues  et  demie 
de  leurs  habitations,  k  la  charge  de  payer  au  dit  seigneur, 
par  chacun  an,  un  minot  de  bled  par  chaque  deux  arpents 
de  j&ont,  et  qui  les  exempte  aussi,  de  son  consentement,  de 
venir  ptarUer  le  may  devant  son  manoir.'' 

243.  Arr6t  du  7  Juillet  1710  (8),  qui,  aprfes  avoir  6non- 
c6  au  long  celui  du  conseil  d'etat  du  4  Juin  .1686,  et  fait 
mention  de  son  enr6gistrement  au  conseil  sup6rieur  confor- 
m6ment  k  Parrfit  du  21  Octobre  1686,  ainsi  que  de  Parrfit 
du  20  D6cembre  1706,  pr§cit6,  et  du  "  rapport  des  enrfegis- 
trements  et  publications  et  affiches  du  dit  arr6t,  fiEuts,  tant  k 
la  pr6yot6  de  cette  ville  (Quebec)  que  dans  les  jurisdictions 
royales  des  Trois-Riviferes  et  de  Montr^aJ,  les  24  et  26  Jan- 
vier et  le  15  F6vrier  1707,''  ordonne,  sur  le  r6quisitoire  de 
Me.  Charles  Macart,  conseiller,  faisant  les  fonctions  de  pro- 
cureur-g6n6ral  du  Roi,qu'^  la  diligence  du  procureur-g6n6- 
ral  du  Roi  de  PAcadie,  "  Parr6t  du  conseil  d'6tatdu  Roi  du 
^^  4e  Juin  1686,  sera  enr§gistr6  en  la  dite  jurisdiction  royale 
**  de  PAcadie,  6tablie  au  Port  royal,  et  celui  lu,  publi6  et 
^^  affich6  partout  oil  besoin  sera,  pour  6tre  ex6cut6  selon  sa 

(1)  Extraits  de  Cugnet^  p.  23. 

(2)  Le  fief  Treniblay  est  86par6  de  la  seigneurie  de  Varennet 
par  celle  de  Boucherviiie. 

(3)  Ed.  et  Ord.  in  8o.  t.  2,  p.  157. 
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"  forme  et  tenenr,  dont  le  dit  procureur  du  Roi  certifiera  la 
"  cour  dans  six  mois. 

244.  Suivant  Pordre  des  dates  de  la  legislation  cana- 
dienne,  je  dois  mentionner  ici  un  arrfet  du  conseil  sup6rieur 
du  2  D6c.  1715  (1),  promulguant  des  rfeglemens  concemant 
les  boulangers  et  les  meuniers^snt  la  representation  faite  par 
le  procureur-g6neral. 

Le  5e  article  porte,  "  que  les  proprietaires  des  moulins 
"  seront  tenus,  4  peine  d'amende  arbitraire,  d'y  avoir  des 
"  brancards  et  poids  etalonnfes  et  marques  pour  peser  le 
"  bled  qui  y  sera  port6  moudre,  et  la  farine  qui  en  sera 
"  tirfee  ;  enjoint  aux  juges  des  lieux  d'y  tenir  la  main  et 
"  d'en  faire  faire  aux  depens  des  propri6taires  n6gligens  ; 
"  m6me  de  faire  payer  par  preference  k  toutes  choses  les 
"  ouvriers  qui  y  auront  travaill§,  ou  ceux  qui  les  auront 
"  foumis.  " 

"  6.  En  cas  de  malversation  de  la  part  des  meuniers, 
"  les  plaignans  auront  recours  contre  eux  lorsqu'ils  tiendront 
"  le  moulin  a  ferme  ;  mais  s'ils  ne  sont  pas  fermiers,  ils  au- 
"  ront  recours  contre  les  proprietaires,  sauf  celui  des  pro- 
"  prietaires  contre  les  meuniers. 

"  7.  Fait  defense  aux  meuniers  de  faire  payer  pour  le 
"  mouturage  de  grains  plus  que  le  quatorzi^me,  a  peine 
"  d'amende  arbitraire  ;  enjoint  aux  juges  des  lieux  d'exa- 
"  miner  la  mesure  du  mouturage  de  chaque  moulin  et  de  la 
"  faire  rendre  juste  et  marqu6e,  faisant  defenses  aux  meu- 
"  niers  de  mouturer  avec  autre  mesure  que  celle  qui  aura 
"  6t6  ainsi  marqu6e. 

"  8.  Ceux  qui  porteront  ou  enverront  des  graLas  aux 
"  moulins,  seront  tenus  de  les  faire  peser  en  presence  du 

(1).     Ed.  et  Ord.  in  8o.  I.  2,  p.  169. 
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^^  mennier,  et  la  farmer  apr^s  que  les  grains  seiont  mooliis^ 
^^  faute  de  quoi  ils  ne  seront  pas  re^us  a  se  plaindie. 

"  9.  Pour  rendre  le  poids  des  grains  certain  et  6viter 
*^  les  contestations  a  ce  sujet,  enjoint  anx  menniers,  k  peine 
^^  d'amende  arbitraire,  de  marquer  suroi^  taille  le  poids  des 
^^  grains  aprfes  le  moutorage,  et  de  remettie  k  chaque  parti- 
"  culler  le  double  de  la  dite  taille  pour  leur  serviri  verifier 
^^  le  dit  poids  lorsque  la  farine  leur  sera  rendue ;  fait  d§fen- 
"  ses  aux  dits  meuniers  sous  pareille  peine,  m6me  de  puni- 
"  tion  corporelle,  si  le  cas  y  eschfioit,  de  mouiller  les  grains 
"  qui  leur  seront  portSs,  pour  en  rendre  la  farine  plus  pe- 
**  sante," 

246.  Le  15  F6vrier  1716  (1),  ordonnance  de  Pintendant 
B6gon,  qui,  sur  requ6te  du  seigneur  de  Demaure^  condanme 
ses  censitaires  "  k  porter  leurs  grains  moudre  au  moolin  de 
la  dite  seigneurie.  '^ 

Dans  sa  requfite,  le  seigneur,  M.  Aubert,  demandait, 
"  conune  nouveau  possesseur  de  la  seigneurie,  ^  une  exhi- 
bition de  titres  de  la  part  de  ceux  de  ses  tenanciers  qui  en 
avaient ;  H  demandait  en  mdme  tems  "  que  ceux  qui  pos- 
s6daient  des  terres  sur  des  billets  fussent  tenus  de  prendie 
des  contrats  de  concession. 

Ces  bUleU^  g6n6ralement,  ne  constataient  que  le  fait  de 
la  concession,  sauf  k  en  r6diger  plus  taid  les  conditions 
dans  un  titre  authentique,  pass6  devant  notaires. 

M.  Aubert,  par  sa  requ6te,  demandait  de  plus,  que  ses 
habitants,  sans  distinction  entre  ceux  qui  avaient  des  con- 
trats de  concession  et  ceux  qui  n*en  avaient  pas,  fdssent 
condamnfis  "  de  porter  leurs  grains  moudre  au  moulin  de  la 
dite  seigneurie.  ** 

*^  Notts  condamnons,*^  porte  Pordonnance,  *^  les  dits 
(1)  Ed.  et  Ord.  in  8o.  t.  2,  p.  448. 
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"  habitans  de  la  dite  seigneurie  Demaure  k  reprfesenter  au 
*•  dit  ST.  Aubert  les  litres  et  contrats  en  vertu  desquels  ils 
^'  poBs^ent  leurs  tenes,  enatnMe  ceux  qui  n^ont  pas  encore 
^'  de  contrats  de  conceseiony  de  rapporter  les  biUets  qu'ils 
^*  ont  du  dit  feu  sr.  Demaure^  q/In  que  U  dit  sr.  Aubert  leur 
^'  m  passe  des  contratSy  aux  dauses  et  conditions  des  an- 
^^  dens  contratSy  sanspouvoir  y  augmenter  de  noiweUes 
^'  charges^ 

^^  Condamnons  en  outre  les  dits  habitans  de  porter  leurs 
^^  grdtns  moudre  au  moulin  de  la  dite  seigneurie. 

Dans  cette  condamnation  de  porter  moadre  au  moulin 
de  la  seigneurie,  6taient  compris  ceux  qui  n'avaient  que  de 
simples  billets  de  concession,  qui,  comme  je  I'ai  observ6,  ne 
contenaient  aucune  condition,  et  par  consequent,  aucun  as- 
suj§tissement  k  la  banalit6  de  moulin  .  Cependant  ils 
sont,  sans  qu'il  apparaisse  d'aucune  convention,  condamn6s 
k  suivre  cette  banalit6. 

246.  A  la  date  du  37  Mai  1716,  (1)  nous  possedons  une 
ordonnance  de  I'intendant  B6gon,  qui,  sur  les  plaintes  de  la 
aeigneuresse  de  CAonipfom,  que  plusieurs  des  habitants 
de  cette  seigneurie  lefusent  de  porter  a  son  moulin  leurs 
grains  moudre,  quoiqu*ils  y  soient  obliges  par  leurs  contrats^ 
condamne  les  dits  habitants  ^  de  porter  a  ce  moulin  les 
grains  qu'ils  consomment  pour  la  subsistance  de  leurs  fa- 
^^  milleSy  k  peine  de  dix  livres  d'amende  applicable  k  la 
"  paroisse  de  la  dite  seigneurie  et  de  payer  k  la  dite  dame 
"  de  Cabanac  la  mouture  des  grains  quUls  auront  fait 
"  moudre  a  d'autre  moulins."  (2) 

(1)  Ed.  et  ord.  in-So.  t  2,  p.  452. 

(2)  Cugnet  (p.  36)  fait  la  remarque  suivante  :  ^*  ce  jugement  est 
**  rendu  en  cons6quence  de  plusieurs  arrets  du  Parlement  de  Paris, 
'<  qui  ont  jug6,  sur  Particle  71  de  la  coutume,  que  les  seigneurs  ajant 
«  des  moulins  titris  bannaux,  ne  peuvent  exiger  de  leurs  censitaires, 
<<  que  la  mouture  dee  grains  qu%  oonsomment  dans  leters  families^ 
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247.  II  parait  que  Ton  avail  61eve  des  dontes  au  sujel 
de  la  banalite  des  moulins  k  vent,  ainsi  qu'on  pent  le  voir 
par  un  arr^t  de  sursis  rendu  par  Ic  conseil  supferieur  leTMars 
17 18.  Peut-6tre  ces  doutes  venaient-ils  de  ce  qu'il  n'avait 
pas  et6  fait  une  mention  expresse  de  ces  moulins  dans  Par- 
rot du  4  Juin  1686. 

En  Pannee  1714,  le  seigneur  de  Vincelotte  avail  assi- 
gne  son  censitaire,  Jean  Foumier,  devanl  la  pr6vole  de  Que- 
bec, demandant  quUl  fut  condamn6  "  aluiiestiluerlesmou- 
"  tures  de  tous  les  grains  qu'il  avoil  fait  moudre  ades  mou- 
"  lins  Strangers  pour  la  subsistence  de  sa  famiUe  pendant 
^'  plusieurs  annees,  en  Pamende  suivanl  son  contract,  et 
"  qu'il  fdt  tenu  de  representer  celui  en  verlu  duquel  iljouis- 
"  soil  de  la  terre  ou  il  demeuroit  sur  la  dite  seigneurie." 
Le  defendeur  repondail  "  qu'il  avoil  est6  oblige  de  faire 
"  moudre  une  partie  de  ses  grains  ailleurs  qu'au  moulin  de 
"  la  dite  seigneurie,  parce  qu'il  ne  valoit  rien,  qu'il  ne  fai- 
"  soil  que  de  trfes  mauvaisc  farine,  et  que  le  meunier  qui  le 
"  faisoit  toumer  ne  leur  rendoit  qu'un  trfes  mauvais  compte.'' 

Le  26  Juin  1714,  sentence  de  laPr6vot6  qui  ordonne 
que  "  le  dit  sr.  de  Vincelotte  fera  mettre  son  moulin  en 
"  estat  de  faire  de  bonne  farine,  et  que  le  dit  Foumier  sera 
"  tenu  d'y  porter  moudre  ses  grains  conform6ment  k  son 
"  central  de  concession."  , 

Le  Ir  Mars  1717,  le  seigneur  appelle  de  cette  sentence 
au  conseil  sup6rieur  ;  Foumier  fait  d6faut  nonobslant  deux 
assignations.  Le  7  Mars  de  Pann§e  suivante,  "  le  con- 
"  sell,  avant  d'adjuger  le  profit  du  dit  dfefaut,  a  sursis  k 
"  faire  droit  sur  le  fonds  jusqu'a  ce  qu'il  soil  inform6,  esl-il 
"  dit,  des  intentions  de  Sa  Majest^^  sur  la  banality  des  mou^ 
"  lins  d  venty  et  cependant  ordonne  par  provision  que  le  dit 

i^  parceque  les  censitaires  sont  dans  tout   le  droit  de  &ire  moadre 
^  leurs  grains  de  commerce  k  tous  moulins  ^tranfrers." 
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**  Foamier  et  aiUres  habitans  du  dit  sieur  de  Vincelotte 
"  porteront  leurs  grains  moudre  au  moulin  d  vent  de  sa 
"  seigneurie."  (1) 

Cette  affaire  ayant  6te  renvoyfee  au  Roi,  SaMajest6,  le 
16  Avril  1719,  adressa  la  lettre  suivante  au  conseil  8up6- 
rieur  qui,  sur  le  r6quisitoire  du  procureur-g6n6ral,  la  fit  en- 
r6gistrer  k  son  greffe  le  2  Octobre  suivant.  (2) 

"  Nous  avons  fait  examiner  en  notre  conseil,  Parrfet  du 
"  4  Juin  1686  au  sujet  de  la  banalite  des  moulins  de  la 
"  Nouvelle-France,  et  celuy  rendu  en  notre  conseil  sup6- 
"  rieur  de  Quebec  le  7  Mars  1718,  au  sujet  du  moulin  d 
"  vent  que  le  sieur  Joseph  Amyotte  a  fait  bfttir  dans  la  sei- 
"  gneurie  de  Vincelotte  a  luy  appartenante,  dont  la  banna- 
"  lit6  luy  a  6t6  disput^e  par  Jean  Foumier  habitant  de  la 
"  ditte  seigneurie,  par  lequel  arrest  vous  avez  surcis  h  faire 
"  droit  sur  le  fond  jusqu'a  ce  que  vous  soyfes  informfi  de 
"  no8  intentions  sur  la  bannalU6  des  moxdins  d  ventj  et  vous 
"  avez  cependant  ordonn6  par  provision  que  le  dit  Foumier 
**  et  autres  habitans  du  dit  sieur  Amyotte  porterons  leurs 
"  grains  moudre  au  moulin  k  vent  de  sa  seigneurie  de  Vin- 
*'  celotte  ;  nous  nous  sommes  fait  repr^senter  aussy  les  ar- 
"  tides  de  la  coutume  de  la  Prevost6  et  Vicomt6  de  Paris 
"  qui  traittent  de  la  banalite  des  moulins,  et  de  Pavis  de 
*'  notre  trfes  cher  et  tr^s  am6  oncle  le  Due  d'OrlSans,  regent, 
"  nous  vous  faisons  cette  lettre  pour  vous  dire  que  notre  in- 
"  tention  est  que  vous  d6clariez  bannal  le  moulin  k  vent  du 
"  dit  sieur  Amiottte  scis  dans  la  dite  seigneurie  de  Vince- 
**  lotte,  et  que  cependant  vous  permettiez  aux  vassaux  de 
"  la  ditte  seigneurie  d'aller  faire  moudre  ailleurs  quand  le 
"  moulin  chomera  de  quelque  mani^re  que  ce  soit.  Nous 
"  vous  recommandons^d'empfecher  que  le  dit  sr.  Amiotte  ne 

(1)  La  sentence  et  lea  an*6ts  sur  cette  contestation  n'ont  pas  hi<b 
imprimis.    J'en  ai  des  copies  authentiques  en  ma  possession. 

(2)  2d  vol.  des  <<  doc.  seig. ''  p.  224. 
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^^  vexe  ses  vassanx  k  cette  oeeasion,  c'est  iqiny  tous  lien- 
'^  dr^s  la  main  exactement  si  n'y  £Eutes  faate  car  tel  est 
"  notre  plaisir.'^ 

248.  Le  10  Juillet  1728,  jugement  de  PiAtendant  Da- 
jmy,  concemant  le  moulin  k  vent  de  la  seigneurie  des  Gron* 
dines  appartenant  au  sieur  Amelia. 

Plusieurs  habitants  exposent  dans  leur  leqnfete  **  qu'6- 
^^  tant  obliges  d'aller  au  moolin  k  vent  bSiti  en  la  ditte  sei- 
"  gneurie,  il  leur  est  aussy  &cheux  que  pr6judiciable  d'y 
^^  porter  leurs  grains,  attendu  que  ce  moulin  ne  faitqu'6car- 
^^  teler  leur  bled  tant  parce  qu'il  est  absolument  gftt6  par 
^  les  diff(§rentes  personnes  qui  Pont  fait  virer  cy-devant  que 
"  parce  que  c*est  le  sieur  Amelin  aujourd'huy  qui  le  fait 
^^  toumer,  ce  que  n'estant  pa»  son  metier  pent  encore  con- 
^^  tribuer  k  la  maU^on  de  la  fiBurine  qu'il  fait,  suppliant 
^^  Pintendant  de  vouioir  ordonner  pour  justiffier  de  la  v6rit6 
^^  qu'ils  avancent  par  leur  requite,  que  le  dit  moulin  soit  vu 
^^  et  visits  par  gens  experts.'' 

Le  sieur  Amelin  r6pond  que  son  moulin  ^^  est  en  bon 
^'  6tat,  qu'il  est  Men  vray  qu'il  n'a  point  de  meunier  depuis 
^^  quelque  terns  parce  que  ce  meunier  6toit  soldat  et  que  M. 
"  le  G6n6ral  le  luy  a  6t6,  mais  qu'ayant  pris  un  homme  en 
^'  sa  place  capable  de  faire  travailler  son  moulin  et  persis- 
^^  tant  toujours  k  soutenir  que  son  moulin  fait  de  bonne  fa- 
^^  rine  et  bien  entretenu  de  ce  qui  pent  luy  Stre  n^cessaire^ 
^^  il  demande  pareillement  qu'il  ^t  visit6  par  gens  eji^rts 
"  et  4  ce  connaissants." 

Le  jugement  oidonne  que  cette  visite  d'experts  ait  lieu... 
et  ^^  qu'aprfes  ce,  les  tenanciers  du  dit  moulin  continueront 
"  d'y  aller  ainsy  qu'ils  y  s<Hit  obliges  sous  peine  d'^amende 
^^  et  de  confiscation  des  grains  qui  seront  partes  aillevrs, 
"  que  nous  permettons  an  sieur  Ame&i  de  stuvre  et  fiu» 
"  saisir." 
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S49.  Le  mftme  jonr  10  Jnillet  17S8,  (1)  antie  ordon- 
nance  de  Pintendant  Dnpny  declarant  bonne  et  valable  une 
saisie  jGsdte  des  grains  da  cnr6  et  des  habitants  de  Ste.  An- 
ne de  la  Parade  entre  les  mains  da  meonier  de  St.  Pierre 
les  Becqaets. 

U  paiait  qoe  le  SO  AoAt  1707,  le  seigneor  de  Ste.  An- 
ne avait  obtena  de  l^iatendant  Raiidot  one  ordonnance  en- 
joignant  aa  Cnri  et  k  teas  les  habitants  de  la  dite  seignen- 
rie  de  porter  moadre  leor  bled  aa  moolin  da  dit  liea,  avec 
defense  d'aller  aillears  k  peine  de  confiscation  et  d'amende. 

lis  se  plaignait  de  noaveaa  de  ce  ^^  qaMne  partie  des 
habitants  de  sa  seignearie  se  dispensait  de  venir  aa  moalin  y 
faire  moadre  lears  grains,  qaoiqa'ils  y  soient  obliges  par 
leors  contrats.''  U  avait  fait  faire  one  saisie  entre  les  mains 
de  Brisson,  meanierde  St.  Pierre,  assignant  en  mdme  terns 
toos  lee  habitants  k  qui  aiq>artenait  le  bl6  port6  chez  ce 
meanier,  ainsi  qae  ce  dernier  ^^  poor  declarer  laqaantil6  de 
farine  qa'il  avait  aax  dit  habitants."  Ceax-ci  compararent 
an  nombre  de  hoit,  et  plaidferent,  poor  lear  justification, 
P^tat  dilabrS  da  moalin  de  lear  seigneur,  et  la  mauvaise 
condiute  de  son  meunier  qui,  disaient^-ils,  6tait  on  Jripofij 
reconnu  mftme  poor  tel  da  dit  sr.  de  la  P6rade  ;  ils  disaient 
de  plus  que  ce  moalin  n'6tait  pas  suflSsant  ^^  poor  lear  feire 
^^  moadre  leurs  grains  quHIs  ont  besoiu  dans  leurs  fSeuml- 
"  les."  lis  demandaient  aussi  que  le  seigneur  fdt  oblig6  d'a- 
voir  an  brancard  et  des  poids  k  son  moalin,  ^^  afin  qu^en  pe^ 
sant  leur  bled  en  presence  du  dit  meunier,  ils  pfissent  aussi 
devant  lui  repeser  leur  farine." 

Le  seigneur  niait  les  £Btits  articul6spar  lesd^fendeurs 
pour  leur  justification,  demandait  que  la  saisie  (At  d§clar6e 
bonne  et  valable,  et  que  ^^  tons  les  habitants  qui  avaient  6t6 
**  porter  leur  bled^ft  un  autre  moulin  qu'i  celui  de  la  sei- 
'^  gneurie  auquel  ils  6toient  obliges,  f&ssent  condamn6s  k 

(1)  Ed.  et  Qrd.  in  8o.  t.  2.  p.  497^ 
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^^  payer  la  moutme)  d  proportion  de  la  consommation  qu^Us 
"  faisoient  dans  leur  famiUe.^^ 

"  Vd,  est-il  dit,  les  contrats  de  concession  des  dits  ha- 
"  bitans,  par  lesquels  ils  sont  obliges  indispensablement  de 
"  porter  leurs  grains  moudre  au  moulin  de  la  dite  seigneu- 
"  rie ;  une  ordonnance  de  M.  Raudot  rendue  sur  une  pa- 
"  leille  difficult^,  le  SO  Aodt  1707,  qui  les  y  oblige,  sous 
"  peine  etc  ;''  Pintendant  declare  la  saisie  bonne  et  valable, 
condamne  le  meunier  de  St*  Pierre  a  remettre  les  bleds  ou 
farines  saisis  entre  ses  mains,  en  celles  du  seigneur  de  Ste. 
Anne,  et  fait  de  nouvelles  defenses  tant  au  cure  qu^^L  tons 
les  autres  habitants  de  porter  leurs  grains  moudre  ailleurs 
qu'au  moulin  banal  de  la  seigneurie,  a  peine  de  confisca- 
tion des  dits  grains,  d'amende,  et  de  payer  le  mouturage 
des  grains  qu'ils  auront  portes  ailleurs.  (1). 

250.  Le  22  Juillet  17S0  (2),  ordonnance  de  Pintendant 
Hocquart  en  ces  termes  : 

^^  Sur  les  plaintes  qui  nous  out  6t6  faites  par  la  dame 
"  de  Ramesay,  que  ^quelques  habitans  de  sa  seigneurie  de 
"  Saurel,  se  dispensaient  etrefusentd'envoyer  moudre  leurs 
"  bleds  k  son  moulin  quoiqu'ils  y  soient  obliges  par  leurs 
"  contrats :  Vu  les  rfeglements  faits  a  ce  sujet  par  le  con- 
"  sell  sup6rieur  de  ce  pays ;  nous  d6fendons  aux  dits  habi- 
"  tans  de  porter  leur  bled  moudre  ailleurs  qu'au  dit  mou- 
"  lin,  a  peine  de  dix  livres  d'amende  applicable  a  la  fabri- 
"  que  de  la  paroisse  ;  leur  permettons  seulement  qu'en  cas 
"  que  le  dit  moulin  vienne  a  chdmer  et  que  leurs  bleds  ne 
'*  soient  pas  moulus  dans  deux  fois  24  heures,  aprfes  qu'ils 
^  les  auront  mis  dans  le  dit  moulin,  de  les  porter  dans  tcls 
"  moulins  qu'ils  jugeront  a  propos. 


,  ?> 


251.  Par  ordonnance  de  Pintendant  Hocquart,  du  22 

(1).    Le  moulin  de  Ste  I  Anne  6 tail  un  moulin  k  vent. 
(2).     Ed.  et  Ord.  in  8o.  t.  2,  p.  340. 
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Nov :  1730  (1),  cinq  habitans  de  la  seignenrie  de  Neuville, 
assign6s  a  la  requfete  de  Pierre  Savarit,  "  propri6taire  des 
moulins  k  vent  et  k  eau  de  cette  seigneurie,  a  lui  vendus 
avec  le  droit  de  banalUi^^^  par  le  sieur  abb6  de  Lotbini^re  le 
29  Juin  1720,  "  pour  dire  les  raisons  quails  ont  de  ne  pas 
"  porter  moudre  leur  bled  aux  moulins  du  suppliant,  quoi- 
"  quails  y  soient  sujets,"  sont  condamnes  par  d6faut  "  a 
"  payer  au  demandeur  tout  le  mouturage  des  bleds  qu'ils 
"  ont  fait  moudre  ailleurs  qu'en  ses  moulins  depuis  envi- 
"  ron  deux  ans  suivant  Pestimation  qui  en  sera  faite  par  les 
"  sieurs  cur6  et  capitaine  de  miliee  du  dit  lieu,  avec  d6- 
"  fenses  a  eux  et  k  tons  autres  habitans  de  la  dite  seigneu- 
"  rie  de  porter  a  Pavenir  moudre  leurs  grains  ailleurs  que 
^'  dans  les  dits  moulins  du  dit  demandeur  a  peine  de  payer 
^'  les  m6mes  droits  auxquels  ils  sont  sujets  comme  s'ils  les 
««  y  avaient  fait  moudre,  et  d'dtre  condamnes  en  outre  a  dix 
"  livres  d'amende/' 

252.  Les  habitants  du  fief  de  la  Durantaye  avaient  pr6- 
sent6  une  requite  k  Pintendant  Hocquart,  demandant  que  le 
sr.  d' Auteuil,  oomme  charg6  des  affaires  des  seigneurs,  f At 
tenu  ^'  de  leur  faire  un  mcmlin  pour  moudre  leurs  grains." 
II  paratt  qu^il  y  avait  im  ancien  moulin,  mais  qu^il  6tait  en 
mauvais  §tat.  M.  d'Auteuil  offirait  de  le  r6parer  le  prin- 
tems  suivant.  Par  Jugement  du  18  Ffevrier  1781  (2),  Pin- 
tendant ordonne  "  que  confenn6ment  k  ses  offires,  le  sr. 
"  d'Auteuil,  fes  dits  noms  qu'il  procide,  fcra  faire  ineessam- 
**  ment  la  rfeparation  du  moulin  de  la  Durantaye,  et  faute 
**  par  le  dit  sr.  d'Auteuil  d'y  faire  travailler  incessamment, 
^*  permettons  aux  dits  habitans  d'en  construire  un  k  leurs  . 
"  firais,  aux  conditions  marqu6es  parParr6tduconseil  d'6tat 
"  du  Roi  du  4  Juin  1686.'* 

253.  Le  29  Sept.  1732,  (3)  MM.  de  Beauhamois  et  Hoc- 


s 


2e  ToK  des  '<  doc.  leig."  p.  142. 
Ed.  et  Ord.  in  8o.  t.  2,  p.  519. 
(3)  Ed.  et  Ord.  in  8o.  t,  2,  p.  352. 

40 


314  b 

quart  rendent  xxne  ordonnance  concemant  des  cribles  pour 
le  ble. 

II  y  est  dit  que  le  18  Mai  precedent,  le  Roi  avait  fait 
un  rfeglement  pour  les  farines  qui  6taient  envoy6es  du  Ca- 
nada k  PIsle  royale  et  aux  autres  Isles  fran^aises  de  PAm6- 
rique,  et  que  pour  en  faciliter  Pex6cution,  S.  M.  avait  en- 
voy6  six  cribles  eylindriques,  et  que  "  quoique  ces  six  cri- 
bles ne  soient  pas  suffisants  pour  servir  k  tous  les  moulins 
ou  les  marchands  envoient  ordinairement  moudre  levrs  bleds 
pour  leur  commercey  il  6tait  n^anmoins  necessaire  d'en  pres- 
crire  Pusage,  des  cette  ann6e  la  m6me  dans  les  principaux 
moulins  du  gouvemement  de  Quebec.*' 

Par  Particle  ler,  ces  cribles  doivent  6tre  remis  aux  pro- 
pri^taires  des  moulins  du  Sault-4-la-puce,  Petit-Pr6,  Beau- 
port,  Pointe  de  L6vy,  St.  Nicolas,  et  la  Ste.  FaiDille  dans 
Pisle  d'orl6ans,/*  pour  y  faire  passer  et  cribler  tous  les  bleds 
"  g6n§ralement  quelconques  qui  y  seront  [remis,  avant  que 
de  les  convertir  en  farine. 

Le  2d  article  feit  defense  aux  proprifetaire  de  ces  mou- 
lins et  i  leurs  meuniers '^de  nKwidre  aucun  bled  qui  n'ait 
6t6  crible  comme  dessus,  k  peine  etc.  " 

Le  3e  article,  pour  indemnity  aux  proprietaires,  leur 
attribue  six  deniers  pour  chaque  minot  apport6,  "  a  la  char- 
"  ge,  par  les  dits  proprietaires  et  leurs  meuniers  de  rendre 
"  aux  propri6taires  des  bleds,  les  criblures  qui  en  provien- 
"  dront.  '' 

Et  scion  le  4e  article  ;  "  an  moyen  de  ces  six  deniers, 
"  ne  pourront  les  dits  meuniers  lever  le  droit  de  mouture 
"  que  sur  le  bled  net  et  cribl6  sans  |)ouvoir  par  eux  le 
"  pr6tendre  a  raison  de  la  totalit§  de  bled  qui  leut  aura  6t& 
"  apport6e,  ni  sur  un  pied  plus  fort  que  le  taux  du  rfegle- 
"  ment.  " 
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L'ann6e  suivante,  cinq  noaveaax  cribles  fuient  enroySs 
pour  le  gouyernement  de  Montreal ;  ce  qui  donaa  lieu  k  une 
Autre  oidonnance,  semblable  k  lapremi^,  et  lendne  par  les 
m6mes  gouvemeur  et  intendant  le  8  F6vrier  1784  (L)  Ces 
cribles  devaient  6tre  remis  aux  propri^taiies  des  moulins  de 
Lachlne,  de  I'Isle  J^sos,  de  Hsle  Ste.  H616tte  et  de 
Tenrebonne. 

^54.  Le  20  Mars  1733  (2),  nouvelle  ordonnaiice  de  In- 
tendant Hocquart  sur  la  requfete  de  Pierre  Savarit,  "  pro- 
pria taire  des  motdins  banaux  k  vent  et  k  c«u*'  de  NettviUe, 
le  m^me  qui  avait  d^  obtenu  par  defiant  Poedoniianoe  du 
22  Novembre  1730  (ci*devant  no.  251),  II  renouveUe  ses 
plaintes  contre  ceux  des  habitants  qui  vont  moudre  aiUeurs. 
Ces  demiers  lui  r^pondent  que  ^^  ses  moulins  a  eau  ne  font 
pas  actuellement  un  grain  de  farine  et  que  son  moulin  k 
vent  n'est  pas  agr^e  comme  il  faut  pour  servir  et  foumir  au 
public."  Le  gTMid-^oyer  M.  de  Boisoler,  re^it  ordre  de 
iXMistater  l^etat  des  lieux  ;  et  sur  son  rapport  est  rendue  Por* 
dcnmance  dont  il  s'agit.  Elle  porte  "  que  le  dit  Savarit 
"  sera  tenu  de  mettre  un  meunier  de  profession,  et  non 
"  d'autre,  dans  son  moulin  a  vent,  lequel  demeurera  prfes 
**  et  dcms  le  voisinage  du  dit  moulin,  pour  par  le  dit  meu- 
**  nier  en  prendre  soln  en  tout  tems  et  pecevoirle  bled  des 
^^  habitants  et  le  leur  rendre  en  farine  quand  il  sera  moulu, 
^^  comme  aussy  de  tenir  dans  un  de  ses  moulins  k  eau  et 
"  dans  son  moulin  a  vent,  un  brancard  et  des  poids  de  fer 
**  6talonn§s,  et  nondesroches  dont  le  poids  n'estpas  connu, 
"  et  d'entretenir  les  dits  moulins  en  bon  6tat  de  mani^re 
"  quails  puissent  moudre  lorsqu'il  y  aura  de  Peau  ou  du 
**  vent. 

"  Et  sur  Pinconv6nient  k  nous  reprfesent*  par  les  ha-* 

■  '-  -"   '  ■  ■' 

(1)  Ed.  et  Ofd.  in  8a.  1 2,  p.  363. 

(2)  2e  vol.  des  "doc.  seig.''  ji.  155.  ,,.,.,,. 
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hhtiits  qa^il  est  mrrivd  que  le  Tent  Tentnt  k  manqoer  an 
monlin  k  Tent,  ou  Peaa  au  motdin  k  ean^  le  dit  Savant 
pttlend  lea  obliger  de  tianaporter  une  seoonde  fioas  lean 
bleda  dHm  moolin  k  I'antie,  et  joaqu'^  tioia  ibis. 


^^  Nous  ordonnons  que  dans  ce  cas  le  dit  Savant  sera 
*<  tenu  de  faire  ces  sortes  de  transports  k  ses  frais  et  d6pens, 
^^  et  fante  par  loi  de  vouloir  s'en  charger,  permettons  aux 
'^  dits  habitants  d'aller  moadre  ou  bon  leur    semblera. 

^^  OrdonncAs  paieillement  aux  dits  habitants  de  pcmer 
^*  mondre  leurs  grains  jpour  ce  qui  regarde  leur  eubeietetnee 
^  aux  moulins  du  dit  Savarit  comme  6tant  au  dnut  de 
*^  seigneur,  et  de  les  y  laisser  du  moins  deux  fois  vingt 
**  quatre  heures  dans  I'un  ou  Pautre  des  moulins,  apr^ 
^^  quoi  il  leur  sera  loisible  de  les  reprendre  et  porter  oik 
^^  bon  leur  semblera,  sans  que  le  dit  Savarit  ou  celui  qui  le 
"  reprfesentera  puisse  en  ce  cas  pr6tendre  aucun  droit  de 
"  moutme,  et  ccoiformdment  k  Parrfit  du  conseil  snp^rieur 
*^  de  ce  pays  du  ler  Juillet  1675,  rendu  aux  sujet  des  mou- 
**  lins  bannaux. 

^^  Enjoignons  au  dit  Savarit  de  servir  fid^lement  et 
^^  promptement  lea  dits  habitants,  et  psur  i»r6f6rence  aux 
^^  bourgeois  et  marchands,  et  d'entretenir  ses  moulins  de  tons 
^^  agi^s  n^cessaires,  k  peine  d'anien<to  arbitraire^  et  de  plus 
*^  grande  si  le  cas  y  escheoit. 

265.  Le  15  Decembre  1733  (1),  ordpnnance  de  Pinten- 
dant  Hocquart  sur  la  requfete  du  seigneur  de  Beaumont  qui 
se  plaignait  que  le  nomm6  Joseph  Roy,  son  habitant,  eAt 
depuis  peu  de  tems  b&ti  un  moulin  sur  la  seigneurie  de  la 
dame  de  Vincennes,  auqiiel  il  aUirait  une  partie  des  habi- 
tants de  Beaumont  ^^  ce  qui,  disait-il,  n'est  pas  permis, 
"  mais  m6me  est  tout-a-fait  contraire  aux  droits  du  sup- 

(1)  2d.  vol.  des  "  doc.  seig."  p.  159. 
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^^  pliant,  aux  tuiages  qui  se  pratiqnent  poor  lea  m4>tijnii» 
'^  banaux  et  aux  clauses  ins^rtes  dans  les  contrats  de 
*^  concession  des  habitants  dn  suppliant,  par  lesquels  ils 
^^  sent  express6ment  obliges  de  porter  leur  bled  moudre  au 
^^  moulin  de  sa  seigneurie," 

Pour  se  justifier,  Roy  disait  que  ^^  le  moulin  de  Beau- 
mont n'estant  pas  en  estat  de  faire  de  Ixmnes  farines  par  le 
defTaut  des  moulanges,  le  seigneur  avait  bien  voulu  per- 
mettre  k  ses  habitants  de  moudre  ailleurs  que  dans  le  dit 
moulin  banal." 

L'ordonnance  lui  fait  defense  ^^  de  recevoir  k  moudre 
^^  dans  le  moulin  qu'il  a  nouvellement  fait  b&tir  sur  la  sei- 
^^  gneurie  de  la  Dame  de  Yincennes  aucun  des  habitans 
"  de  la  seigneurie  de  Beaumont,  si  ce  n'est  du  eonsente- 
^^  ment  par  6crit  du  dit  sr.  de  Beaumont,  et  ce  k  peine  de 
*^  dix  livres  d'amende,  faisons  pareillement  deffenses  aux 
^^  dits  habitants  de  Beaumont,  et  sous  les  m6mes  peines 
i(  d'aller  moudre  ailleurs  que  dans  le  moulin  banal  de  la 
"  dite  seigneurie. 

^^  Enjoignons  au  dit  sr.  de  Beaumont  de  faire  mettre 
^'  son  moulin  bannal  en  estat  de  faire  de  bonnes  farines  et 
"  d'y  avoir  un  brancart,  et  des  poids  6talonn6s.*' 

256.  Le  10  Mars  1784  (1),  ordonnance  de  Pintendant 
Hocquart  sur  la  requite  de  cinq  habitants  du  fief  de 
Gentilly,  repr^sentfes  par  Frs.  Rivard  dit  Lavigne,  Pun 
d'eux,  tendante  k  faire  ordonner  que  la  veuve  Poisson,  tu- 
trice  de  son  fils,  propri6taire  de  ce  fief,  fera  "  b&tir  incessam- 
**  ment  un  moulin  k  bled  sur  le  dit  fief  pour  Putilit6  et  be- 
**  soin  de  ses  tenanciers,  sinon  et  feute  de  ce  fiiire,  qu'elle 
^^  sera  dechue,  au  dit  nom,  du  droit  de  moulin  banal,  et 
^^  qu'il  sera  permis  au  dit  Rivard  Lavigne,  Pun  des  sup- 

(1)  Ed  et  ord.  in-8  t.  2,  p.  364. 
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**  plians,  d'en^faiie  b&tir  ub,  ce  qu'il  olfre  de  faire  a  acs  fraia 
^^  et  d6pat8,  et  Pentretenir  bon  et  valable,  lui,  see  hoiis  et 
^^  ayans  cause  a  perp6tuit§  de  sorte  qu'il  suffira  poor  les 
^^  besoin  et  n6ce8sit6  de  tous  les  habitaos  da  dit  &s£j  et 
"  qu'en  ce  cas,  le  dit  Rivard  jouira  du  droit  et  privilege  de 
"  moulin  banal.'' 

^'  Nona,  dit  Pintendant,  du  consentement  du  dit  Rivard 
^^  Lavigne,  au  dit  nom^  avons  accoide  k  la  dite  veuve 
**  Poisson,  aussi  au  dit  nom,  le  terme  et  dfelai  de  deux  ans 
"  k  compter  du  jour  de  la  notification  de  la  prfisente  ot- 
**  donnance,  pour,  par  la  dite  veuve,  se  mettre  en  6tat  de 
"  faire  construrre  le  moulin  banal  ainsi  que  les  dits  habi- 
**  tans  de  la  seigneurie  de  GrentiUy  le  requi^rent ;  pass6 
^  lequel  tems,  il  sera  par  nous  ord(»m6  ee  qu'il  appar* 
"  tiendra." 

257.  Les  habitants  de  la  seigneurie  d'Argentenay,  pa- 
roisse  de  St.  Francois  de  Salles  en  I'Isle  d'Orleans  pr^sen- 
tent  ime  requfete  a  Pintendant  Hocquart,  exposant  que  par 
ordonnance  du  sr.  Andr6  son  subdelfegufe,  ils  sont  obliges 
de  porter  tous  leurs  grains  ihoudre  au  moulin  de  la  dite  pa- 
roisse  ;  qu'ils  d6sirent  se  soumettre  a  cette  ordonnance, 
comme  ils  ont  fait  jusqu'^  present,  mais  qu'ils  ne  le  peu- 
vent  faire  "  sans  en  souf&ir  une  perte  considerable  par 
"  les  mauvaises  farines  que  le  meunier  leur  fait  tous  les 
"  jours,  non-seulement  celles  qu'ils  consomment  dans  leurs 
"  families,  mais  encore  celles  qu'ils  sont  obliges  de  com- 
"  mercer,  qui  se  trouvent  malfaites,  et  desqucUes  Us  ont 
"  continuellement  ded  reproches,  ce  qui  provient  de  ce  que 
**  les  moulange^  sont  d6fectueuses." 

Sur  un  rapport  d'experts,  constatant  que  "  le  dit  mou- 
lin fitoit  en  bon  §tat  et  faisoit  de  bonne  farine,"  les  habi- 
tants sont  renvoyfes  de  leur  plainte  par  jugement  du  23 
Juin  1736  (1),  lequel  porte  que,  "  conform6ment  k  Pordon- 

(1)  Ed.  et  Ord.  in^o.  t.  2,  p.  539, 
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nance  du  dit  sieur  Andre,  les  dits  habitans  aeiont  temis  de 
faire  moudie  leurs  grains  au  dit  monlia  d'Argentenay  soua 
les  peines  y  pprtfees." 

258.  Le  12  Mars  1738,  (1)  ordonnance  du  mfeme  inten- 
dant,  qui,  sur  un  rapport  d'experts  etablissant  que  le  meu- 
nier  de  Beaumont  "  n'est  point  du  tout  farinier,"  ordonne 
"  qu'il  sera  6tabli  ineessamment  un  meunier  ban  farinier 
"  au  dit  moulin  de  Beaumont,  autre  que  celui  qui  y  est  ac- 
"  tuellement,  et  jusques  a  ce,  permis  aux  dits  habitans  d'al- 
"  .ler  moudre  oil  bon  leur  semblera.'' 

Dans  I'expos6  preliminaire,  il  est  dit :  "  et  sur  la  nou- 
"  velle  demande  que  les  habitants  ont  faite  k  ce  que  le 
"  meunier  du  dit  moulin  soit  tenu  non-seulement  de  mou- 
"  dre  le  bled  des  habitants,  mais  aussi  les  autres  menus 
"  grains  J  le  sieur  de  Beaumont  etant  convenu  de  la  justice 
^^  de  cette  demande,  et  y  ayant  consent^  nous  en  avons 
"  donn6  acte  aux  derosuideurs,  et  ordQnn6  en  consfeiuence 
"  que  les  menus  grains  aeront  egalement  moulus  au  dit 
"  moulin  comme  les  bleds.  • 

259.  Le  24  Juillet  1741,  (2)  arrfit  du  conseil  sup6rieux 
sur  une  contestation  entre  les  Eccl6siastiques  du  Seminal- 
re  de  Montreal  et  les  Frferes  Hospitallers  (Frferes  Charron) 
au  sujet  d'un  moulin. 

Le  5  Nov.  1726,  le  conseil  avait  rendu  un  arrfet  qui,  sur 
requfite  du  S6minaire,  permettait  d'assigner  le^  Frferes 
**pour  se  voir  condamner  k  d§molir  le  moulin  qu'ife  avaietit 
fait  construire  sur  le  terrain  que  les  dits  Eccl^siastiques  leur 
avaient  donn6  dans  leur  seigneurie."- 

II  parait  que  par  acte  du  11  F6vrier  1730,  les  Fr^s 
avaient  cede  au  Sfeminaire  un  moufin  a  vent  avec  tons  ses 

(1)  2d  vol.  des  «  doc.  seig.  "  p.  173.  , . 

(2)  Cet  arr6t  n'est  pas  imprime. 
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ostensiles,  et  nn  aipent  de  tene  sar  leqael  itait  ccms- 
tmit  une  petite  maison  poor  loger  le  meimier.  Le  IS  Sept. 
1740,  les  Fr^res  obtinient  des  letties  de  rescision  ccmtre  oet 
acte,  et  en  demand^rent  Pent6rinement,  disant  que  les  Eo- 
cl^siastiques  les  avaient  indoits  k  lenr  faiie  cette  cession 
sans  Pagr^ment  de  MM.  les  administrateurs  g6n6raux  de 
Phopital. 

Les  Ecclgsiastiqnes  consentaient  k  la  rescisicm  de  Pae- 
te,  mais  ils  persistaient  k  demander  la  d^molitiott  du  moolin. 

II  parait  que  d^s  1705,  par  acte  de  declaration  du  14 
Pfevrier,  (Adh6mar  notaire,)  le  S6minaire  s'6tait  "  oppos6  a 
la  b&tisse  et  construction  du  moulin  ou  moulins  k  eau  ou  a 
vent  que  les  Frferes  pr6tendaient  faire,  en  quelque  lieu  que 
ce  fat  de  Plsle  de  Montr6al.  " 

L'airSt,  du  consentement  des  parties  k  la  r§siliation  de 
Pacte,  du  11  F^v.  1730,  ent^rine  les  lettres  de  rescision  et 
de  restitution  en  entier,  condamne   les  £ccl6siastiques  k 
laisser  aux  Fr^res  la  possession  et  jouissance  du  moulin  k 
vent  dont  il  s'agissait,  ensemble  de  Parpent  de  terre  et  de  la 
petite  maison  ;  "  et  attendu,  ajoute  Parrfet,  que  le  dit  mou- 
"  lin  A  vent  n'a  6t6  tol§r6  que  pour  Pusage  domestique  et 
"  particulier  de  Phopital  et  communaut6  des  dits  Frferes 
"  hospitfidiers,  enjoint  aux  dits  F.  H.  de  ne  faire  moudre 
^'  au  dit  moulin  k  vent  que  les  bleds  seulement  a  eux  appar- 
^'  tenant  et  qui  se  consommeront  dans  le  dit  hopital  et 
^^  communaut6  ;  fait  defense  suix  dits  F.  H.  de  recevoir 
^^  ni  fieiire  moudre  au  dit  moulin,  sous  quelque  pr^texte  ou 
*^  couleur  que  ce  soit,  aucuns  autres  bleds  de  telle  personne 
"  que  ce  puisse  6tre,  sous  peine,  en  cas  de  contravention, 
*^  de  200  livres  d'amende  pour  la  premiere  fois,  du  double 
^^  en  cas  de  r^cidive,  le  tout  envers  les  dits  sieurs  du  sSmi- 
^*  naire  de  Montreal,  et,  pour  la  troisifeme  fois,  de  demolition 
^*  du  dit  moulin  k  vent,  et  ce  en  vertu  du  present  arrftt  et 
«<  sans  qu'il  en  soit  besoin  d'autre.  " 
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260.  Le  13  F6vrier  1742  (1),  oidonnance  de  Pintendant 
Hocquart  sur  une  instance  mue  entre  le  ndsaionnaiie  et  les 
habitants  de  Contrecoeur,  d'une  part,  el  les  co-seigneurs  de 
ce  fief,  de  Pautre. 

Les  premiers  demandaient,  par  leur  requfete,  qu'il  fut 
oidonn6  "  que  les  co-seigneurs  de  Contrecoeur  fdssent  tenus 
"  de  b^tir  un  moulin  banal  dans  la  dite  seigneurie  dans  les 
"  dfilais  qu'il  plairoit  a  Pintendant  de  fixer,  sinon  et  k  faute 
"  de  ce  faire  et  •  le  dit  tems  pass6,  qu'ils  fflssent  d6clar§s 
"  dfechus  des  droits  qu'ils  avaient  sur  la  banalit6  du  dit 
**  moulin,  et  quMl  fdt  accord6  au  premier  des  habitants  ou 
"  autres  de  la  dite  seigneurie  qui  voudroit  le  faire  b&tir  sous 
"  sa  soumission  dans  Pan  et  jour ;  les  dits  sieurs  de  Contre- 
"  coeur,  pfere  et  fils,  s'6tant  d6clar§s  n'en  vouloir  faire, 
"  attendu  la  multiplicity  des  co-seigneurs  qui  avaient  le 
"  m6me  droit  qu'eux." 

Dans  cette  instance,  le  sr.  de  Contrecoeur,  fils,  oflnt  de 
^*  construire,  dans  tel  d61ai  qu'il  plairait  k  Pintendant  fixer, 
^^  le  moulin  dont  6tait  question,  aux  charges,  clauses  et  con- 
"  ditions  qu'il  en  demeureroit  propri6taire,  et  que  le  droit 
"  de  banality  dans  toute  P6tendue  de  la  seigneurie  de  Con- 
"  treccBur  y  serait  uniquement  attach6." 

M.  de  ContreccBur  p6re  et  Madame  veuve  de  la  Come, 
par  acte  devant  notaire  du  4  Mai  1741,  avaient  consenti  "  que 
^^  les  dits  missionnaire  ou  habitants,  ou  telle  autre  personne, 
^<  fdssent  autoris^s  k  construire  un  moulin  banal  en  la  dite 
^^  seigneurie  de  ContrecoBur,''  se  d^sistant  a  cet  eifet  du 
droit  de  banality  en  faveur  de  la  personne  qui  feroit  cons- 
truire ce  moulin,  k  condition  que  celle-ci  fit  sa  soumission 
de  le  faire  b&tir  et  mettre  en  6tat  de  faire  farine  dans  un  an. 

M.  de  Fosseneuve,  Pun  des  co-seigneurs,  offrit  alors  de 
b&tir  le  moulin,  dans  deux  ans,  et  M.  de  Contrecoeur  fils, 

(1)  Ed.  et  Qrd.  in-So  t.  2,  p.  562. 
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dans  le  caurs  de  la  prSsenU  atmie^  ajoutant  que  8i  le  dit 
Fosseneuve  voalait  le  taite  ccniBtraire  dans  le  mdine  d61ai, 
il  y  consentait,  et,  de  plus,  que  la  banalit6  ltd  en  f&t  trans- 
mise  dans  toate  P6tendue  de  la  dite  seignemie. 

L'ordonnance  de  Pintendant  autorise  M.  de  Contrecceiur 
fils  ^^  &  bSitir  le  moolin  dans  le  dit  d61ai  d^un  an,  si  mieox 
"  n'aime  le  dit  Fosseneuve,  16  jouis  apr^s  la  signification 
^^  de  Pordonnance,  faiie  sa  soumission  au  greffe  de  la  juris- 
"  diction  de  Montr6al,  de  constmiie  le  dit  moulin  dans  le 
^^  m6me  d61ai  d'un  an,  aux  m6mes  clauses  et  avantages 
•*  port6s,  tant  par  Parrot  du  conseil  d'Etat  du  Roi  du  4  Juin 
"  1686,  qu'en  la  requfite  d'intervention  du  dit  Contrecceur, 
*•  fils,  et  faute  par  le  dit  Fosseneuve  d'avoir  fait  la4ite 
^^  soumission  dans  le  dit  d61ai  de  quinze  jours,  et  icelui 
"  pass6,  le  dit  Fosseneuve  ne  pourra  6tre  leqn  k  b&tir  le  dit 
^^  moulin  ;  et  en  vertu  de  la  pr6sente  ordonnance  le  sieur 
^^  ContreoQsur  fils,  tenu  de  b&tir  dans  Pan,  ainsi  qu'il  y  est 
^^  ci-dessus  autoris6,  le  tout  d,  peine  de  tons  d6pens,  dom- 
^^  mages  et  int6r6ts  envers  qui  il  appaxtiendnu  " 

261.  Le  11  Juillet  1742  (1),  ordonnance  de  Pintendant 
Hocquart  sur  contestation  entre  le  meunier  d'Argentenay  et 
quelques  habitants  de  cette  seigneurie,  au  mdme  sujet  que 
celui  de  Pordonnance  du  23  Juin  1736,  (ci-devant  no.  257. 

Le  meunier  exposait,  dans  sa  requite,  que  ^  Jacques 

^  Asselin  etplusieurs  autres  habitans  refusaient,  depuis 

"  plusieurs  ann6es,  de  porter  leur  bled  moudre  au  dit  mou- 

^^  lin,  sous  pr6texte  que  le  demandeur  faisait  de  la  mauvai- 

^^  se  farine,  quoiqu'il  fAt  notoire  qu'il  en  avait  toujours  fait 

"  de  trfes  bonne conduite  d'autant  plus  repr6- 

"  hensible,  disait-il,  quails  6taient  tenus  suivant  les  rfegle- 

"  mens  de  police,  et  en  dernier  lieu  conform6ment  ii  un  ar- 

(1)  Ed.  et  Ord.  in  8o.  t.  2,  p.  565. 
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^^  iti  du  conseil  d'Etat  du  Roi,  intervenu  w  sujet  des  mou- 
"  lins  banaux.'' 

^^  Yd  notre  ordonnance  da  23  Juin  1736  •  •  •  •  ordoxmons 
"  dit  Pintendant,  que  toua  les  habitans  du  dit  lieu  d'Ar- 
"  gentenay,  seront  tenus  de  faire  moudre  leurs  grains  au 
"  dit  moulin  h,  peine  de  dix  livres  d'amende,  etc, 

"  Enjoignons  au  meunier  de  tenir  toujours  son  moulin 
"  en  6tat,  et  de  se  confonner,  au  surplus,  aux  r6glemens 
"  intervenus  sur  le  fait  des  moulins  banaux  sous  les  peines 
"  port6es  par  les  dits.  r6glemens- 

"  Condamnons  les  habitans  ci-aprfes  nomm6s  ^  payer 
"  au  dit  meunier,  pour  les  moutures  qu'ils  lui  doivent 
"  pour  le  tems  qu'Us  ont  manqu6  k  faire  moudre  leurs 

"  bleds  au  dit  moulin,   savoir lequel  remboursement 

^^  les  dits  habitants  seront  tenus  de  faire,  ou  en  argent  sur 
^^  le  pied  de  trois  livres  le  minot  au  choix  des  dits  habi- 
^«  tants-'' 

262.  Par  sentence  du  juge-Bailli  de  la  jurisdiction  de 
la  Rivifere  du  Sud,  les  habitants  avaient  6t6  condamn6s  k 
porter  moudre  leurs  grains  au  moulin  de  cette  seigneurie. 
II  y  avait  eu  appel  k  la  Pr6vot6  de  Quebec,  qui,  le  13  Avril 
1742,  avait  rendu  une  sentence  confirmative  de  celle  du 
juge-Bailli,  et  faisant  defense  aux  habitants  de  porter  k  Pa- 
venir  moudre  leur  bled  ailleurs  qu'au  moulm  banal  de  la 
dite  seigneurie,  si  ce  n'est  aux  conditions  port6es  par  leurs 
contrats.  Les  habitants  ayant  interjet6  appel  au  conseil 
sup6rieur,  intervint  le  12  Novembre  1742  (1)  un  arrfet  de  ce 
conseil,  qui  les  d6bouta  de  leur  appel,  en  consequence  d'un 
rapport  d'experts  constatant  "  que  les  moulins  du  seigneur 
^taient  en  trfes  bon  ordre  et  foumis  de  meuniers  et  d'usten- 
siles  n6cessaires  pour  les  bien  entretenir,  et  qu'ils  faisaient 
d'excellente  farine." 

(1)  Ed.  et  ord.  in-So.  t.  2;  p.  210. 
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26S.  Le  12  F^vrier  1746  (1)  ordonnance  de  Pintendant 
Hocquart,  relative  a  la  constraction  d'un  second  moulin 
dans  la  seigneurie  de  Laozon  et  rendae  sor  requite  d'envi- 
ron  60  habitants,  tons  concessionnaiies  des  terres  de  la  C6te 
de  Lauzon,  dans  les  piofondeuis." 

II  y  avait  des  co-seigneurs,  le  dfefendeur,  M.  Etienne 
Charet,  son  fr^re,  et  les  mineurs  Charly,  enfants  de  lenr 
soBur  d6c6d6e.  Les  demandeurs,  "  ^loignes  a  plus  de  trois 
lieues  du  bord  de  J'eau,  sans  moulin,"  concluaient  a  ce  que 
le  dfefendeur  ffit  condamn6  "  k  faire  construire  un  "  mou- 
"  lin  a  farine  sur  la  rivifere  d'Etchemin,  village  de  Ste.  (Se- 
"  nevifeve,  si  mieux  n'aimoit  le  dit  sr.  Charet  c6der  a  l*un 
^^  des  demandeurs  ou  a  tons  ensemble,  le  droit  de  banalite, 
^^  les  dits  demandeurs  ne  pouvant  plus  supporter  les  fati- 
^^  gues  extremes  qu'il  y  avait  a  transporter  leurs  bleds  a 
'^  plus  de  troiB  lieues  dans  des  chemins  impratiquables,  pour 
"  les  faire  moudre  a  la  Pointe  de  Levy." 

Le  d6fendeur  rfipondait  qu'en  consequence  d*une  pa- 
reille  demande  a  lui  faite  par  les  habitants  il  y  avait  deux 
ans,  il  avait  fait  transporter  sur  les  lieux  (ce  qui  etait  ad- 
mis  par  les  demandeurs)  les  moulanges  et  partie  des  mat6- 
riaux  et  ustensiles  n6cessaires  pour  la  b&tisse  du  moulin  en 
question,  mais  qu'il  n'avait  pu  parvenir  a  cette  construction 
par  les  difficultfes  qu'avait  toujours  faites  le  p^re  des  mi- 
neurs Charly.  Le  defendeur,  tant  pour  lui  que  pour  son 
frfere  absent,  oflrait  de  construire  ce  moulin  dans  le  cours  de 
l'6t6  suivant,  pour  la  commodity  des  demandeurs,  pourvfl 
que  M.  Charly  f(it  oblig6  d'entrer  dans  la  d6pense  du  dit 
moulin  au  prorata  de  ses  droits  dans  la  seigneurie ;  au 
moyen  de  quoi  il  lui  serait  tenu  compte  de  sa  quote-part 
des  profits  du  dit  moulin  ;  si  mieux  n'aimait  le  dit  Charly 
renoncer  au  droit  de  banalit6  dans  ce  moulin,  ce  qu'il  serait 
tenu  d'opter  sous  un  mois. 

(1)  Ed.  et  ord.  in-8o,  t.  2,  p.  578. 
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L'ordcmnance  est  confonne  aux  conclusions  du  d6fen- 
deur. 

264.  Un  jogement  de  la  pr§vot6  de  Qa6bec,  da  12  Jan* 
vier  1751,  condamne  le  d^fendeur,  Joseph  Torgeon,  k  porter 
ses  grains  moudre  au  moulin  banal  de  la  seigneurie  de 
Montapeine,  en,  par  le  demandeur  son  seigneur,  foumissant 
un  chemin  praticable  pour  y  aller,    (1) 

265.  Enfin,  le  dernier  document  sur  cette  matidre,  du- 
rant  la  domination  fran^aise,  que  nos  recueils  imprimis 
nous  foumissent,  est  une  ordonnance  de  Pintendant  Bigot, 
du  25  Mai  1757  (2),  rendue  dans  une  instance  relative  a  la 
banalitg  de  moulin,  mue  entre  Claude  de  P6caudy,  seigneur 
de  Contrecceur,  et  le  sr«  Martel,  seigneur  du  fief  St.  Antoine, 
situ6  dans  la  dite  seigneurie  de  Contrecceur,  comme  Payant 
acquis  des  co-h6ritiers  de  feue  dame  veuve  de  Jean  Louis 
de  Chapt,  6ouyer,  sieur  de  la  Come. 

Le  demandeur  est  le  m^me  qui,  par  Pordonnance  du  13 
F§vrier  1742,  (ci-devant  no.  260),  avait  6t6  oblig6  d'6riger 
un  moulin  banal  dans  la  seigneurie  de  Contrecceur,  lequel 
moulin  il  avait  en  effet  fait  6riger.  C'^tait  un  moulin  k 
vent.  Madame  de  la  Come  avait  renonc6  k  la  banalit6  par 
Pacte  du  4  Mai  1741,  menticmn^  dans  ces  deux  ordonnances. 
EUe  6tait  Vauteur  du  d6fendeur.  Le  demandeur  se  plai- 
gnait  que  celui-ci  eilit  fait  construire,  en  son  absence,  un 
moulin  ^^  sur  la  part  et  portion  par  lui  acquise,  et  y  fit 
moudre  joumellement  les  grains  des  habitans  de  la  sei- 
gneurie de  Contrecceur,  et  particuli^rement  ceux  des  vas- 
saux  du  demandeur.^'  Ce  dernier  avait  assign6  le  sieur 
Martel  "  pour  se  voir  condamner  k  d6molir  le  dit  moulin 
"  qu'il  avait  induement  fait  ccmstruire  en  la  dite  seigneurie 
**  de  St.  Antoine,  sinon  et  k  faute  de  ce  faire  16  jours  apr^s 

(1).    Extraits  de  M.  Perrault,  p.  71. 
(2),    2d  vol.  del «  Doc.  Seig.»»  p.  219. 
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^^  la  signification  de  I'ordonnance,  que  le  demandenr  serait 
^^  autoris6  a  la  demolition  du  dit  moulin  aux  firais  et  d^pens 
"  du  dit  d^fendeur,  et  pour  le  tort  qu'avait  cause  au  de- 
^^  mandeur  I'^dification  du  dit  moulin,  par  les  moutuies 
^^  qu'avait  retires  le  dit  defendeur,  il  serait  condamn6  en 
^^  tels  dommages  qu'il  plairait  a  Pintendant  de  fixer. 

Le  sieur  Martel  pr6tendait  que  ^^  le  moulin  b4ti  par  le 
"  demandeur  ne  pouvait  6tre  r§put6  banal  aux  termes  des 
"  articles  71  et  72  de  la  coutume  de  Paris;  que,  par  Por- 
"  donnance  de  M.  Hocquart  du  13  F6v.  1742,  le  dit  deman- 
^^  deur  6tait  autoris6  k  b&tir,  dans  le  d§laid'un  an,  un  mou- 
^^  lin  sur  le  fief  de  Contrecoeur,  qui  devait  6tre  banal  aux 
^^  termes  de  cette  m6me  ordonnance,  qui  faisalt  pour  lui  un 
"  titre,  mais  qu'il  avait  perdu  le  droit  que  ce  titre  lui  avait 
^  acquis,  faute  d'ex§cutiondans  le  d61ai  prescrit,  et  Pinex^ 
"  cution  continue  jusques  k  oe  jour,  n^ayant  point  fait  61e- 
<^  ver  de  moulin  qui  pdt  6tre  r§put6  banal  aux  termes  des 
^^  dits  articles  de  la  coutume,  qui  d6cide  qu'un  moulin  a 
^  vent  ne  pent  fetre  r6put§  banal,  s'il  n'y  a  titre  ou  recon- 
"  naissance  par  6crit ;  qu'ainsi  le  moulin  du  demandeur  ne 
"  pouvait  fttre  r6put§  tel ;  que,  quand  le  dit  demandeur  au- 
*'  rait  en  efiet  le  droit  de  banalit6,  il  ne  pourrait  qu'empfi- 
"  cher  de  chasser  sur  ses  terres,  et  ne  pourrait  conclure  a  la 
^^  demolition  du  moulin  que  le  d^fendeur  avait  b&ti  et  pu 
^^  bd,tir  sur  scm  fonds  pour  lui  et  pour  les  habitans  de  sa  sei- 
^  gneurie,  et  qui  n'avait  point  6t6  ^tabli  pour  ceux  du  de- 
^^  mandeur ;  qu'enfin,  il  s'en  tenait  k  cet  article  essentiel  que 
^^  le  demandeur  n'avait  point  de  banal,  et  que  son  moulin  k 
"  vent  ne  pouvait  6tre  r6put6  tel  aux  termes  des  articles  71 
"  et  72  de  la  coutume ;  que  le  demandeur  ne  pouvait  se 
^^  pr6valoir  de  la  r6nonciation  de  ses  auteurs,  aux  droits  des- 
quels  il  6tait ;  que  cette  renonciation  ne  pouvait  pro^uire 
d'effet  puisque  le  demandeur  n'en  avait  pas  profit^. 

Le  demandeur  r6pliquait  ^'  que  le  d6fendeur  s'6tait 
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"  biengaid6  de  raj^rter  le  texte  des  articles  71  et  72  de  la 

**  coutome,  lequel,  dit-il,  servira  seul  de  refutation ;  que, 

"  par  Particle  71,  nul  seigneur  ne  pent  contraindre  ses  sujets 

"  d'aller  au  four  ou  moulin  banal,  s'il  n'en  a  titre  valable ; 

"  que  le  demandeur  en  avait  un  valable,  qui  6tait  Pordcm- 

"  nance  de  M,  Hocquart,  que  le  dfifendeur  approuvait  lui- 

"  m6me  par  ses  defenses,  k  quoi  il  fallait  joindre  Pacquies- 

"  cement  de  tous  les  habitans  de  la  seigneurie  du  deman- 

"  deur  qui  s'y  6taient  soumis ;  que  par  la  renonciation  des 

<'  auteurs  du  d^fendeur  au  droit  de  banality,  le  d^fendeur 

"  n'avait  point  droit  de  faire  construire  un  moulin  banal 

^^  sans  le  consentement  d'un  seigneur  qui  avait  ce  droit. 

Aprfes  avoir  vu  Pacte  du  4  Mai  1741,  par  lequel  M,  de 
ContrecoBur,  pfere,  et  la  dame  veuve  de  feu  M,  Jean  Louis  de 
la  Come,  avaient  rencmcfe  "  au  droit  qu'ils  avaient  de  faire 
des  moulins  k  farine,  et  au  droit  de  banalit§  qui  leur  appar- 
tenait  dans  P6tendue  de  la  dite  seigneurie,"  et  avoir  vu 
Pordonnance  de  M.  Hocquart  du  13  F6vrier  1742,  qui  auto- 
risait  le  demandeur  k  b&tir  un  moulin  dans  le  d61aid'un  an, 
Pintendant  declare  ^^  banal  le  moulin  construit  par  le  de- 
^^  mandeur  sur  la  dite  seigneurie  de  Contrecoeur,  en  ex6cu- 
"  tion  de  Pordonnance  de  M.  Hocquart  du  13  F6vrier  1742 ; 
"  en  consequence  defend  au  sieur  Martel  de  recevoir  k  son 
^^  moulin  aucun  bled  des  habitants,  tant  de  la  seigneurie  de 
**  ContreccBur,  que  du  fief  St.  Antoine  a  lui  appartenant,  et 
"  mdme  d'y  faire  moudre  celui  provenant  de  son  domaiae, 
^'  qui  sera  destine  pour  la  subsistance  de  sa  maison  et  engor 
^^  gis  8ur  ledit  domaine^  et  ee,  conform6ment  k  la  coutume 
"  de  Paris,  •&  peine  de  tous  d6pens,  dommages  et  int^rdts 
<<  envers  le  dit  demandeur,  et  sur  le  surplus  des  demandes 
"  de  mon  dit  seigneur  de  Contrecceur,  hors  de  cour." 

266.  Depuis  le  changement  de  domination,  les  tribu- 
naux  ont  constamment  maintenu  les  seigneurs  dans  leur 
droit  de  banalite  de  moulin,  comme  6tant  un  droit  de  bana- 
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Iit6  legale.    Cette  conr  doit  done  en  proclamer  Pexisteoee. 

Quant  k  son  6tendae,  je  suis  d'opinion  que  la  loi  la  re»- 
treignait  k  la  quantity  de  grains,  seulement  n6cessaire  k  la 
iubsiatance  de  la  famille  du  censitaiie  levant  et  cauchatUy 
c^est-^-dire  vivant  dans  la  seigneurie.  L'assuj^tissement  a 
la  banalit6  ne  s'^tendait  pas  au  del4. 

Les  seigneurs  qui,  lors  de  la  promulgation  de  Pacte  sei- 
gneurial  de  1854,  avaient  b&ti  des  moulins  k  farine,  pou- 
Taient  empftcher  toute  personne  d'en  constmire  dans  les 
limites  de  leur  banality ;  et  si  quelqu'un  s'avisait  d'y  en 
construire  un,  ils  avaient  le  droit  d'en  demander  la  demoli- 
tion, en  le  faisant  dinaturer  de  mani^re  k  n'^tre  plus  pro{He 
k  servir  comme  moulin  k  farine.  Ce  droit  est  sanctionn6 
par  une  jurisprudence  constante  qu'on  ne  saurait  m^connai- 
tre  aujourd'hui.  Mais  les  seigneurs  n'avaient  pas,  en  vertu 
de  leur  banalit6,  le  droit  d'empdcher  la  construction  d'autres 
moulins  que  des  moulins  k  farine,  ni  des  usines  d'aucune 
autre  sorte. 

Enfin,  je  suis  d'avis  que  les  seigneurs  qui  n^avaient  pas 
de  moulin  lors  de  I'acte  seigneurial  de  1854,  ne  peuvent  r6- 
clamer,  k  raison  de  la  banalit6,  aucune  indemnity  sous  Pau- 
torit6  de  cet  acte. 


CmaUIEME  PARTIE. 


DSS  SAUZ« 


S67.  Lea  droits  que  les  seigneurs  canadiens  r6clament 
sur  les  rivi^res^  ne  se  boment  pas  aux  rivieres  non  naviga- 
bles  ni  flottables,  mais  ils  s'6teiident  encore,  suivant  eux, 
dans  des  eas  particuliers,  aux  rivi^s  navigables. 

Je  parlerai  d'abord  des  piemi^res. 

268.  Les  seigneurs  pr6tendent  avoir  la  propri6t6  exclu- 
sive des  rivieres  non  navigables  ni  flottables. 

A  Pappui  de  cette  pretention,  ils  invequent  trois  moyens : 
lo.  leur  quality  de  seigneur  f6odal,  c'est-fii-dire  de  prqpri6- 
taire  du  fief;  So.  la  concession,  soit  expresse  soit  tacite,  de 
la  riviere  m6me,  resultant  de  leur  titre ;  Sa  la  quality  de  j 
seigneur  haut-justicier. 

269.  Presque  toutes  les  seigneuries  qui  sont  travers6es 
ou  baign§es  par  Pune  de  ces  riviferes,  ont  6t6  conc6d6es  "  la 
dite  rivifere  comprise,"  ou  bien  "  avec  les  rivieres,  etc,  qui 
se  trouveront  dans  l'6tendue  de  la  dite  concession,''  ou  bien 
encore,  comme  il  est  dit  quelquefois,  ^^  la  dite  riviere  mi- 
toyenne  "  ontre  le  concessionnaire  et  le  seigneur  voisin.  II 
y  a  aussi  quelques  concessions  dont  les  titres  excluent  nom- 
moment  la  rivifere,  en  portant :  "  icelle  rivifere  non  com- 
prise." Ces  demi^res  concessions  sont  en  trfes  petit  nombre." 
Enfin  il  y  en  a  qui  ne  font  aucune  mention  des  rivieres, 
eomme  devant  dtre  comprises  dans  la  conoession,  ou  en  6tre 

exclnes. 
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2T0.  II  y  a  des  concessions,  et  dies  sont  en  grand  nom- 
bre,  qui  donnent  anx  seigneurs  la  haute,  moyenne  et  basse 
justice,  ou  seulement  la  moyenne  et  basse  justice. 

En  aucun  cas,  la  concession  de  la  justice  ne  paraft 
avoir  et6  faite  a  une  autre  personne  qu'au  seigneur  du  fief; 
et,  a  peu  d'exceptions  pr^s,  la  justice  lui  a  6t6  attribute  par 
le  titre  primitif  de  sa  seigneurie.  Les  exemples  d'attribu- 
tion,  posterieurs  a  la  concession  dti  fief,  sont  tr^s  raies.  II 
est  neanmoins  arrive  quelquefois  que,  lorsqu'un  seigneur 
qui  n'avait  pas  obtenu  la  concession  de  la  justice  p€ur  son 
titre  primitif,  demandait  une  augmentatianj  c'est-4-dire  une 
seconde  concession  en  fief  attenant  k  la  premiere,  ou  lui 
attribuait,  par  le  nouveau  titre,  Pexercice  de  la  justice,  non 
seulement  sur  cette  seconde  concessicm,  mais  encore  sur  la 
premiere. 

271.  Soit  en  vertu  du  droit  commun  en  cette  matidre, 
soit  en  vertu  de  la  concession  expresse  ou  tacite  resultant  de 
leurs  titres,  les  seigneurs  canadiens,  ind^pendamment  de 
leur  quaiite  de  haut-justiciers,  mais  seulement  comme  sei- 
gneurs f6odaux,  ont-ils  acquis  quelque  droit  sur  les  rivieres 
^non  navigables  ni  flottables?  Je  suis  d'avis  que,  dans  Pun 
comme  dans  Pautre  cas,  ils  ont  acquis  un  droit  incontesta- 
ble a  la  propri6te  de  ces  rivieres,  c'est-^-dire  tant  en  vertu 
du  droit  commun  des  fidfs  qu'en  vertu  d'un  titre  de  conces- 
sion lei  que  ci-dessus  indiqu6. 

Du  double  fait  que,  dans  plusieurs  concessions,  la  ri- 
viere qui  traverse  ou  baigne  la  seigneurie,  est  namnUmefU 
comprise^  et  que,  dans  d'autres,  elle  ne  Pek  paSy  on  ne  sau- 
rait  arguer,  ce  me  semble,  Pcxclusion  de  la  rivifere  de  ces 
demiferes  concessions.  On  pourrait  d'autant  moins  le  faire, 
qu'il  se  trouvc  des  concessions  qui  excluent  nommimeni  la 
riviere  ;  d'ou  Pon  doit  conclure  que,  sans  cette  exclusi<m 
expresse,  la  riviere  aurait  pu,  selon  les  lieux  et  les  ciicons- 
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tances,  6tje  cens^e  comprise  dans  la  concession,  auttement, 
I'exclusion  edit  6t6  sans  motif  ou  sans  but.  Je  pense  done 
que  la  oil  il  a  6t6  fait  mention  de  la  rivifere  comme  faisant 
partie  de  la  concession,  ce  n'a  6t6  que  par  voie  explicative, 
une  simple  mesure  de  sage  prfecantion,  a  laquelle  on  n'a  eu 
recours  que  pour  mieux  designer  l'6tendue,  lacontenance  et 
les  limites  de  la  concession. 

272.  Les  riviferes  non  navigables  ni  flott^bles,  sont  dans 
le  domaine  priv6  ;  elles  sont  dans  le  commerce.  Elles  font 
naturellement  partie  des  heritages  qu'elles  baignent  ou  au 
milieu  desquels  elles  coulent.  Elles  sont  destinies  k  arroser 
et  fertiliser  ces  heritages.  C'est  la  Pune  des  principales  rai- 
sons  que  faisaient  valoir  les  seigneurs  ffeodaux  en  France  et 
leurs  tenanciersj  pour  en  revendiquer  la  propriete  k  I'encon- 
tre  des  pretentions  des  seigneurs  haut-justiciers,  et  que  don- 
naient  les  meilleures  feudistes  pour  la  leur  attribuer,  a  Pex- 
clusion  des  demiers.  Ces  riviferes  sont  dans  la  circonscrip- 
tion  du  fief;  les  seigneurs  canadiens  peuvent  invoquer  la 
maxime  en  vertu  de  laquelle  "  tout  seigneur  f<§odal  8t,  soit 
en  domaine,  soit  en  directe,  la  proprUU  unweraeUe  et  privie 
de  aa  circonscription  censuelle.^^  (1).  Je  dois  done  recon- 
nattre  que  les  concessionnaires  de  fiefs  en  Canada  sont  de- 
venus  de  plein  droit  proprietaires  des  riviferes  dont  il  s'agit, 
except^  dans  les  cas  oh  leurs  titres  contiennent  une  exclu- 
sion expresse  de  ces  m6mes  rivieres. 

1073.  Le  tems  ne  m'ayant  pas  permis  de  donner  sur  cetle 
mati^re,  comme  je  Pai  fait  sur  d'autres,  Panalyse  des  opi- 
nions des  feudistes,  je  dois  me  contenter  d'indiquer  a  ceux 
qui  voudront  les  consulter,  la  liste  de  leurs  noms  et  les  ex- 
traits  de  leurs  ouvrages,  que  Pon  trouve  aux  pages  692  et 
suivantes  du  traite  sur  "  la  propriety  des  eaux  courantes," 

(1).  "  Revue  critique  de  la  jurisprudence/*  aon6e  1852,  p.  784. 
Art*  de  M.  Duwaroet. 
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par  Champioimitoe.    II  partag^  O60  anteim  en  plnaieiin 

categories  : 

lo. — ^Auteon  qui  diedngoent  iespetites  rivikes  des 
nuMeanx :  Bouteiller,  Loyeel,  Bontaric,  Dupaic-Poolain, 
Deialaade  ; 

2o. — Auteurs  qui  attachent  le  droit  aux  litres  et  a  la 
possession :  6uy-Pape,  Chasseneux,  Bacquet,  Loysean, 
Chopping  Gallon,  Coquille,  Legrand,  Marcilly,  Bouhier, 
Bouvot,  Fabert,  ancien  repertoire,  vo.  rividre,  Pothier,  Cha- 
brol,  Hervfe  ; 

So. — Auteurs  qui  attribuent  les  cours  d*eau  aux  rive- 
rains :  Boerius,  Domat,  Boucheul,  H6vin,  Ricard,  Ferri^re, 
trait6  historique  de  la  souverainete  du  Roi ; 

4o. — Auteurs  qui  attribuent  la  propriety  des  rivieres 
aux  seigneurs  f6odaux  :  Lebret,  Guyot,  Henricm  de  Pansey, 
Basnage,  Herv6 ; 

5o. — Auteurs  qui  attribuent  la  piopriet6  des  petites  ri- 
vieres aux  seigneurs  haut-justiciers  :  LaRooheflavin,  Des- 
peisses,  Bobe,  Bretonnier,  Laplace,  Pel^e  de  Cbenontean, 
Lapoix-Fr6minville. 

274.  Les  rivieres  non-navigables  ni  flottables  n'ont 
jamais  pu,  k  mon  avis,  6tre  revendiquees  par  les  seigneurs 
canadiens  en  quality  de  haut-justiciers,  quality  quails  in- 
voquent  comme  formant  leur  troisi^me  titre.  Reconnais- 
sant  leur  droit  k  ces  rivieres  k  un  autre  titre  qui,  pour  tons 
les  eifets  pratiques  de  "  Pacte  seigneurial  de  1864,"  doit 
suffire  k  Pexercice  de  leurs  reclamations,  je  pourrais  m'abs- 
tenir  d'examiner  ce  troisieme  moyen  fonde  sur  cette  qualite 
de  haut-justiciers.  Neanmoins  ,  la  question  nous  ayant 
et6  proposee,  j'exprimerai  volontiers  mon  avis  que  ce  moyen 
ne  me  parait  pas  reposer  sur  une  bftse  solide. 
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gneurs  haut-justioiers  k  la  propri6t6  des  rivi^es  non-oavi- 
gables  ni  flottaUes,  coamte  6tant  ua  attribut  de  leurs 
justices,  {MP§teiitiQns  qn'il  me  semble  bkn  difficile  d'ad- 
'  mettre  en  dehors  de  ces  coatumes  qui,  en  tr^s  petit  nombie, 
attacfaaient  cette  pio{m6t6  k  la  quality  de  haut-justiciciers, 
les  seigneurs  canadiens  auxquels  la  justice  a  6t6  attri- 
bute ,  sont  dans  une  position  bien  difii§rente  ;  ils 
ne  sauraient  justifier  leurs  pretentions,  par  oelles  des  sei- 
gneurs fran^ais.  Leurs  titres  ne  se  perdent  pas,  comme 
ceux  de  ces  demiers,  dans  la  nuit  des  terns.  Nous  les  ccm- 
naissons  tons  ;  nous  les  avons  tous  sous  les  yeux  ;  et  tons, 
sans  exception,  viennent  k  I'^pui  de  la  remarque  que  j'ai 
d6ja  faite,  que  14  oix  la  haute-justice  a  6t6  donn6e,  elle  Pa 
toujours  6t6  au  profit  du  conoessionnaire  du  fief,  le  seigneur 
fiodaly  soit  par  le  titre  m6me  de  la  concession  ^de  ce  fief, 
soit  par  un  titre  subsequent  Ainsi  deux  choses  bien  dis- 
tinctes  a  consid6rer  dans  les  titres  qui  contiennent  k  la  fois 
et  concession  du  fief  proprement  dit,  c-4-d,  des  heritages  et 
leurs  d^pendances  qui,  etantsusceptiblesdepropri6t(§  priv§e, 
sent  dans  le  commerce,  et  at^bution  de  la  justice  qui  est 
one  d6pendance  de  Pautorit6  souveraine.  A  la  premiere 
de  ces  choses,  c-4-d,  k  la  concession  du  fief,  a  toujours  et6 
attach^e  la  concession  de  la  riviere,  lorsque  cette  riviere 
etait  comprise  dans  le  titre  d'inf(§odation,  tandisqu'au  con- 
traire  elle  ue  Pa  jamais  et6  k  la  seconde,  c-4-d,  k  la  con- 
cession de  la  justice.  S'il  existe  une  exception  a  P6nonc6 
que  je  viens  de  faire,  je  n*ai  pas  eu  Pavantage  de  la  d6cou- 
vrir  dans  le  cours  de  mes  rechercheSj  ou  bien  je  me  suis 
grandement  tromp§  dans  Pappr§ciation  que  j'ai  faite,  sous 
ce  rapport,  des  titres  de  nos  seigneuries. 

275.  Du  reste,  il  me  semble  bien  raisonnable  de  dire 
que  la  justice  ne  pouvait  6tre  attach6e  k  un  fief,  avant  que 
ce  fief  n'eAt  6te  cre^.  Or,  quel  6tait  P^l^ment  principal 
dans  un  titre  de  concession  en  fief  en  Canada,  si  ce  n'6tait 
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d'atxml  d'6riger  sous  ce  titre  une  certaine  6tendae  de  terrain, 
puis  de  cr§er  un  seigneur  f^odalj  qni,  par  la  mdme,  devenah, 
k  ce  titre  seal,  propri^taire  du  terrain  ainsi  6rig§  en  fief,  et 
de  tout  ce  qui,  natureliement,  en  fabait  partie,  con^e  6tant 
dans  la  circonseription  on  Penclave  de  ce  j&ef  ?  Les  rivieres 
non-navigables  ni  flottables,  qui  se  trouvaient  dans  cette  cir- 
conseription, devaient  done  natnrellement  £siire  partie  de 
cette  concession  primitive^  criairice  du  fief,  et  par  conse- 
quent faite  au  seigneur  f4odaly  et  non  au  seigneur  haut-jus- 
ticier,  quality  qui  ne  pouvait  exister  qu'^  la  suite  de  Pexis- 
tence  de  la  premiere,  d'aprfes  la  mani^re  dont  la  couronne  a 
fait  les  ccmcessions  en  fief  dans  ce  pays.  Le  seigneur  f§odal 
en  cette  qualit6  seule,  pouvait  avoir  une  directe  sur  ces  ri- 
vieres, et  non  en  sa  qualit§  de  seigneur  haut-justicier,  qui  ne 
lui  6tait  donn6e,  pour  ainsi  dire,  qu'apr^s  coup,  et  que  par- 
cequ'il  6t^t  d6j4  seigneur  du  fief. 

276.  "  II  est  un  principe  g6n6ral  coutumier,''  dil 
Guyot,  trait§  des  fiefs,  t.  5,  partie  2,  p.  669,  Edition  de  1751, 
"  que  tout  le  terrein  qui  est  dans  P6tendue  d'une  seigneurie, 
"*  "  appartient  au  seigneur  feodal  soit  en  propri§te  utile,  soit 
**  en  propri6t6  directe  :  dhs  1^,  Peau  qui  court  sur  ce  terrein, 
^*  court  incontestablement  sur  le  terrein  du  seigneur  f(§odal. 

"  Ces  riviferes,  par  les  couturaes  et  par  les  auteurs,  sont 
"  appelees  riviires  de  cens :  la  raison  est  simple  ;  c'est  que 
*^  comme  le  droit  de  cours  d'eau,  qu'on  dit  en  droit,  aquas 
^^  aquarumve  decursus,  emporte  le  droit  d'y  b&tir  moulin  et 
"  d'y  p6cher,  ces  droits  s^y  concideni  d  cens;  or,  to  justice^ 
^^  en  tani  que  justice^  n^a  point  de  directe^  cela  est  si  vrai, 
**  qu'un  heritage  soit  adjug6  k  un  haut-justicier  qui  ne  soit 
"  pas  en  mfeme  terns  f4odal^  il  en  payera  le  relief  s'il  est 
"  fief,  ou  le  cens,  s'il  est  roture  ;  cela  n'eteint  point  la  sei- 
"  gneurie  directe  ou  feodale  :  dfes  la,  il  paroit  consequent, 
"  comme  le  disent  Coquille  et  M.  LeBret,  que  le  droit  de 
^^  riviere  est  un  droit  de  propriety  domaniale,  c'est-^-dire, 
^^  de  seigneurie  £§odale. 
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<'  Je  tiens  avec  Chopiii,  loco  citato^  et  je  puis  diie^  avae 
"  Coquille  et  M.  LeBret,  que  ces  petites  rivifeies,  ces  eouis 
^^  d'eau,  appartiennent  en  propri4U  aux  seigneurs  fgodaux 
^'  dont  elles  arrosent  la  seigneurie,  si  les  textes  de  coutume 
^^  ne  les  donnent  au  haut  ou  moyen  justider,  comme  Boor* 
"  bonnais  etc. 

277.  D'aprfes  ce  qui  pr6cfede,  il  faut  done  dire  que,  dans 
les  concessions  des  fiefs  canadiens,  la  rivifere  6taitdonn6e  au 
seigneur  f(§odal,  et  non  au  seigneur  haut-justicier  ;  au  pro- 
prietaire  du  fief,  comme  faisant  la  dite  riviere  partie  du 
corps  de  ce  fief,  et  non  comme  attribujt  de  la  justice  qui  avait 
6te  ajoutee  k  la  concession ;  k  plus  forte  raison  devait-il  en^ 
dtre  ainsi  dans  les  cas  oh  la  justice^  a  k\k  attribute  au  sei- 
gneur £§odal  par  un  titre  subsequent  h  la  concession  primi- 
tive du  fief,  puisqne  cette  concession,  dans  le  systfeme  que 
je  soutiens,  Pavaitdfeji  rendu  propri6taire  de  la  rivifere. 

II  me  semble  qu'il  suffit  de  signaler  la  distinction  que 
je  viens  d'indiquer,  laquelle  repose  sur  la  nature  et  la  teneur 
des  titres  de  concession  en  fief,  pour  d6montrer  d'une  ma- 
nifere  6vidente  combien  sont  mal  fondles  les  pretentions  des 
seigneurs  a  la  propri6t6  des  rivieres  non-navigables,  ni  flot- 
tables,  en  leur  pretendue  qualit6  de  haut-justiciers  qu'ils 
ont  pu  avoir  autrefois. 

278.  II  est  un  autre  point  de  vue  sous  lequel  on  pent 
consid6rer  la  pretention  des  seigneurs  k  la  propri6t6  de  ces 
riviferes  comme  resultant  du  titre  de  seigneurs  haut-justi- 
ciers. Ce  droit  de  haute-justice,  accordfi  en  Canada,  n'est- 
il  pas  au  nombre  de  ces  droits  qu'on  appelle  droits  facuUattfs, 
Pune  de  ces  prerogatives  qui,  pour  constituer  des  avantages 
ou  des  profits  acquis,  exigent  Paccomplissement  prealable  de 
certains  faits,  de  certaines  obligations  ?  par  exemple,  le  soin 


336  b 

des  enfants  tronv^s,  les  d^penses  de  Padministratioii  de  la 
justice  criminelle,  etc.,  etc.  ?  (1) 

Vaa  trcmve  i  peine  quelqmes  exemj^s  de  Pexeicice, 
BOOB  la  dominatimi  firaii9ai8e,  de  la  haate  jnstice  cQiif(§r6e 
aux  seigneurs  du  Canada.  Mdme,  bien  peu  de  oes  seigneun 
paraissent  avoir  exerc6  la  moyenne  ou  la  basse  justice. 

Le  gouvemeur  Carleton  6crivait  au  secretaire  dHBtat  k 
la  date  du  12  Avril  1768  (2) :  "  Quelques-uns  de  ces  privi- 
^^  16ges  que  renferment  ces  concessions,  semblent,  au  pre- 
"  mier  abord,  accorder  aux  seigneurs  des  pouvoirs  dange- 
^^  reux ;  mais,  en  les  consid6iant  plus  attentivement,  Ton 
^^  s'aper^oit  qu'ils  sont  a  peu  pr^s  id6als.  Les  expressicms, 
^'  haute^  moyenne  et  basse  justice^  annoncent  beaucoup,  et 
^^  cependant,  m6me  sous  le  gouvemement  firan^ais,  ils 
^^  6taient  accompagn6s  de  tels  correctifs,  qu'ils  signifiaient  & 
"  peu  prfts  rien  entre  les  mains  des  propfftfetaires  ;  car,  sans 
*^  compter  qu'ils  ne  pouvaient  nommer  aucun  juge  sans 
^^  Papprobation  du  gouvemement,  il  y  avait  appel  de  toutes 
^^  les  corns  privies  aux  cours  de  jurisdiction  royale  dans 
*^  toute  mati^re  en  litige  exc6dant  un  6cu ;  il  ne  pouvait  en 
^^  consequence  en  r^sulter  d'abus,  et  comme  I'entretien  de 
"  leurs  propres  juges  leur  devint  trop  on6reux  t5omparative- 
^^  ment  aux  revenus  modiques  des  seigneurs  canadiens,  ils 
"  n^glig^rent  si  g6n6ralement  de  profiter  de  leur  prerogative 
*^  qu'au  tems  de  la  conqudte,  on  en  comptait  k  peine  trois.'' 

(1}  Nous  TOjOBi  par  PEdit  da  creation  d'une  justice  rojale  i  Mont- 
real, du  mois  de  Mars  1693,  que,  pour  indemnUe  de  ia  demission 
qu'ils  avaient  faite  de  leur  justice,  les  seigneurs  de  Tlsle  de  Montreal 
sont ''  decharges  pour  toujonrs  des  gages  qui  seront  attribues  aux  a&r 
*^  ciers  nouyeUement  crees,  et  de  repondre  de  kurs  mal-juges  et  prises 
^  A  partie,  et  pareillement  des  firais  de  poursuite  des  accua6s,  de  four- 
^  nir  les  prisons,  le  pain  des  prisonniers,  la  nourriture  des  enfans  trou- 
"  yes,  et  generalement  de  toutes  les  charges  dependantes  des  justices." 

(2)  4pe  ou  5e  voK  des  *^  doc.  seign.''  p.  11. 
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S79.  Loin  d'etre  une  source  de  profit  poor  les  seigneurs, 
ii  semble  que  I'etablissement  d'une  Justice  ne  pouvait  6tre 
qu'onfereux  dans  la  plupart  des  cas.  Des  le  12  Novembre 
1664,(1)  sur  les  rei»68entations  du  piocuieur^6n6ral  du 
Roi  contre  les  abus  qui  se  commettaient  dans  les  jurisdic- 
tions seigneuriales,  le  conseil  sup^rieur  avalt  rendu  un  ar- 
rdt  faisemt  ^^  defenses  k  tons  juges  subaltemes  et  peocureurs 
^^  fiscaux  de  prendre  aucuns  salaires  ni  vacations  des  par- 
"  ties,  sur  peine  d'fetre  trait6s  comme  concussionnaires, 
"  sauf  k  eux  k  se  faire  donner  des  appointemens  par  ceux' 
"  qui  les  out  pourvds  des  dites  charges  ;  defenses  aussi  de 
"  les  exercer  que  pr6alablement  ils  n'aient  pr6t6  le  serment 
"  en  tel  cas  requis  par  les  juges  royaux,  d'oCi  reinvent  leurs 
^^  jurisdictions  ;  et  quant  aux  salaires  des  greffiers,  notaires 
^^  et  sergens,  seront  tax6s  par  les  juges  royaux  en  cas  de 
"  contestation.  * 

^^  Quant  aux  Justices  seigneuriales,^'  dit  M.  Gameau 
dans  son  histoire  du  Canada,  (2)  ^^  on  n'en  parla  pas  en 
^^  errant  le  conseil  souverain,  mais  d^s  l'ann6e  suivante  le 
^^  conseil  abolit  les  firais  de  justice  dans  ces  cours  ;  ce  qui 
"  6tait  assez  pour  les  empfecher  d'exister.  Plus  tard  enco- 
"  re,  en  1679,  Louis  XIV  rendit  un  Edit  (3)  par  lequel  il 

•  (1)  Ed.  et  Ord.  in-So.  t.  2,  p.  22. 

(2)  2e  Ed.  t.  1,  p.  166. 

(3)  Ed.  et  Ord.  io-So.  t.  1,  p.  236—37.  "  Edit  du  Roi  pour 
rOrd.  de  1667,  oviRidaaion  du  codeJ^ 

Art.  8.  ^  Voulons  aussi  que  les  justices  seigneuriales,  qui  sont  daus 
**  P^tendue  de  dotre  Pr6Tot6  de  Qu6bec,  ressortissent  par  appel  eu  la 
<<  dite  Pr6?ot6,  et  que  les  appellations  de  la  dite  Pr6vot6  ressortissent 
<<  en  notre  dit  conseil  de  Qu6bec,  auquel  nous  d^fendons  de  recevoir  im- 
**  m6diatement  aucun  appel  des  dites  justices  seigneuriales. 

Art.  9.  ^<  Et  quant  aux  autres  justices  seigneuriales  qui  ne  sont  point 
<<  dans  r6tendue  de  la  dite  Pr^vol6  de  Qu6bec,  en  attendant  que  nous 
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<<  ordonna  que  les  appellations  des  Justices  seigneuriales 
<<  lessortissent  des  cours  royales  ou  du  ccmseil  souveraio, 
<<  ce  qui  6tait  restreindre  de  nouvean  leur  pouvoir.  Toutes 
<^  les  seigneuries,  k  peu  d'excepticMis  pr^s,  poss^daient  le 
^  dioit  redoutable  de  haute^  moyeime  et  basse  justice  qui 
*^  s'aoqu6rait  par  une  concession  expresse  du  Roi.  C'^tait 
^*  en  Amerique  k  la  fois  un  anachronisme  de  terns  et  de 
^^  lieu.  Aussi  quoique  les  juges  seigneuriaux  et  les  officiers 
"  de  leurs  cours  f Assent  obliges  de  se  faiie  approuver  par 
"  la  justice  royale  qui  leur  faisait  prfeter  serment  de  remplir 
**  fidfelement  leur  devoir,  ce  n'aurait  pas  fet6  asses,  si  an 
^^  n'avait  pas  ajout6  d'autres  entraves  qui  firent  qu'4  peine 
"  se  trouva-t-il  jamais  un  seigneur  qui  vouliHt  Pexercer  en 
*<  aucun  temps ;  car  pour  mettre  un  firein  de  plus  aux  dangers 
^^  du  systfime,  les  firais  de  justice  furent  supprim6s,  comme 
"  on  Pa  dit  plus  haut,  par  un  arrfit  du  conseil  souverain  de 
"  1664,  qui  dfefendit  aux  juges  subaltemes  et  aux  procureurs 
<^  fiscaux  de  prendre  aucun  salaire  ni  6molumens  sur  peine 
"  d'fetre  traitfes  comme  concussionnaiies,  sauf  a  eux  k  se 
*^  faire  donner  des  appointements  par  ceux  qui  les  avaient 
^^  pourvAs  de  leurs  charges,  c'est-di-dire  par  les  seigneurs 
**  qu'on  savait  trop  pauvres  pour  payer  les  firais  d'une  cour 
**  de  justice,  d*une  prison,  des  juges,  etc. 

280.  Par  un  arrfet  du  24  Oct.  1707  (1),  le  conseil 
sup6rieur  ordonne  d'enr6gistrer  k  son  greffe  une  ordon- 
nance  de  Pintendant  Raudot  du  22  du  m6me  mois,  par 

**  ayons  6tabli  d^autres  justices  royales,  les  appellations  en  ressortiront 
**  inun6diatement  en  notre  dit  conseil. 

^  lb.  p.  242.  D6cIaration  du  Roi  du  mois  de  Juin  1680,  qui,  sur  la 
representation  k  lui  faite  qu'il  j  avait  un  si^ge  royal  pour  la  jurisdiction 
ordinaire  des  3  Rivi^r^,  ordonne  que  les  appellations  des  justices  sei- 
gneuriales qui  sont  dans  P^tendue  de  cette  jurisdiction,  ressortissent  i 
ee  si^ge  royal,  i  charge  de  Pappel  au  conseil  souyerain  de  Quebec. 

(1)  Ed.  et  Ord.  in-8o  t  2,  p.  12^2. 
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laquelle,  en  consequence  des  ordres  da  Roi,  il  avait  siqppri* 
m6  la  haate-jastice  de  la  seignenrie  de  Sill6ry,  appartenant 
aux  Pferes  Jfisuites,  ainsi  que  celle  du  fief  qu'ils  poss^daient 
dans  la  ville  des  Trois-Riviferes,  et  ordonn6  que  leg  habi- 
tants de  SiI16iy  plaideraient  en  premiere  instance  en  la 
Pr6vot6  de  Qu6bec,  et  ceux  du  dit  fief  des  Trois-Riviferes 
en  la  jurisdiction  royale  de  cette  demifere  ville. 

281.  Par  PEdit  de  creation  d'une  justice  royale  k 
Montreal,  du  mois  de  Mars  1693,  (1)  nous  voyons  que  les 
seigneurs  de  PIsle  de  Montr6al  s'fetaient  d6mis  de  la  justice 
qui  leur  appartenait  en  cette  Isle  ;  et  par  un  autre  Edit  du 
mois  de  Juillet  1714,  (2)  nous  voyons  encore  que  les  mfemes 
seigneurs  avaient  6galement  fait  demission  de  la  haute  et 
moyenne  justice  qui  leur  appartenait  dans  leur  seigneurie 
de  la  cdte  St.  Sulpice  et  Islots  Courselles,  et  qui  fut,  par  cet 
Edit,  r6unie  k  la  justice  royale  de  PIsle  de  Montreal,  le  Roi 
leur  reservant  seulemenf  la  basse  justice,  tant  dans  cette 
Isle  que  dans  St.  Sulpice,  pour  le  recouvrement  de  leurs 
droits  seigneuriaux. 

282.  Je  ne  sais  si  la  seigneurie  de  Sillery  est  travers^e 
par  quelque  rivifere  non-navigable  ni  flottable ;  mais  celle 
de  St.  Sulpice  Pest  par  la  riviere  du  St.  Esprit.  Nonobs- 
nant  leur  demission  de  la  haute-justioe,  les  seigneurs  de  St. 
Sulpice  n'en  ont  pas  moins  continue  d'6tre  propria  taire  de 
cette  riviere  comme  seigneurs  feodaux.  Done  elle  leur  ap- 
partenait a  ce  titre  d^s  le  moment  m^me  de  la  concession 
de  la  seigneurie,  et  non  a  titre  de  baut-justiciers. 

283.  Enfin  les  justices  seigneuriales  qui,  selon  Pexpos6 
du  gouvemeur  Carleton,  ^taient  k  peine  au  nombre  de  trois  k 
la  fin  de  la  domination  fran^aise,  disparurent  totalement  avec 
le  nouveau  regime.     II  y  a  de  cela  95  ans.     Avec  la  dispa- 

(1)  Ed.  et  Ord.  in-So,  1 1,  p.  276. 

(2)  ib  «  p,342. 
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ritioDL  da  droit  de  justice,  a  dA  neceasaiiement  disparattre 
la  b&se  dee  pretenticms  des  hant-justiciers  canadiens.  En 
effet  il  me  semble  qu^oa  pent  dire  d'enx  ce  qne  Merlin  a  dit 
des  haut-justiciers  en  France  :  ^Ml  a  dcHic  snfEi  pofor  faire 
"  cesser  toutes  leurs  pretentions  a  la  propri^te  des  rivieres, 
"  de  detmire  la  Mse  snr  laqnelle  reposaient  ces  pretentions : 
"  et  cette  lAse  etait,  comme  on  Pa  dfeja  dit,  leur  qnalitg  de 
"  seigneurs  justiciers." 

284.  Je  terminerai  cet  examen  de  la  question,  en  fai- 
sant  remarquer  que,  daus  le  syst^me  attributif  de  la  propri- 
ety de  ces  rivieres  exclusivement  au  titre  de  seigneur  haut- 
justicier,  il  s'en  suivrait  que  les  seigneurs  du  pays,  dont  les 
concesssions  ne  portent  pas  attribution  de  la  justice,  n'au- 
raient  aucun  droit  a  la  propria  te  des  riviferes  non-naviga- 
bles  ni  flottables  qui  traversent  on  baignent  leurs  seigneu- 
ries. 

t 

285.  Ces  riviferes,  qui,  dans  le  systfeme  que  j'ai  adopts, 
sont  devenues  la  propriety  des  seigneurs  comme  seigneurs 
ftodaux,  etant  dans  le  domaine  priv^,  il  s'ensuit  qu'elles 
peuvent  faire  Pobjet  d'un  bail  k  cens  et  de  tout  autre  con- 
trat  translatif  de  propriete.  Ceci  est  admis  par  les  avocats 
des  seigneurs.  Mais  ils  prfetendent  que,  dans  ce  cas,  il  faut 
que  la  riviere  soit  expresahnerU  comprise  dans  la  concession 
faite  au  censitaiic ;  que  si  un  seigneur  bailie  a  cens  une  terre 
avec  abomement  a  la  riviere  sans  dire  rien  de  plus,  la  ri- 
viere doit  fetre  censfee  exclue  de  la  concession ;  que  mftme, 
si  la  rivifere  coule  au  milieu  de  la  terre,  elle  est  egalement 
exclue,  s'il  n'est  pas  expresstment  enonc6  dans  le  bail 
qu'elle  fera  partie  de  la  concession. 

A  I'appui  de  cette  pretention,  les  seigneurs  invoquent 
le  passage  suivant  des  dissertations  J^odales  (1) :  ^'  Les 
"  chemins  appartenoient  au  public,  (il  parle   de  P^poque 

(1)  HenrioD  de  Paoscy,  t.  1.     Des  eaux,  §.  7,  p.  659  et  660. 
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"  de  P^tablissement  du  regime  f^odal).  II  n'y  avait  pas  le 
"  plus  16ger  nuage  sur  ce  point :  on  devait  done  les  donner 
^^  k  celui  dans  la  main  dnquel  se  tiouvoient  concentres  tons 
"  les  droits  du  public,  c'est-4-dire  au  seigneur  haut-jus- 
**  ticier. 

*'  Mais  il  n'en  6tait  pas  de  m6me  des  riviferes.  Le 
"  long  usage  oil  fitaient  les  riverains  de  s'approprier  tout  ce 
"  qui,  dans  le  lit  des  riviferes,  pouvait  6tre  susceptible  de  la 
**  proprifite  priv6e,  devait  les  faire  consid^rer  comihe  pro- 
"  prUtaires  du  ad. 

"  Depuis,  le  d§veloppement  du  systfeme  f6odal  a  con- 
^^  duit  k  la  maxime  qu'il  faut  pr6sumer  que  toutes  les  pro* 
^^  pri6t§s  priv6es  se  sont  r6unies  dans  la  main  du  seigneur 
"  f(§odal,  qu'ensuite  il  les  a  conc§d6es ;  et  que  nul  ne  pent 
"  pr6tendre  que  ce  qu'il  justi£e  lui  appartenir  par  un  titre 
^^  de  concession,  ou  une  possession  qui  le  fasse  pr6sumer : 
"  ce  qui,  dans  chaque  territoire  censuel,  donne  au  seigneur 
*'  f§odal,  8oU  en  domaine^  soil  endirecte^  la  propriety  priv§e 
**  universelle,  comme  dans  chaque  arrondissement  de  jus- 
"  tice,  le  haut-justicier  k  la  propriet6  publique. 

"  Ainsi  Pon  pent  dire :  le  seigneur  f6odal  a  la  propri6- 
"  t6  des  riviferes,  puisqu'on  les  regardait  comme  apparte- 
**  nantes  k  la  classe  des  propri6t6s  privies  lorsde  la  reunion 
**  pr6sum6e  de  ces  propri6t§s  dans  sa  main,  et  que  depuis 
^^  Une  les  a  pas  comprises  lors  des  baux  d  cens  qu^il  a  fails 
"  des  diff&renies  parties  du  territoire,  Mais  on  n'a  jamais 
"  vu  dans  les  chemins  qu'une  propri6t6  publique :  ainsi 
^^  nuUe  consequence  k  tirer  des  chemins  aux  rivieres. 

286.  De  cette  remarque  de  Pauteur,  "  Pon  pent  dire 
^  que  le  seigneur  £§odal  n'a  pas  compris  les  rivieres  lors  des 
"  baux  k  cens  qu'il  a  faits  des  diJKrentes  parties  du  tend- 
"  toire,''  je  ne  crois  pas  que  Pon  doive  conclure  qu'il  ait 
voulu  6noncer,  comme  doctrine  ou  maxime  legale,  que  l^ex- 
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elusion  de  la  riviere  r6sultait  de  plein  droit  da  fait  qn'elle 
n'avait  pas  6t6  expressimerU  comprise  dans  le  bail  k  cens. 
U  me  semble  plut6t  qu'il  n'a  voulu  que  constater  on  fait 
alors  existant,  P6tat  de  la  possession  des  rivieres,  tel  qu'il 
le  voyait  k  l'6poque  oh  il  ^crivait  ses  dissertations.  A  ses 
yeux,  le  fait  de  la  possession  de  ces  rivieres  aux  mains  des 
seigneurs  f6odaux,  paiaissant  6tre  nn  fait  g6n6ral  en  France, 
ii  en  conoluait  qne  oes  rivitos  n'araient  pas  6t6  comprises 
dans  le  bail  k  oens  du  territoire  qu'elles  traversaient  on 
qa'elles  baignaient.  Mais  il  ne  s'ensuit  pas  qu'il  ait  eu 
I'intention  d'attribner  cet  6tat  de  choses  uniqnement  a  I'ab- 
sence  d'ttne  mention  expresse  de  la  riviere  comme  devant 
6ttB  comprise  dans  la  concessicxi.  D'apr^s  la  maniiie  dont 
il  s^exprime,  rien  n'emp^he  de  croire  que,  dans  sa  pens§e, 
le  fait  qu^il  constatait  ne  pAt  6tre  le  r^soltat  d\me  stipula- 
tion expresse  k  Peffet  d^exclure  la  rivifere  de  la  concession 
iaite  au  censitaire.  On  pent  d'autaut  plus  le  croire  qu'au 
paragraphe  XI  de  la  m6me  dissertation  sur  les  eaux,  p.  664, 
il  s'exprime  de  mani^re  k  faire  comprendre  clairement  que 
tel  6tait,  en  effet,  sa  pens6e  : 

^^  En  g6n6ral,  dit-il,  tous  les  h6ritages  proviennent  du 
^^  seigneur.    Telle  est  du  moins  la  pr6somption  de  la  loL 

**  C*est  done  le  seigneur  qui,  primitivement  propria 
^^  taire  de  tout  ce  qui  borde  la  riviere,  s^en  est  d^pouUU 
"  pour  le  donner  k  difi1§rens  particuliers,  et  cela  moyennant 
**  un  cens  pour  Pordinaire  tr^s  modique. 

^^  Mais,  puisqu'en  donnant  les  terres  adjacentes,  le 

"  seigneur  $^€st  r^servi  la  riviire  et  notammerU  la  piche^  ne 

^^  faut-il  pas  n^cessairement  supposer  entre  lui  et  les  tenan- 

^^  oiers,  imf  convmUian  am  moins  tacUe  qu'il  aurait  Pusage 

"  libre  des  bords,  et  que  les  riverains  ne  pourroient  rien 

^^  £Bure  qui  nuisit  k  Pexercice  des  droits  qu'il  conservoU. 

^^  Quisvultfineniyvuttet  media. 
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Ce  dernier  passage  de  la  dissertation,  au  point  de  vue 
de  la  doctrine  sur  I'effet  16gal  des  contrats,  consacre,  k  mon 
avis,  le  principe  qu'a  moins  d'une  exclusion  expresse,  ou 
d'one  rfiserve  ^quivalente,  de  la  riviere,  cette  rivifere  est,  de 
droit,  cens6e  faire  partie  de  la  concession  donn6e  au  cen- 
sitaire  par  Pacte  d'accensement 

£87.  Nous  lisons  dans  Pothier,  timit6  da  droit  de  {mto- 
pri6t6,  no.  6S,  ^^  4  Pigard  des  rivieres  non-navigahles,  elle  ap- 
^^  partiennent  aux  dif{i§rens  particuliers  .qui  sent  fond^s  an 
^  tUre  ou  tn  po8$e$8i&n  pour  s'en  dire  propriitaires  dans 
^  P6tendue  pcnt^e  parleurs  titreaoulewrpoMS^skm. 

S88.  Souchet,  dans  son  comraentaire  sur  la  coutume 
d'Angoumois,  publi6  en  1780  (1),  s'exprime  ainsi  : 

^^  Les  seigneurs  qui  ont  accens6  leurs  domaines,  san$ 
^^  se  riserver  spiciAiMtaasr  les  riviires  qui  le$  orrQaenty  oni 
^'  compria  tacitbiisnt  dans  leur  accensement  ces  riviires  et 
"  ces  ruisseaux.  Par  cette  raison,  les  meilleurs  auteurs  ont 
**  soutenu  persfiveramment  que  les  ruisseaux  et  les  ri- 
^^  vi^res  qui  ne  sont  pas  navigables  de  leur  fond  appar^ 
^^  tiennent  sans  distinction  aux  propri^taires  riverains  des 
^^  heritages  que  ces  ruisseaux  ou  rivieres  baignent  de  leurs 
^^  eaux 

^^  Les  seigneurs  des  fiefii  qui  ont  justice,  et  ceux  qui 
^^  n'ont  aucune  jurisdiction,  ont  6galement  la  j^ropri^ti  des 
"  riviferes  et  ruisseaux  qui  coulent  dans  leurs  heritages  z 
^^  hors  de  leurs  domaines,  ils  n'ont  aucun  droit  de  propri6t6 
^  utile  sur  le  courant  des  rivieres  qui  ont  quittg  leurs  posses^ 

(1)  litre  des  fiefs,  chap.  1,  art.  29. 

Champioimidre  qui  le  cite  dans  son  traits  des  eaux  caurawteSf  noi 
4>02,  dit  que  Souchet,  selon  Merlin,  ^  a  traits  la  question  des  rifidres 
mieux  que  nul  autre.''  H  ajoute :  ^  Peut-^tre  aeraitj]  rrai  de  dire 
quHl  est  le  seal  i  ravoir  t^ritablement  traitte." 
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^^  sions.    lis  n^ont  mime  aucun  droil  dans  Vitendue  des 
^^  tUritages  de  leurs  censUaires. 

289.  Si,  comme  poturrait  le  faire  supposer  le  passage 
snstranscrit  des  dissertations  f§odaleSj  les  seigneurs  f(§odanx 
en  France  6taient,  nonobstant  la  concession  des  heritages 
riverains,  iest68  en  possession  des  rivieres  non-navigables  ni 
flottables  k  I'exclusion  des  pr(^ri6t€ures  de  ces  heritages, 
oela  ne  pourrait-il  pas  s'expliquer  par  le  fait  que  les  sei- 
gneurs firan^ais  n'6tant  pas  obliggs  de  conc6der,  out  pa, 
dans  leurs  actes  d'accensement,  s'6tre  r6sery6  la  propri6t6 
des  rivieres,  I'excluant  par  Ik  de  la  concession,  soit  espres- 
s6ment,  soit  tacitement  en  restant  toujours  en  possession  de 
ces  rivieres  ?  ou,  ne  pouirait-on  pas.  raisonnablement  croire 
que,  si,  dans  Porigine,  ces  riviferes  6taient  pass6es  aux 
mains  des  propri§taires  des  h6ritages  adjacents,  les  sei- 
gneurs en  avaient  plus  tard  acquis  de  nouveau  la  propri6t6, 
soit  par  le  moyen  de  la  prescription,  ou  autrement 

290.  Deplus,  supposant  m6me  pour  un  moment  que, 
sous  Pempire  de  la  coutume  de  Paris  et  de  sa  jurisprudence, 
ce  fflt  ime  r^gle  legale  qu'a  dfefaut  de  mention  expresse,  le 
seigneur  n'etait  pas  cense  avoir  compris  la  rivifere  dans  ses 
baux  k  cens,  ne  pourrait-on  pas  trouver  Porigine  de  cette 
rfegle  et  sa  justification,  uniquement  dans  le  fait  que  le  sei- 
gneur fran^ais  n'6tait  pas  oblig6  de  conc^der  ?  Etant  libre 
de  conc6der  ou  de  ne  pas  conc6der,  11  pouvait  dire  qu'on  ne 
devait  point,  par  voie  d'interpr6tation,  donner  k  sa  Iib6ralit6 
une  6tendue  qu'il  n'avait  pas  exprim6e,  et  que  le  censitairg 
n'avaitpas  lui-m6mepu  esp^rer  obtenir,  puisqu'il  n'avait 
pas  m6me  le  droit  d'avoir  la  terre  qui  lui  6tait  conc6d6e  ; 
qu'en  pareil  cas,  on  devait  voir  un  accord  tacite,  entre  les 
parties,  d'exclure  de  la  concession  la  riviere. 

L'hypothfese  que  je  viens  de  poser,  ne  pent  pas  recevoir 
d'application  en  Canada,  oil  le  seigneur  6tait  oblig6  de  con- 
c^der.    Pour  cette  raison  la  m6me,  la  r^gle  devait  6tie  dif- 
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f^rente.  Lorsqn'une  rivifere  non-navigable  ni  flottable  coule 
au  milieu  d'une.terre  conced6e,  tout  son  lit  est  sur  le  sol  de 
cette  terre ;  lorsqu'elle  ne  fait  que  border  Ph^ritage,  la  moi- 
ti6  de  son  lit,  c'est4-dire  jusqu'au  fil  de  I'eau,  est  §galement 
assise  sur  le  m6me  sol.  Les  eaux  de  cette  riviere  6tant 
natuiellement  destinies  k  arroser  Ph6ritage,  k  servir  a  son 
exploitation,  le  censitaire  qui  avait  le  droit  de  demander  et 
d'obtenir  la  concession  de  oe  m6me  heritage,  doit  6tre  oens6, 
en  I'absence  de  toute  convention  au  contraire,  avoir  voulu 
Pobtenir  avec  tous  ses  avantages  et  d^pendances  naturals, 
au  nombre  desquels  sont,  en  premiere  ligne,  les  eaux  de  la 
rivifere,  plus  particuliferement  encore,  lorsque  la  rivifere  coule 
au  milieu  du  territoire  ainsi  conc6d§. 

291.  Ces  eaux  ^tant  susceptibles  de  propriet6  privee, 
leur  domaine,  dans  le  regime  f§odal,  pent,  comme  celui  des 
terres  proprement  dites,  fitre  partag6  en  domaine  direct  et 
en  domaine  utile,  le  premier  au  seigneur,  le  second  au  cen- 

•  sitaire.  Or,  Pusage  des  eaux  et  de  leur  lit,  les  pipfits  que 
la  main  de  Phomme  pent  en  tirer,  font  partie  du  domaine 
utile ;  c'fitait  tout  ce  domaine  utile  que  le  seigneur  canadien 
6tait  oblig6  de  concfeder,  de  transferer  par  le  bail  k  cens. 
Ce  domaine  doit  done  appartenir  en  entier  au  censitaire 
riverain,  lorsque  le  bail  n'est  pas  exjMressfiment  exclusif  de 
la  rivifere,  puisqu'il  ne  pent  pas  y  avoir  deux  proprifitaires 
de  la  mfeme  chose  autrement  que  par  indivis. 

292.  Les  seigneurs  disent  que,  s'ils  sont  obliges  de  con- 
c6der,  cette  obligation  ne  pent  s'etendre  qu'aux  terres 
dites  en  bois  debauty  et  que  les  petites  rivieres  ou  ruisseaux 
ne  sont  pas  dans  cette  condition.  A  cela,  il  y  a  deux  re- 
ponses  k  fedre.  D'abord,  ces  rivieres  ou  ruisseaux  sont,  par 
la  nature,  une  dependance  des  heritages  riverains,  et  doi- 
vent  par  consequent  faire  partie  de  Palienation  de  ces  heri- 
tages, toutes  les  fois  qu'une  convention  expresse  ne  les  en  a 
pas  exclues.     Puis,  est-il  bien  vrai  de  dire  que,  dans  Pfitat 
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inculte  du  temtoire  canadien,  les  petites  rivieres,  ou  nii»- 
•eanX)  qui  traversaient  ou  baignaient  les  terres  en  bais  dAaui 
^talent  toutes  elles-mdmes  was  hois  debout  poussant  sur  le 
sol  qui  leur  servait  de  lit  ?  Je  crois  qu'une  telle  assertion 
serait  en  contradiction  avec  les  faits.  En  outre^  je  ne  cod- 
nais  aucune  loi  qui  fixe  le  nombre  d'arbres,  leur  quality, 
leujs  dimensions,  comme  devant  servir  de  r^gle  pour  d§ter- 
xniner  quelle  partie  du  sol  doit  6tre  consid6r6e  en  bais  debout^ 
et  quelle  partie  ne  doit  P6tre  pas. 

Si  Pobjection  que  je  combats  dans  ce  moment  Staitfcni- 
dfee,  et  que,  par  consequent,  la  rivifere  dAt  6tre  cens6e  n'fitre 
pas  comprise  dans  Pacte  d'accensement,  m6me  lorsqu'elle 
coule  au  milieu  du  territoire  concede,  ce  ne  pourrait  done 
6tre  qu'a  raison  de  I'absence  de  boia  debovt  sur  le  sol  de 
cette  rivifere.  Dans  ce  cas,  Pobjection  ne  serait-elle  pas 
6galement  valable,  appliquee  a  toute  autre  partie  de  Ph^rita- 
ge  conc6d6,  quelque  petite  qu'elle  fftt,  qui  ne  serait  pas  en 
bois  debout  au  tems  du  bail  a  cens  ?  Evidemment,  il  y  an* 
rait  la  m^me  raison  de  dire  que  Pune  devrait  6tre,  comme 
Pautre,  cens6e  n'6tre  pas  comprise  dans  la  concession. 

•  293.  Les  censitaires,  ne  peuvent-ils  pas  invoquer  par 
analogic,  les  lois  qui  r^glent  le  droit  de  propri6t6  a  Pallu- 
vion  form6e  sur  les  bords  d'une  riviere,  m6me  navigable  ? 
Ces  bords  sont  dans  le  domaine  priv6  des  riverains,  bien 
que  la  riviere  proprement  dite  soit  elle-m6me  dans  le  domai- 
ne public.  Ce  qui  le  d^montre  clairement,  c'est  que  tant 
en  droit  romain  qu'en  droit  fran^ais,  les  accrues  et  alluvions 
qui  se  formaient  au  bord  de  la  rivifere,  ne  devaient  profiter 
qu'aux  propri6taires  riverains.  Pourrait-il  en  6tre  ainsi  si 
le  bord  de  la  riviere  n'etait  pas  d6ja  dans  le  domaine  priv6  ? 
S'il  en  §tait  autrement,  c'est-a-dire  si  ce  bord  de  la  rivifere 
6tait  propri6t6  publique,  il  s'ensuivrait,  dans  le  systfeme  qui 
atttibue  au  riverain  la  propri6t6  de  Palluvion,  que  les  deux 
parties  dont  serait  k  Pavenir  compost  Ph^ritage  de  ce  rive- 


847  b 

Tain,  ne  seralent  pas  contigues,  mais  an  contraire  seraient  b6- 
poikes  pax  cette  propriSt^  pvblique  consistant  souvent  dans 
twc  ligne  preaquHmaginaire  ou  imperceptible.    Ne  serait-il 
pas  plus  naturel  et  plus  conforme  a  la  raison  d'attribuer, 
dans  ce  cas,  la  propriete  du  terrain  fonn6  par  Palluvion  au 
Roi  ou  au  public,  puisque  le  bord  de  la  riviere  6tant  d6ji  sa 
propriete,  et  non  celle  du  ci-devant  riverain,  c'est  le  Roi  ou 
le  public,  et  non  ce  ci-devant  riverain,  qui  se  trouverait  6tre 
le  proprietaire  du  terrain  auquel  Palluvion  serait  ainsi  venue 
s'adjoindre  ?     Remarquons  encore  que,  sous  le  regime  £§0- 
dal,  le  seigneur  profitait  auasi  de  cette  alluvion,  en  ce  sens 
que  la  directe  qu'il  avail  sur  P  heritage  riverain,  s'etendait 
sur  Paccroissement  que  cet  heritage  avait  re^u  de  Pallu- 
vion.    Cependant  il  n'etait  pas,  avant  cette  alluvion,  pro- 
prietaire de  cette  partie  du  lit  de  la  rivifere  navigable,  oil 
elle  s'6tait  formee.     II  y  a  done  des  cas  oil  une  portion  du 
lit  m6me  d'une  riviere  navigable  pent,  selon  P6v6nement, 
tomber  dans  le  domaine  priv6  du  riverain,  et  ce  dernier  de 
venir  proprietaire  du  sol.     II  est  vrai  que  cela  n'a  lieu  que 
lorsque  ce  sol  a  cesse  d'etre  k  Petat  de  domaine  public, 
6tat  qui,  tant  qu'il  dure,  repousse  Pappropriation  priv6e. 
Mais  pour  cette  raison  la-m6me,  les  rivieres  non  navigables 
ni  ilottables,  et  le  sol  sur  lequel  elles  coulent,  6tant  dans  une 
condition  contraire,  c'est-a-dire  etant  toujours  a  Petat  de  do- 
maine prive,  le  sol  de  ces  rivieres,  ce  semble,  fait  naturelle- 
ment  partie  du  terrain  decouvert  dont  il  n'est  que  la  conti- 
nuation.     L'un,  comme  Pautre,  doit  done  avoir  un  proprie- 
taire, soit  le  seigneur,  soit  le  censitaire  riverain.    J'ai  d6j4 
fait  voir  que  ce  dernier  devait  dtait  cens6  en  6tre  devenu 
proprietaire  de  plein  droit  par  le  bail  i  cens,  lorsqae  la 
rivifere  n'en  avait  pas  ete  exclue. 

294.  Supposons  maintenant  la  propri6t6  des  rivieres 
non-navigable s  ni  flottables  aux  mains  du  seigneur  f6odal, 
k  Pexclusion  de  ses  censitaires  riverains,  il  pent  se  former 
des  alluvions  dans  ces  rivieres,  comme  dans  les  rivieres  na- 
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vigables,  ou  la  retraite  des  eaux  peut  klaser  a  decouvert 
une  portion  de  leur  lit,  qui  adjoint  I'h^ritage  d^uncensitaiie. 
A  qui,  dans  ce  cas^  appartiendra  Palluvion,  ou  la  partie  du 
sol  ainsi  laissfee  k  decouvert  ?  Appartiendra-t-  elle  aa  sei- 
gneur; ou  au  censitaire  riverain  ? 

"  Les  droits  d'alluvion  au  profit  des  riverains  du  cours 
"  d'eau  non-navigables  ni  flottables,  sont,  dit  Daviel,  (1) 
"  soumis  au  mfeme  prineipe  que  relativement  aux  riverains 
"  des  cours  d'eau  du  domaine  public. 

Ces  droits  appartiendront  done  au  prqprifetaire  de  Ph6- 
ritage  riverain,  cependant  dans  le  systftme  des  seigneurs,  il 
n'6tait  pas  proprifetaire  du  sol  sur  lequel  la  riviere  coulait 
avant  la  formation  de  Palluvion  ;  c'6tait  le  seigneur  du  fief 
qui  P6tait,  ne  Payant  pas  ou  n'6t€Uit  pas  eensfe  avoir  compris 
la  rivifere  dans  Pacte  d'accensement.  Ce  seigneur  sera 
done  priv6  de  sa  propri6t6  par  un  fait  qui  lui  est  entifere- 
ment  6tranger,  et  qui,  6tant  6galement  Stranger  ^  son 
censitaire,  repousse  toute  id6e  d'un  concours  de  volontfe  de 
leur  part  que  le  contrat  intervenu  entire  eux  produise  cet 
eifet.  Leurs  rapports,  resultant  originairement  de  ce  con- 
trat, seront  done  changes  !  Pun  sera  done  d6pouill6  de  sa 
propri6t6  au  profit  de  Pautre  !  Quoiqu'il  en  soit,  Palluvion, 
comme  on  le  voit,  n'en  appartiendra  pas  moins  au  censi- 
taire riverain.  Sur  quel  prineipe,  puisqu'il  ne  s'agit  ici  que 
d'une  propri6t6  priv6e,  Palluvion  aura-t-elle  pu  6tre  ainsi 
attribute  a  ce  censitaire  ?  N'est-il  pas  raisonnable  de  r6- 
pondre  que  ce  doit  fttre  sur  le  prineipe  qu'6tant  d6j^propri6- 
taire  du  sol  qui,  avant  Palluvion,  6tait  bord6  par  les  eaux 
de  la  rivifere,  il  avait  par  cela  m6me  un  droit  form6  k  la 
propri6t6  de  la  continuation  de  ce  m6me  sol,  sur  laquelle 
les  eaux  coulaient  auparavant  ?  Or,  ce  droit  ne  pouvait  lui 
avoir  et6  acquis  qu'en  vertu  du  bail  a  cens.  Ce  bail  com- 
prenait  done  la  partie  du  sol  dont  il  s'agit,  de  mfime  que  le 

(1)  Des  cours  d'eau,  3e  Ed.  t.  2,  p.  72,  no.  547. 
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reste  du  sol  de  son  heritage.  II  n'y  avait  qu'une  difi<6rence 
entre  oes  deux  parties  de  sapiopri6t6,  lelativement  k  Pexploi- 
tation  da  sol.  L'une,  d6converte  d^s  Porigine  de  la  conces- 
sion, 6tait  devenue,  d^s  ce  moment  l^,  exploitable  pour 
certaines  fins  ;  tandisque  Pautre  ne  P^tait  devenue,  pour 
les  m6mes  fins,  que  par  la  formaticm  de  Palluvion  on  la  re- 
traite  des  eaux,  la  nature  ayant  jusque  Ik  mis  obstacle  k 
cette  exploitation  commune. 

295.  J'ajouterai  encore  une  remarque,  fondle  sur  Pacte 
abolitif  de  la  tenure  seigneuriale.  Soit  que  le  terrain, 
form6  par  Palluvion  ou  d^couvert  par  la  retraite  des  eaux, 
doive  appartenir  au  propri6taire  riverain  en  vertu  d'un  droit 
d'accession  resultant  du  bail  k  cens,  ou  en  vertu  dhm  droit 
semblable,  reconnu  par  la  loi  commune  en  pareille  mati^re, 
toujours  est-il  que  ce  droit,  qui  a  Pefiet  de  iiEure  retoumer 
pour  ainsi  dire  la  partie  au  tout,  lui  6tait  acquis  avant  la 
promulgation  de  "  PActe  seigneurial  de  1864.  "  Si  cet 
acte,  qui  garde  le  silence  sur  ce  droU  deproprHU^e  le  lui  a 
point  fait  perdre  par  ses  dispositions  g6n6rales,  le  riverain 
pourra  done  le  faire  valoir  lorsque  Poccasion  s'en  pr6sentera. 
Le  seigneur  f6odal,  s'il  est  propri6taire  de  la  riviere  et  de 
son  lit,  n'y  aura  done  qu'un  droit  de  propri6t6  resoluble  (si 
Pon  pent  ici  se  servir  de  cette  expression,)  au  profit  du 
riverain,  dans  les  limites  de  Palluvion  ou  de  la  retraite  des 
eaux.  Le  cas  6ch6ant,  ce  droit  sera  done  ainsi  r6solu,  sans 
que  le  seigneur  puisse  pr6tendre  k  aucune  indemnity.  Car 
s'il  est  aujourd'hui,  comme  il  le  pretend,  seul  propri6taiie 
de  la  riviere,  il  n'a  pas  le  droit  de  formuler  k  cet  6gard 
aucune  reclamation  sur  les  deniers  que  la  Legislature  a 
appropri^s  pour  aider  les  censitaires  &  indemniser  les  sei- 
gneurs de  la  perte  de  leurs  droits  seigneuriaux.  Si  le  cen- 
sitaire  n'est  pas  propri^taire  de  la  riviere,  son  heritage  vaut 
d'autant  moins.  Le  seigneur  perdra  done  dans  la  mSme 
proportion,  lors  de  P6valuation,  qui  sera  faite  par  les  com- 
missaires  au  cadastre,  de  son  droit  de  lods  et  ventes  sur  cet 
heritage. 
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JS96.  Panni  leg  fendistes  fmaqBiSj  il  y  en  a  qui,  pour 
mttribuer  aux  seigaeors  haut-jasticiers  la  pioprietfe  des  ri- 
vieres, asdimilent  celles-ci  aux  chemins  publics  qu'ils  don- 
nent  a  ces  seigneurs.  Si  cette  assimilation  a  pu  6tre  exac- 
te  pour  la  France,  et  foumir  aux  seigneurs  un  argument 
plausible  k  I'appui  de  leurs  pretentions,  il  n'en  saurait  Stre 
ainsi,  ce  me  semble,  en  Canada.  Ici,  au  contraire,  cette 
mani^re  de  raisonner  par  analogic  des  chemins  aux  rivieres, 
militerait  en  faveur  du  proprietaire  riverain.  Notre  loi  des 
chemins  de  1796,  reconnait  que  les  terrains  sur  lesquels  ce« 
chemins  sont  pratiques,  appartiennent  aux  proprifetaires  des 
terres  qui  les  ont  foumis,  en  decretant  que  lorsque  ces  ter- 
rains deviennent  inutiles  comme  voie  publique,  ils  doivent 
letoumer  a  ces  proprietaires.  Ne  pourrait-on  pas  en  dire 
autant  des  rivieres  qui,  selon  Pexpression  d'un  auteur  c616- 
bre,  sont  des  "  chemins  qui  marchent "  ? 

297.  Un  argument  plus  fort,  decisif  m6me  de  la  ques- 
tion, au  profit  du  censitaire  riverain,  est  celui  que  les  sei- 
gneurs eux-memes  invoquent  en  leur  faveur  k  Pencontre  de 
leur  suzerain,  la  couronne. 

lis  pretendcnt  que  lorsque  la  concession  du  fief  leur  a 
6t6  faite  avec  dbornenitnl  d  la  riviere^  sans  plus  d'explica- 
tion,  la  riviere  est  coinprise  de  pleiu  droit  dans  la  conces- 
sion. Si,  a  leur  tour,  obeissant  a  la  loi,  ils  font  parcourir  k 
leur  propriete  un  autre  degre  de  rechelle  feodale  par  la  con- 
cession a  cens,  avec  le  meme  ahornement^  quelle  raison  y  a- 
t-il  d'excliue  la  riviere  de  cette  sous-concession,  c'est-a-dire 
de  pr6tendre  que  la  rivifere  doit  6tre  censee  n'y  6tre  pas  com- 
prise ?  Ou  est  la  loi  qui  sanctionnerait  ainsi,  au  profit  des 
seigneurs,  au  prfejudice  de  leurs  censitaires,  une  pareille 
exception  a  la  r^gle  generale  d'attribution  de  propri6te  que 
les  premiers  invoquent  pour  eux-mfemes  a  I'encontre  du  su- 
zerain? On  ne  saurait  nous  Pindiquer,  encore  bien  moins 
en  Canada,  oh  le  seigneur,  oblig6  deconc^derenconservant 
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le  lien  de  I'institutipn  f^odale  dans  tons  ses  d6gr6S)  trans- 
met  n^cessairement  k  ses  concessionnaiies  tout  le  domaine 
utile  de  ce  qu'il  concede,  et  ce  qu'il  concede  ainsi,  11  est 
r§put6  le  conceder  aussi  amplement  qu'il  Pa  re^u  lui-m6me 
de  la  couronne  a  la  condition  de  faire  cette  sous-concession ; 
condition  qui  donne  a  un  tiers  le  droit  d'obtenir  cette  con- 
cession avec  toute  P6tendue  que  je  viens  d'indiquer.  Tel 
est  le  voBU,  tel  est  I'objet  de  Passociation  16odale  6tablie 
en  Canada. 

298,  D'aprfes  ce  que  je  viens  de  dire,  il  est  facile  de 
connaitre  Popinion  que  j'ai  form^e  sur  la  question  de  la 
propriety  des  riviferes  non-navigables  ni  flottables,  en  ce  qui 
pent  concemer  les  censitaires. 

Appartenant  au  domaine  priv6,  et  6tant  par  consequent 
dans  le  commerce,  et,  de  plus,  fetant,  par  leur  nature,  une 
dependance  des  heritages  qu'elles  traversent  ou  qu'elles 
baignent,  ces  rivieres  doivent  appartenir  de  plein  droit  au 
proprietaire  riverain,  dans  les  limites  de  son  heritage,  k 
moins  qu'elles  n'aient  ete  exclues  de  la  concession  soit  ex- 
press6ment,  soit  tacitement,  selon  les  circonstances.  (1) 

299.  Appartenant  au  domaine  priv6,  comme  je  viens 
de  le  remarquer,  ces  rivieres  peuvent  6tre  I'objet  de  toute 
esp^ce  de  conventions  entre  les  particuliers.  Or,  tout  ce 
qui  tombe  en  convention^  tombe  en  prescription.  Le  droit  k 
la  propri6te  de  ces  riviferes  pent  done  encore  fitre  acquis  par 
la  prescription,  qui,  dans  nos  lois  civiles,  est  un  moyen 
d'acqu6rir  la  propriete  des  choses.  "  De  droit  commun, 
"  dit  Henrion  de  Pansey,  (2)  on  pent  acquferir  la  propri§t6 
d'une  prise  d'eau,  mfime  d'une  rivifere,  par  la  prescription.^^ 

(1)  "  Lorsqu'un  h6ritage  riverain  a  M  vendu  borne  par  lejleuve, 
<<  quoique,  par  suite  d'une  alluvion,  la  contenance  indiqu^e  se  trouve 
<<  enorm6mentd6pas8^e,leyendeurnepeatpasrevendiquer  I'exc^dant." 
Daviel,  t.  1,  p.  146,  no.  140. 

(2)  Des  eaux,  §.  13,  p.  670. 
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Mais  oe  mode  d'aeqn6rir  par  la  pTescription,  pent  anssi 
bien  profUer  au  seigneur  camme  au  censitaire.  11  y  a  IsL 
one  qaestion  de  fait  k  appr^cier  ;  elle  depend  des  titres  on 
de  ia  posdessicm,  titres  et  possessicm  qni,  dans  efaaqne  esp^ 
ce  particnli^ie,  doivent  condniie  k  nne  d^ision  qni  n6ces- 
sairement  Ini  sera  propre,  sans  qn'il  soit  permis  d'argQxnen- 
ter  de  cette  decision  k  celle  qni  devra  6tre  rendne  dans  nne 
antre  esp^ce  qni  ne  pr6senterait  pas  les  m6mes  616ments. 

Ainsif  dans  le  syst^me  qni  attribne  an  bail  k  cens,  fait 
simplement  avec  abomement  k  la  riviere,  Vetki  de  compren- 
dre  cette  riviere  dans  la  concession,  le  seignenr  anra  pn  r6- ' 
acqn6rir  la  propri6t6  de  la  rivifeie  par  la  prescription :  de 
mdme,  dans  le'syst^me  contraire,  le  censitaire  anra  pn,  par 
la  m6me  voie,  acqn6rir  cette  propri6t6  an  pr6jndice  dn  sei- 
gnenr. 

II  en  doit  £tre  de  m6me  des  antres  moyens  transladfs 
de  propri6t6,  qne  seignenrs  et  censitaires,  comme  tons  antres 
particnliers,  penvent  invoqner  et  faire  valoir  les  nns  contre 
les  antres. 

SOO.  Qne  les  rivieres  dont  il  s'agit,  soient  snsceptibles 
de  passer  anx  iliains  des  censitaires  par  la  voie  de  la  con- 
cession, cela  ne  pent,  ce  me  semble,  £tre  r6voqn6  en  doute. 
La  loi  abolitive  de  la  tennre  seignenriale  le  reconnait  elle- 
m6me  en  principe  et  en  fait,  lorsque  dans  la  5e  et  la  19e 
sections,  elle  fait  des  dispositions  ccmcemant  les  ^^  terres, 
eanx  et  ponvoirs  d*ean  mm-^xmcidis.^^  (1)  N'est-ce  pas  d6- 

(1)  11  7  a  emur  dam  la  versioo  fraD9aise  de  Tarticle  2  de  la  5e  sec^ 
tion.  n  7  est  dit  que,  dam  r^yaluation,  les  commissaires  indiqueront 
'*  toute  difilbrence  entre  la  yaleur  absolue  en  fraoc-aleu  roturier''  de 
<<  toutes  terres  non-amcid^,  ehui,  et  pouvoirs  d^eaa**  dam  la  sei- 
gneurie  <<  et  appartenant  ^  icelle,  et  la  raleur  des  droits  da  seigneiir  en 
**  icelle  etc.,  etc.'^  Ce  dernier  mot  icdle  aurait  da  ^tre  remplac^  par 
le  mot  iceux  ;  et  le  mot  nanrcanddSety  aa  lieu  d'etre  plae^  imm6diate- 
ment  apr^s  terres^  n'anrait  dft  F^tre  qu'apr^s  pouvoirs  d^eau.    La  rer- 


363  b 

clarer  non-seulement  que  les  eaux  et  pauvoirs  (Peau  peuvent 
^tre  I'objet  d'une  concession,  comme  les  terres  elles-m6mes, 
mais  que  mSme  ils  Pont  dej4  6t6  de  fait  ?  Par  le  mot  non- 
concSd^s^  si  le  16gislateur  donne  a  entendre  qu'il  y  a  des 
eaux  et  pouvoirs  d'eau  dans  cette  condition,  il  donne  6gale- 
ment  4  entendre  qu'il  y  en  a  ou  qu'il  pent  y  en  avoir  qui  sont 
dans  la  condition  contraire.  De  m^me,  lorsque  dans  la  5e 
section,  il  parle  en  general  d'eaiix  et  de  pouvoirs  d'cawnon- 
conced^s  appartenant  a  une  seigneurie,  et  lorsque  dans  la 
15e,  il  fait  mention  d'un  pouvoir  d'eau  en  particulier  ap- 
partenant au  seigneur,  ne  suppose-t-il  pas  qu'il  peut  y  en 
avoir  qui  ont  cesse  de  lui  'appartenir,  parce  qu'il  les  a  alie- 
nes  ?  Le  legislateur  s'est  encore  exprim6  dans  le  m^me 
sens  en  termes  bien  plus  precis  par  la  14e  section  qui  fixe 
l'6poque  a  laquelle  prendra  eflet  la  conversion  de  la  tenure 
seigneuriale  en  celle  de  franc-aleu  roturier ;  laquelle  6poque 

sion  anglaise  porte :  *<  Any  diflference  between  the  absolute  value  in 
<*  franc-aleu  roturier  of  *<  all  unconceded  lands,  waters  and  water  powers," 
'<  in  the  seigniory  and  appartaining  thereto,  and  the  value  of  the  sei- 
"  gnior's  rights  therein,  etc."  11  est  Evident  que  ce  mot  therein  se 
rapporte,  non  k  celui  de  seigneurie,  mais  bien  aux  mots  terres,  eaux  et 
pouvoirs  d'eau,  et  que  le  mot  unconceded,  mis  avant  le  mot  lands,  ne 
se  rapporte  pas  nniquement  i  ce  mot,  mais  bien  encore  aux  mots  waters 
and  water-powers,  (eaux  et  pouvoirs  d'eau) ;  ce  qui  le  prouve  clairc- 
ment,  c'est  la  traduction  plus  exacte  de  la  mdme  phrase  qui  se  retrouve 
dans  la  19e  section  qui  r^gle  la  destination  que  devra  recevoir  cette 
difference  entre  les  deux  valeurs,  lorsqu'elle  aura  hih  ainsi  6tabUe.  On 
y  lit :  '^  The  difference  between  the  absolute  value  in  franc-aleu  roturier 
"  of  "  all  unconceded  lands,  waters  and  water  powers  "  in  the  seigno- 
"  ries  and  the  value  of  the  seignior's  rights  therein,  etc."  Cette 
phrase  est  rendue  en  fran9ais  comme  suit :  <<  la  difference  entre  la 
*'  valeur  absolue  en  franc-aleu  roturier  de  "  tous  fonds,  eaux  et  pouvoirs 
"  d'eau  Tion-concedes  "  dans  les  seigneuries,  et  la  valeur  des  droits  du 
"  seigneur  en  iceux,  etc." 

II  est  Evident  que  la  disposition  a  6te  r6dig6e  originairement  dans  la 
langue  anglaise,  et  que  la  version  fran^aise  n'cst  qu'une  traduction. 
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est,  pour  chaqne  seigneurie,  celle  de  la  publication,  dans  la 
Gazette  du  Canada^  de  Pavis  du  d6p6t  de  son  cadastre. 
Qaant  au  seigneur,  il  est  dit  qu'il  poss^dera  de  ce  moment 
\k  en  franc-aleu  roturier  "  tons  pouvoirs  d'eau  etimmeubles 
"  qui  lui  appartiennent  maintenant.^^  Ces  demiers  mots 
excluent  toute  id6e  qu'un  seigneur  n'a  pas  pu  aligner  et  n'a 
pas  de  fait  aliene  les  pouvoirs  d*eau  de  sa  seigneurie.  Au 
contraire,  ils  font  necessairement  supposer  qu'il  peut  y  avoir 
de  ces  pouvoirs  d*eau  qui  n'appartiennent  plus  mainienani 
au  seigneur,  celui-ci  les  ayant  mis  hors  de  ses  mains.  En 
effet,  si  tous  les  pouvoirs  d^eau  n'ont  jamais  pu  cesser  d'ap- 
partenir  au  seigneur,  s'ils  fonnaient  pour  lui  une  propri§t§ 
qui  ne  pouvait  6tre  alienee  s6par6ment  du  fief  m6me,  ces 
mots  du  statut,  qui  lui  appartierment  matntenanty  seraient 
tout-a-fait  vides  de  sens. 

301.  Ce  dernier  systfeme  consacrerait  le  principe  que 
les  rivieres  non-navigables  ni  flottables  ne  sont  pas  suscep- 
tibles  de  propri6te  priv6e,  et  par  consequent  ne  peuvent  pas 
6tre  mises  dans  le  conunerce.  Ce  qui  rejetterait  bien  loin 
les  pretentions  des  seigneurs  -eux-m6mes  k  la  propri6t6  de 
ces  rivieres,  puisque,  dans  ce  systdme,  cette  prc^ri^t^  n'au- 
rait  jamais  pu  leur  avoir  6t6  acquise.  Cependant  notre 
legislature  a  reeonnu  que  mdme  des  rivieres  navigables 
6taient  susceptibles  de  concession  au  profit  de  particuliers. 
A  plus  forte  raison  en  doit-il  fetre  ainsi  des  premieres. 

302.  L'acte  de  la  47e  Geo.  Ill,  (1807)  chap.  12,  sect.  1, 
permet  k  tous  les  sujets  de  S.  M.  de  "  pficher  dans  toutes 
"  rivieres,  ruisseaux,  h&vres  ou  rades,  et  d'aller  sur  le  ri- 
"  vage  dans  toutes  parties  du  district  inferieur  de  Gaspe 
"  entre  le  Cap  Chat  du  c6t6  du  sud  du  fleuve  St.  Laurent 
"  et  le  premier  rapide  de  la  rivifere  Ristigouche  dans  le 
"  dit  district,  et  sur  Pisle  de  Bonaventure  vis-a-vis  Perc6e, 
**  pour  y  saler,  n6toyer  et  s^cher  leur  poisson,  couper  le 
"  bois  pour  construire  et  accommoder  les  ^chafauds,  caba- 
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"  nes,  dales  ou  cuisines  et  autres  choses  necessaires  pour 
"  preparer  leur  poisson  pour  Pexportation,  ou  qui  pourront 
"  6tre  utiles  a  leur  commerce  de  p6che,  sans  aucuns  trou- 
"  bles  ou  empfechements  quelconques  par  quelques  person- 
"  nes  que  ce  soit.  Pourvu  que  tetles  rivieres^  baieSy  (ruis- 
"  seauXy)  hdvres  ou  radesj  ou  les  terres  sur  lesquelles  tel  hois 
"  pourra  ^tre  coup^y  ne  soient  dans  les  limites  d^aucune 
"  proprUU  privie  par  concession  de  S.  M.y  ou  atUre  Hire 
"  proc6dant  de  telle  concession  de  S.  M.j  ou  par  concession 
"  faite  avant  Vannie  1760,  ou  tenue  en  vertu  de  quelque 
"  billet  ou  de  titre   fond6  sur  tel  billet  de  concession. 

La  deuxifeme  section  qui  donne  au  maltre  de  tout  vais- 
seau  du  Royaume-Uni  ou  de  ses  domaines,  le  droit  de 
prendre  possession,  dans  le  district  de  Gaspe,  d'autant  de 
grfeve  qu'il  lui  faudra  pour  saler  son  poisson,  etc.,  contient 
la  mfeme  restriction  ;  "  Pourvu,  est-il  dit,  que  telle  greve  ne 
"  soit  pas  la  proprUt6  de  particuHers,  par  concession  de 
^«  S.  M.  etc.,  etc. 

Ces  deux  dispositions,  avec  la  mfime  restriction  qui 
comprend  de  plus  "  aucun  titre  obtenu  en  vertu  d'aucun 
acte  de  la  legislature  de  cette  province,''  sont  reproduites 
dans  les  deux  premieres  sections  d'un  acte  de  1824,  chap. 
1,  et,  de  plus,  etendues  aucomte  de  Cornwallis  et  a  la  partie 
du  comt6  de  Northumberland,  qui  est  a  Pest  du  Cap  Tour- 
mente. 

La  4hme  section  de  cet  acte  contient  n6anmoins  le 
proviso  suivant  :  "  Pourvu  toujours  qu'aucun  tel  filet  ou 
"  seine  comme  susdit,  ne  sera  tendu  ou  employ6  de  manife- 
"  re  i  incommoder  ou  empfecher  la  navigation  ou  le  nwuil- 
"  lage  dans  aucun  h^vre,  rade,   anse  ou  place   necessaire 

^*  auxfins  ordinaires  de  la  navigation. 

» 

303.  L'acte  de  1827,  chap.  11,  donn^  aux  Juges  de  paix 
Pautorit6  de  faire  des  rfeglements  pour  tenir  en  bon  ordre 
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telles  parlies  des  graves  du  St.    Laurent  et  de  la  rivifeie  St. 
Charles,  dans  la  cite  et  baniieue  de  Quebec^  qui  ne  soni  pets 

lit  nronri/^f/^.  tip.  nnrfinilifirji. 


Kjliusl^Sj  uaus  la  cut;  ci  um 

la  proprUt4  de  partiadiers, 


304.  L'acte  de  1831,  chap.  38,  sect.  1,  porte  "  que  les 
"  proprietaires  de  terres  sur  les  bords  du  dit  fleuve,  au  sud 
"  d'icelui,  au-dessous  de  la  cite  de  Quebec,  auront  droit  de 
"  couper  et  fa^onner  le  foin  sur  les  greves  ou  rives  d^icelui 
"  entre  les  marques  de  la  haute  et  de  la  basse  mer^  en  front 
"  de  leurs  terres  ou  emplacements  respectifs^  a  Pexclusion 
"  de  toutes  autres  personnes  etc.,  etc.  Pourvii  toujours 
"  que,  dans  le  cas  ou  il  pourra  s'elever  des  difficultes,  la 
"  possession  publique  et  paisible  anl4rieure  d  cet  acte  sera 
"  maintenue  comme  bonne  et  valable. 

Par  la  3e   section,   5ont  expressement  reserves,  non- 
seulement  les  droits  de  S.  M.,  mais  encore  ceux  ^' des  parti-, 
culiers  dans  aucune  telle  greve  ou  rive  du  dit  fleuve   St. 
Laurent." 

Puis  la  4e  section  porte  que  "  rien  de  contenu  en  cet 
"  acte  ne  sera  entendu  s'etendre  a  donner  aux  propri^tai- 
"  res  des  rivages  du  dit  fleuve  aucun  droit  ou  titre  quel- 
"  conque  d'enclore  ou  de  fa  ire  des  levees  au  moyen  de 
"  clotures  ou  autrement  le  long  des  dites  greves  ou  rivages, 
"  ou  d'empOcher  en  aucune  maniere  quelconqne  les  sujets 
"  de  S.  M.  de  jouLr  de  la  liberty  franche  et  entitre  de  navi- 
"  guer  et  commercer  sur  la  dite  riviere^  ou  ne  sera  cense 
"  interdire  a  aucune  personne  le  libre  usage  des  rivages  du 
"  dit  fleuve  St.  Laurent,  tol  qu'il  est  ci-devant  statue  et  or- 
"  donne  par  les  lois  en  force. 

Ces  dispositions  de  Pacte  de  1831  sont  reproduites 
dans  I'acte  de  1836,  chap.  55. 

305.  Un  acte  do  1853,  chap.  92,  relatif  aux  pfecheries 
sur  la  cdte  du  Labrador  et  la  c6te  nord  du  Golfe  St.  Lau- 
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rent,  contient  en  substance,  sur  la  facult6  de  pftcher  dans 
"  toute  riviere,  crique,  h^vre  ou  chenal,"  et  de  couper  le 
bois  necessaire  a  Pexploitation  de  la  p6che,  les  mfeme  dispo- 
sitions que  les  actes  suscites  de  1807  et  1824  :  "  PourvQ  quo 
"  telle  rivifere,  crique,  hSivre  ou  chenal  soit  navigable  pour 
"  les  chaloupes  et  embarcations  ordinairement  employees 
"  dans  les  p^cheries,  et  ne  soit  point  proprUt6  priv4e^  etque 
"  le  terrain  sur  lequel  du  bois  pourra  etre  coupe,  comme 
*'  susdit,  n'ait  pas  ete  concede  par  le  seigneur  ou  le  pro- 
"  prietaire  de  la  seigneurie  dans  laquelle  il  est  situe,  ou, 
"  s'il  est  concede,  qu'il  ne  soit  point  defriche  ou  occup6 
"  lorsque  tel  bois  sera  coupe  pour  les  fins  susdites ;  "  et 
quant  a  la  gr^ve  ; 

"  Pourvil  que  la  dite  grfeve  ne  soit  point  propri4t6  pri- 
"  v4e  en  vertu  d'wn  tUre  ou  contrat  de  concession  provenant 
"  du  seigneur  ou  du  propri6taire  de  la  seigneurie  d  qui  elle 
"  appartiendray  ou  qu'elle  ne  soit  point  occup6e  en  vertu 
*'  d'un  permis  d^occupation  ou  d'un  titre  accorde  par  la 
"  couronne. 

306.  Je  ne  dois  pas  terminer  cctte  analyse  des  lois  de 
notre  legislature,  relatives  a  cette  matiire,  sans  faire  men- 
tion de  deux  de  ses  actes,  qui  concemcnt  Pusage  des  rivie- 
res et  des  ruisseaux. 

Dans  la  session  de  1850,  un  projet  dc  loi,  ayant  pour 
objet  de  "remedierauxabusprejudiciables  a  I'agriculture." 
prit  naissance  dans  un  comite  special  de  I'assemblee  legis- 
lative. II  devint  loi  le  10  Aotit.  C'est  le  chapitre  40  des 
actes  de  cette  session.  La  deuxieme  section  avait  la  dispo- 
sition suivante  : 

• 
"  Aucune  personne  n'entrera  ni  ne  passera  sur  des 

"  terres  ensemencees  ou  non-ensemencees,  ni  le  long  d^au- 

^'  cune  riviere  ou  ruisseau^  ou  dans  aucuns  jardins,^bocages 

^'  ou  autres  proprietfs,  sam  la  permission  dtipropri^taire  ou 
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'^  de  son  representant  duement  autoris^  a  dmmer  telle  per- 
^^  mission,  a  peine  d'encoorir  nne  amende  de  pas  moins  de 
^^  cinq  chelins  ni  de  plus  de  trente  chelins  coorant,  pour 
^^  toute  et  chaque  contravention,  en  sus  de  tons  les  domma- 
^^  ges  qui  en  pourront  6tre  result6s,  nonobstant  toute  loi, 
"  usage  ou  coutume  k  ce  contraire." 

D^s  Pann6e  suivante,  on  s'empressa  de  passer  un  autre 
acte  (chap.  102)  declarant  que  la  deuxi^me  section  du  pre- 
mier "  ne  sera  pas  cens6e  priver  aucune  personne  ou 
personnes  du  droit  de  /aire  un  libre  usage  de  toute  riviire 
^^  navigable^  ruisaeau  ou  coura  d^eau  et  de  leurs  rives  sur  Pun 
'^  et  Vautre  cot4  (dans  le  Bas-Canada)  propre  au  flottage  et 
^^  au  transport  du  hois  ou  hois  de  construction^  et  pour  les 
^'  fi'M  g4n^ales  de  la  navigation ,  mais  que  toutes  les  dites 
"  riviferes,  ruisseaux  ou  cours  d'eau,  et  leurs  rives  sur  Pun 
<*  et  Pautre  cot6,  au  d6gr6  n6cessaire  et  conforme  aux  lois 
^^  usages  et  coutumes  (du  Bas-Canada,)  seront  et  resteront 
^^  libres  au  public  d'une  mani^re  aussi  pleine  et  enti^re  a 
^^  toutes  intentions  quelconques,  que  si  la  clause  ci-dessus 
"  recitee  du  susdit  acte  n'eflt  jamais  6t6  pass§e  et  n'en  eOt 
*'  jamais  fait  partie.  Pourvu  toujours  que  toutes  les  pe^ 
^^  sonnes  passant  ou  d^barquant  sur  les  rives  de  toutes  telles 
*'  riviere,  ruisseau  ou  cours  d'eau,  seront  tenus  de  rgparer 
^^  aussitdt  apr^s,  les  clotures,  egouts  ou  fosses  qu'elles  an- 
"  rout  endommages,  et  de  payer  tons  les  dommages  r6sul- 
"  tant  de  leur  fait.  " 

307.  De  ce  qui  pr6c^de,  je  conclus  que  les  seigneurs, 
comme  tons  autres  particuliers,  out  pu  acqu6rir  des  droits 
dans  les  rivieres  navigables,  mais  non  par  de  plein  droit 
comme  seigneurs  des  fiefs  adjacents  4  ces  rividres,  &  la 
difFerenee  des  riviferes  non-navigables  ni  flottables  dont  la 
propri§t6  leur  6tait  d6volue  k  ce  seul  titre.  Pour  acqu6rir 
ces  droits  dans  une  riviere  navigable,  il  leur  fallait  une 
concession  expresse  de  la  part  du  souverain  ;  et  encore 
fallait-il  que  ces  droits,  pour  6tre  valablement  conc6d6s,  ne 
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fftssent  pas  contraires  k  Pusage  public  de  ces  rivieres  pour 
la  navigation  et  le  commerce,  lequel  usage  est  inalienable 
et  imprescriptible. 

308.  II  faut  dire  la  mSme  chose  de  la  propri6t6  des 
rivieres  *  non-navigables  ni  flottables,  soit  qu'elle  soit  rest6e 
aux  mains  du  seigneur,  soit  qu'elle  soit  pass6e  en  celles 
de  ses  censitaires,  ce  qui  est  une  question  de  titre  ou  de 
possession.  Le  seigneur,  ou  le  censitaire  riverain,  est  obli- 
g6  de  souffirir  les  servitudes  auxquelles  le  droit  naturel  et  le 
droit  civil,  de  m6me  que  des  rfegleraents  de  police  faits  par 
une  autorit6  comp6tente,  ont  pu  assuj6tir  ces  rivieres. 


SIXIEME  PxVRTIE. 


Dk  la  nature  du  pouvoir  attribu6  au  oouvernecr  et  a 
li'lntendant  par  le  premier  des  deux  arrets  du  6 

JUILLET     1711,    AU    REFUS    dVn    SEIGNEUR    PARTICULIER 
DE  CONC^DER. 


309.  La  22e  question  du  procureur-general  est  en  ces 
tennes  : 

"  Dans  Pintervalle  entre  la  cession  du  pays  et  la  pas- 
"  sation  de  Facte  seigneurial  de  1854,  existait-il  un  tribu- 
"  nal  competent  a  exercer  les  pouvoirs  et  jurisdictions  con- 
"  feres  au  gouvemeur  et  aPintendanl,  par  le  susdit  arr§t  da 
**  6  Juillet  1711,  au  sujet  de  la  concession  des  terres  sei- 
^*  gneuriales  ?  S'il  existait  un  tel  tribunal,  a-t-il  exerce 
**  ces  pouvoirs,  ou  a-t-il  refuse,  ou  s'est-il  abstenu  de  le 
**  faire  ?"  (1) 

310.  Apr^s  avoir  prescrit  la  rSuniony  au  domaine  de 
la  couronne,  des  seigneuries  non-d^frichieSy  "  a  la  diligen- 
ce du  procureur-general  du  conseil  superieur  de  Quebec,  et 
sur  les  ordonnances  qui  en  seront  rendues  par  le  gouvemeur 
et  Pintendant,''  Parrot  ordonne  "  que  tons  les  seigneurs  au 
"  dit  pays  de  la  Nouvelle-France  ayent  a  conceder  aux 
**  habitants  les  terres  qu'ils  leur  demanderont  dans  leurs 
"  seigneuries  a  titre  de  redevances  et  sans  exiger  d'eux 
"  aucune  somme  d'argent  pour  raison  des  dites  concessions 
"  sinon  et  a  faute  de  ce  faire,  permet  aux  dits  habitants  de 

(1)   L'arrdt  est  transcrit  avec  son   pr^ambule,  dans  mes  obs.sorle 
J$u  defiefy  nos.  101  et  102. 


u 
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"  leUr  d^mander  les  dites  terres  par  $ommationy  et  Sn  cai 

**  de  refus,  de  se  paufvoir  pardevant  le  gouvemeur  et  lieu-  ] 

*'  tenant-g6neral  et  Pintendant  au  dit  pays,  auquels  S,  M.  / 

"  ordonne  de  concfeder  aux  dits  habitants  les  terres  par  eux  / 

"  demand6es  dans  les  dites  seigneuries,  aux  m6mes  droits         J 

"  imposes   sur  les  autres  terres   concedees  dans  les   dites 

"  seigneuries,  lesquels  droits  seront  payes  par  les  nouveaux 

"  habitants  entre  les  jnains  du  receveur  du  domaine  de  S. 

"  M.   en  la  ville  de  Qu6bec,   sans  que  les  seigneurs  erl 

"  puissentpretendre  aucunsureux,  de  quelque  nature  qu'ils 

*'  soient." 

311.  II  faut  d'abord  remarqner  que  pour  rendre  plus  re- 
gulifere  la  procedure  requise  en  pareil  cas,  la  concession  qui, 
suivant  Parrot,  pouvait  6tre  donnee  par  le  gouvemeur  et 
Pintendant,  aurait  dA  dtre  pr6cedee,  comme  je  le  ferai  voir 
bientdt,  d'une  reunion  au  domaine  de  Sa  Majesty,  de  la 
terre  que  le  seigneur  aurait  ainsi  refus6  de  conc6der,  soit 
que  la  reunion  et  la  concession  fussent  faites  par  des  actes 
separ6s,  ou  par  un  seul  et  m6me  acte,  de  Pautorite  appelee 
a  prcmoncer  sur  la  contestation. 

II  y  avait  done  deux  cas  de  reunion  prevus  par  Parr6t : 
lo.  reunion  de  toute  la  seigneurie,  a  defaut  de  defrichement ; 
2o.  reunion  partielle,  a  raison  du  refus  de  conceder  ;  mais 
toutes  deux  tendant  au  m^me  but.  La  reunion  dans  Pun 
et  Pautre  cas,  etait  Pacte  d'une  autorite  qui,  pour  6tre  con- 
feree k  ces  deux  fonctionnaires,  n'en  avait  pas  moins  un 
caractfere  judiciaire. 

Comme   il  y  a  deux  choses   principales  a  consid6rei? 

dans  le  dispositif  de  Parrot,  savoir,  reunion  et  concession^ 

voyons  ce  qui  s'6tait  pratique  jusqu'alors  pour  atteindre  ce 

double  objet,  s'il   etait   possible,  m6me  facile  de  Pobtenir 

sous  le  systfemc  de  concession  ci-devant  adopte  pour  realiser 

les  vues  du  souverain  sur  Petablissement  de  sa  nouvello 

colonic. 

46 
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SIS.  Lors  des  premieres  o(Hioe8si<mBenfief^  c'est-a-diie 
pendant  Pexistence  de  la  compagnie  des  cent  associ^s,  Pan- 
torit6  jadiciaiie  itait  confine  aux  gonvemenrs,  ^^  par  foime 
^^  de  provision  et  josqn'^  ce  qa'il  y  eAt  des  joges  soaverains 
^^  6tablis  sor  les  lieux  poor  Padmimstration  de  la  justice.'^ 

(1) 

An  no.  29  de  mes  observations  snr  le  Jeu  de  fief,  j'ai 
fait  menticm  de  Pordonnance  de  M.  de  Lanzon  an  sujet  du 
d^firichement  imm^diat  sous  peine  de  dSchSance ;  et  an  no. 
S7,  j'ai  rapport6  Parrot  da  conseil  d'£tat  du  21  Mars  1663, 
rendu  peu  de  jours  apr^s  la  d6missi<m  de  la  compagnie  de 
la  Nouvelle-France,  et  portant  revocation  des  ccmcessions 
non-d6frich6es  sous  un  certain  d^lai.  Le  gouvemeur,  PE- 
vdque  et  Pintendant  sont  sp6cialement  charges  ^^  de  tenir  la 
^^  main  a  Pex6cution  ponctuelle  du  present  arr6t,  mdme  de 
^^  fEuie  la  distribution  des  dites  tenesnon-d6firich§es,  et  d'en 
^^  accorder  des  concessioiis  au  nom  de  Sa  Majesty."  L'airftt 
leur  conf6rait  donc^  et  le  pouvoir  de  r^unir^  et  le  poavoir  de 
concMer  de  nouveau*  Mais  dhm  avant  leur  azriv6e  k  Qu^ 
bee,  ils  furent  virtuellement  foivis  du  premier  de  cea  poo- 
voirs,  par  la  creation  du  ccmseil  souverain  au  mois  d'Avril 
de  la  mdme  ann6e,  166S.  lis  retkuent  nianmoins  celui  de 
conc^der.  Eh  eifet  le  poavoir  de  r^trntr,  faute  d'ex6cuti(m 
des  obligations  du  concessionnaire,  fut  de  suite,  aprfes  PEdit 
de  P^tablissement  du  ccmseil,  reconnu  appartenir  a  ce  corps 
comme  cour  de  justice,  non-seulement  par  le  c<Niseil  lui- 
m6me  et  par  le  gouvemeuret  Pintendant  qui  en  ^taient  mem- 
bres,  mais  encore  par  le  Roi  eiBosk  procureur  g§n6ral. 
D<mc  oe  poavoir  de  r6unir  6tait  un  poavoir  judiciaire  de  sa 
nature.  (2) 


1645. 


CommissioQ  du  gouyemear  Montmagnj,   du  mob  de  Jvib 


(2)  Ces  reunions  au  domaine  de  la  couronney  sout^vent  des  questioiis 
de  propri6t6.  En  France,  ces  questions  ^taient  port^es  deraot  des 
jugei  particuliers,  appel6s  gtetoJeaent  **  Juges  du  domaine,''  et  cela 
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SIS.  Voioi  comment  le  Roi,  dans  Particle  6  de  see  ins- 
tractions  au  commissaiie  Graudais,  dat6es  du  7  Mai  166S, 
(1),  et  sign^es  de  sa  piopre  main,  s'exprime  lui-mSme. : 

^^  Au  cas  que  quelqnes-uns  de  ceux  aux  quels  les  dites 
"  concessions  ont  6te  faites,  se  mettent  en  devoir  de 
".  les  d6fricher  entiferement,  et  qu'avant  Pexpiralion  des 
^'  six  mois  port6s  par  le  dit  arr6t  (du  21  Mars  1663,)  ils 
"  ayent  commence  d'en  d^fricher  une  bonne  partie,  Pinten- 
^^  tion  de  S.  M.  est  que,  sur  leur  requite,  le  canaeil  sauverain 
^^  les  puisse  pourvoir  d'un  nouveau  droit  de  six  mois  seule- 
^^  ment,  lequel  6tant  fini,  eUe  veut  que  toutes  les  dites  con- 
^^  cessions  soierU  d6clar4es  nuttes.^^ 

C'est  encore  ainsi  qu'on  voit  le  gouvemeur  et  P6v6que, 
(Pintendant  Robert  n'6tait  pas  venu  en  Canada)  presenter 

en  vertu  d^une  attribution  sp6ciale,  qui  6tait  faite  tant6t  k  un  tribund 
tant6t  k  un  autre,  s^Ion  les  lieux  et  les  circonstances.  Nons  lisons 
dans  la  nouveUe  collection  At  Denizart,  anx  mots  ^  domaine  de  la 
couronne,"  §  10  :  ^  Le  trait6  du  domaine  de  Lef^rre  de  la  Planche 
^  nous  apprend  que  la  connaissance  des  afiaires  domaniales,  apr^ 
^  aToir  appartena  dans  Porigine  au  seol  Parlement  de  Paris,  puis  aux 
<<  bainis  et  sendchanx,  en6n  ot^e  It  ceux-ci  d6finitiyement,  a  htk  en 
^  1627  attribu6e  aux  tr^soriers  de  France,  sauf  Pappel  en  la  grande 
<<  chambre  du  parlement*  •  •  • 

<<  II  s'est  6ley6  en  1700  un  d6bat  entre  les  chambres  des  enqu^tes, 
^  et  la  grand'chambre  du  parlement,  relatirement  It  la  competence 
^  en  mati^re  domaniale  •  •  •  •  II  a  6t6  d6cid6,  lo,  que  dds  que  le  droit 
^  du  domaine  aerait  contentieux,  soit  que  le  procureur-g^n^ral,  ses 
<<  substituts,  ou  lea  engagibtes,  soient  parties,  les  proems  seraient  port^s 
«  en  la  grand'chambre  en  tout  6tat ;  2o,  que,  quand  il  ne  s'agirait  que 
^  de  la  recette  des  droits  non-contest^s,  des  baux  et  de  lem*  ex6cution^ 
<<  les  proems  seraient  port6s  aux  enqu6tes. 

<<  On  trouye  dans  les  ceuyres  de  M.  d'Agueaseau,  t.  7,  p.  533,  ui^ 
<<  m6  moire  relatif  It  ce  d6bat. 

(1)  No.  40  des  obsenratioDa  aor  le  Jen  de  fief. 
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ao  conseil  souverain,  le  6  Ao6t  1664,  cet  airfet  de  retian- 
ohement)  et  demander  qn'il  "  soit  executfe  de  point  en 
point  salon  sa  forme  et  tenenr,  "  (1)  et  bien  que  le  mot 
m^me  reunion  ne  soit  pas  ecrit  dans  cet  arrfit,  il  6tait  nean- 
moins  si  bien  compris,  (ce  qui  du  reste  decoulait  tout  na- 
turellement  du  dispositif  de  Parrot,)  qu'il  fallait  pr^alable- 
ment  prononcer  une  reunion,  que  d'abord  le  gouvemeur  et 
Pev^que  demandent  en  execution  de  cot  arr6t,  "  que  toutes 
"  les  terras  qui  ne  sont  aujourd'hui  d^sertees  et  mises  en 
"  valeur  soient  declarfies  r^unies  au  domaine  du  Roi,  poor 
"  en  6tre  dispos6  au  nom  de  S.  M.,  par  nouvelles  eonces- 
"  sions  etc.,"  et  qu'ensuite  le  procureur-g6n6ral  demande 
fegalement  dans  son  rfequisitoire  "  que  toutes  les  terres  oc- 
cupies de  bois  debout  soient  riumes  an  domaine  da 
Roi." 

Nous  avons  deja  vu  que  sur  cette  demande  et  ce  requi- 
sitoire,  "  le  conseil,  avant  faire  droit,  avait  ordonn6  que 
Parrot  fut  communiqu6  au  syndic  des  habitants  a  la  dili* 
gence  du  procureur  general  du  Roi,  etc." 

J'ai  constate  dans  un  autre  endroit  (2)  que,  durant  la 
courte  existence  du  gouvemement  royal  retabli  en  Pannee 
1663,  le  conseil  souverain  avait  rendu  un  arrdt  faisant  Pap 
plication  ^e  Parr6t  de  retranchement  du  21  Mars  1663. 
C'est  celui  du  8  Novembre  1664  qui  ordonne  aux  habitants 
de  la  c6te  de  Lauzon  de  payer,  entre  les  mains  du  greffier 
du  conseil,  le  prix  des  fermes  de  leurs  pdches.  Durant  le 
mfeme  espace  de  temps,  le  gouvemeur  et  Pintendant  qui  en 
avaient  retenu  le  pouvoir,  paraissent  n'avoir  fait  que  deux 
jooncessions  dont  j'ai  parle  ailleurs.  (3) 

314.  Au  no.  56  de  mes  observations  sur  le  Jeu  de  fief, 

(1)  No.  42  des  obs.  sur  le  jeu  de  fief. 

(2)  No.  44  ib. 
j[3)  No.  43            ib. 
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j'ai  rapport6  au  long  Pairfit  de  retranchement  du  4  Jtrin 
1672.  Depuis  Petablissement  de  la  Compagnie  des  Indes 
Occidentales  jusqu'a  cette  6poque,  toutes  les  concessionB 
paraissent  avoir  ete  faites  par  Pintendant,  en  vertu,  sans 
doute,  du  pouvoir  qui  lui  avait  deja  6t6  donn§  par  Parr6t  du 
21  Mars  1663,  et  qui  lui  avait  et6  eonfirm6  par  Paccord  in- 
ter venu  en  1666  avec  Pagent  de  la  Compagnie.  (1) 

316.  Selon  cet  arret  du  4  Juin  1672,  le  retranchement 
(ou  reunion)  qui  peut  ^tre  fait  de  la  moitie  des  terres  non- 
d6frichees,  doit  6tre  prononce  par  des  ardonnances  de  Pin* 
tendant ;  ces  ordonnances  doivent  ^tre  ex4cuUes  selon  leur 
forme  et  teneur^  souverainement  et  en  dernier  ressort  comme 
jugements  de  cour  sup&rieure  ;  Sa  Majesty  lui  attrtbuant 
pour  cet  effet  toute  cour ^  jurisdiction  et  connaissance,^^ 

Si  Pautorit6  ainsi  conferee  a  Pintendant,  en  des  termes 
aussi  caract6ristiques  des  attributs  de  la  justice,  soit  qu'il 
s'agisse  d'une  contestation  entre  le  souverain  et  le  sujet,  on 
d'une  contestation  entre  particulier  et  particulier,  n'est  pa» 
une  autorite  judiciaire  proprement  dite,  je  crois  que  nous, 
juges  de  la  Cour  du  Banc  de  la  Reine  et  de  la  Cour  sup6- 
rieure,  devons  pour  le  moins  avoir  des  doutes  sur  Pautorit6 
dont  nous  sommes  revStus.  La  jurisdiction  que  nous  exer- 
^ons  tons  le^  jours,  ne  nous  a  pas  6t§  attribute  en  termes 
plus  caracteristiques  du  pouvoir  judiciaire  que  celle  qui  a 
6t§  donn6e  a  Pintendant  dans  Pespfece  ou  les  limites  dont 
il  est  question  dans  Parr6t  du  4  Juin  1672. 

316.  Par  suite  de  cette  delegation  de  jurisdiction, 
Pintendant  est  done  erige  en  tribimal  d'attribution,  a  Pex- 
clusion  m6me  du  conseil  souverain,  pour  le  jugement  de 
contestations  qui,  sans  cette  attribution  exceptionnelle,  an- 
raient  6te,  conservant  leur  caractfere  contentieux^  de  la 
competence  des  tribunaux  ordinaires.  Les  ordonnances  da 
(1)  No.  48  des  obs.  sur  lejeu  defief. 
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retranchement  (oa  ritmUm)  qa'il  est  appel£  k  leadie  e&  cob- 
fbnnite  de  Pair6t,  le  ca8  6ch6aiit,  Boat  dMordonaanoes  qui 
prononcent,  an  prejudice  de  partionlieis,  k  imison  de  Pinez^- 
cntion  de  leuis  engagements,  la  rfeailiating  de  leun  tiliea,  la 
d^cJUance  de  iears  droits  de  ptapnitt&y  et  la  riuman  de  lems 
terres  au  domaine  de  la  comonne.  Ces  cmlonnances  aont, 
a  toutes  fins  queleonqoes,  des  jugements  ;  Pairtt  le  dit  ea 
termes  formels.  II  aurait  pu  y  avoir  appel  de  cesjugemadt 
k  un  autre  tribonal,  si  Pair6t  ne  les  avait  pas  d^lar£a  ph 
gemerUs  en  dernier  ressart. 

317.  Le  4  Juin  1675,  le  Roi  en  conseil  d'etat  lend  nn 
arrgt  de  retranchement,  semblable  a  celoi  da  4  Join  1672, 
en  ajoutant,  quant  a  la  condition  des  terres  qui  devaient 
dtre  r6un  ies  au  domaine  de  la  couronne,  quelques  mots  ex- 
plicatifs  qui  n'etaient  pas  dans  le  premier  de  ces  arrets. 
Pour  ce  qui  conceme  Pattribnticm  de  jurisdiotion  en  cette 
mati^re  donn6e  k  Pintendant  Duchesnean  par  le  nouyel  a^ 
rdt,  elle  est  la  mdme,  et  conf6r6e  dans  les  mdmes  termes, 
que  celle  qui  avait  6t6  attribu6e  k  son  pr6d6ces8eur,  M.  Ta« 
Ion,  par  Parrot  du  4  Juin  1672  ;  et  pour  ce  qui  est  da  poa- 
voir  de  conc6der,  il  est  dit  que  Pintendant  dcxmera  par  pro- 
virion  les  concessions  des  terres. 

Ces  deux  demiers  arrets  avaient  ainsi  maintena  I'inten- 
dant  dans  Pexercice  du  poavoir  de  faire  seul  les  ccmces- 
sions  de  terres.  Mais  par  lettres-patentes  da  20  Mai  1676, 
(1)  le  gouvemeur  fut  appel6  k  exercer  ce  pouvoir  conjdnte- 
ment  avec  lui. 

318.  Un  autre  arr6t  de  retranchement,  est  rendu  par  le 
Roi  en  conseil  d'£tat,  le  9  Mai  1679,  en  consequence  da 
papier-terrier,  ou  diclaratum^  que  Pintendant  Duchesnean 
avait  fait  en  conformity  de  Parrot  du  4  Juin  1675,  dont  le 
nouveau  reproduit  la  substance.     Le  Roi  ordonne  le  retran 

(1)  No.  73  des  obs.  sur  le  jeu  de  fief. 
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ofaement  imm6diat  dn  quart  des  terres  conc6d6es  avant  Pan- 
B6e  1666,  ct  non  encore  d6firich6es  et  cultivfies,  et  le  retran- 
chement  de  la  80e  partie  de  ces  terres,  k  Pavenir,  chaque 
ann6e.  Pms  Sa  Majest6  ordonne  que  Parrfit  du  4  Jnin  1675 
sera  ex^oxstk  selon  sa  forme  et  teneur,  et  enjoint  an  gouver' 
neur  et  k  Vintendant^  "  de  tenir  la  main  k  Pex6cution  du 
**  present  arrfet,  et  de  proc6der  k  la  distribution  et  nouvelle 
"  concession  des  dites  terres,  suivant  le  pouvoir  a  eux  donn6 
«  par  lettres  patentes  du  20e  Mai  1676.'' 

II  paratt  que  cette  disposition  de  Parrot  du  9  Mai  1679 
ftit  interprfet^e  comme  attribuant  an  gouvemeur,  de  m6me 
qu'lL  Pintendant,  le  pouvoir  judiciaire  en  mati^re  de  reunion 
au  domaine  de  la  couronne.  En  eflfet,  depuis  Penr6gistre- 
ment  de  cet  arr^t,  jusqu'au  premier  arrfit  du  6  JuiUet  1711, 
on  les  Yoit  piesque  toujours  agir  ensemble  dans  Pexercice 
de  ce  pouvoir.  (1) 

319.  U  y  a  deux  parties  bien  distinctes  dans  le  disposi- 
tif  de  Parrftt  de  1711  (voir  ci-dessus  nos.  310  et  311).  La 
premiere,  qui  est  de  la  m^me  nature  et  fondle  sur  lesmSmes 
motifs  que  les  arrets  de  retranchement  dont  j'ai  d6ja  parle, 
veut  que  les  seigneuries  non-d6firich6es  "  soient  r^unies  au 
"  domaine  de  S.  M.  a  la  diligence  du  procureur-g^neral  du 
^^  conseil  sup^rieur  de  Quebec,  et  sur  les  ordonnances  qui 
^^  en  seront  rendues  par  le  gouvemeur  et  lieutenant  g6n6ral 
^^  de  S*  M.  et  Pintendant  au  dit  pays. 

II  est  pent  6tre  k  propos  de  remarquer  que  les  mots 
rSunian  au  domaine  sent  insir^s  dans  cet  arr6t,  bien  qu'il  ne 
se  trouvent  pas  dans  les  arrets  pr6c6dents,  dans  lesquels  on 
n'a  employ6  que  le  mot  de  retranchement^  pour  exprimer 
n6anmoins  la  m6me  chose.  L'objet  et  Pop6ration  §tant  les 
mdmes,  il  s'ensuit  que  ces  premiers  arrets,  comme  le  der- 
nier, d6cr6taient  une  riwnion  au  domaine. 

(1)  Voir  les  mentions  de  reunions  aux  nos.  85,  89  et  92,  des  obi^ 
tnr  lejevdefief. 
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320.  La  reimi<»i  qui  doit  avoir  Ilea  en  verta  de  la  pie^ 
tni^itt  partie  de  Parrot  de  1711,  doit  Stre  piovoquee  par  ie 
procrtreur-g6n6ral ;  c'est  une  nouvelle  fonnalite  qui  n'etait 
pas  prescrite  par  les  arrets  precedents,  mais  qui  n'en  sert 
pas  moins  a  faire  ressortir  d'avantage  le  caract^re  judiciaiie 
de  la  reunion  au  domaine.  Le  procureur-general  ^tait  in- 
tervenu  dans  la  demande  faite  par  le  gouvemeur  et  1*6- 
vfeque  au  conseil  souverain  pour  faire  executer  Parrot  du  21 
Mars  1663,  bien  qu'il  ne  fQt  pas  fait  mention  de  son  minis- 
tire,  dans  cet  arrfit. 

821.  Dans  la  deuxieme  partie  de  Parrot  de  1711,  ilsV 
git  aussi  d'une  remrion  au  domaine  du  Roi,  au  prejudice  de 
son  vassal,  non  d'une  reunion  de  toute  la  seigneurie,  mais 
teulement  d'une  trfes  petite  partie,  c'est-a-dire  d'un  lopin  de 
terre  qu'un  habitant  a  demande  en  concession,  et  que  le 
seigneur  lui  a  refuse.  II  ne  s'agit  done  que  d'une  reunion 
partielle,  ou,  si  I'on  veut  d'une  terre  proprement  dite,  Mais 
cette  reunion,  pour  6tre  partielle,  n'ea  est  pas  moins  de 
tn6me  nature  que  la  premiere  ;  elle  en  a  tous  les  caracteres 
essentiels.  Comme  la  premiere,  il  faut  qu'elle  soit  provo- 
4u6e  ;  mais  ayant  pour  principal  objet  d'assurer  I'exercice 
d'un  droit  acquis  a  un  particulier,  elle  ne  pent  etre  provo- 
qu6e  que  par  ce  particulier,  qui,  par  somnicUioTiy  a  demande 
au  seigneur,  cofiformement  a  Parrot,  de  lui  conceder  une 
tene  k  titre  de  redevance,  et  Pa  mis  en  demeure  de  le  faire. 
L'arrfit  lui  donne  le  droit  de  sepourvoir  alors  par  devant  le 
gouvemeur  et  Pintendant.  C'est  un  proces  qui  s'cDgage 
entre  lui  et  le  seigneur,  d'un  c6te,  pour  faire  encourir  a  ce 
dernier  la  peine  de  son  refus,  si  ce  refus  est  injuste,  et,  de 
Pautre,  pour  obtenir  la  terre  a  la  concession  de  laquelle  il  a 
ainsi  acquis  un  droit.  Avant  Parret  de  1711,  quoique  le  sei- 
gneur fQt  oblige  de  conceder  ses  terres  en  bois  debatU  ou  en 
friche^  la  loi  n'avait  pas  encore  donne  au  colon  un  droit 
d'action  pour  le  contraindre  a  Paccomplissement  de  cette 
obligation.     Mais  dans  cet  arret,  il  trouve  le  re  me  dene- 
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cessaire  ^Pobtentionde'sa  demande  k  Pencontre  dn  sei- 
gneur, c'est-A-dire  un  droit  d'action  qu'il  pent  exercer  en 
son  propre  nom. 

La  peine  du  refus  da  seigneur  de  conc6der,  c'est  la 
dickiance  de  son  droit  de  projNrigte  au  terrain  demand^  e9 
concession.  Cette  d§ch6ance,  si  elle  est  proncoic^e,  n'a 
lieu  que  par  un  jugement  ou  orddnnance  de  reunion  au 
domaine  de  la  couronne,  car  en  pareil  cas  il  ne  pent  6tre 
fait  au  poursuivant,  de  concession  au  nom  de  Sa  Majeste, 
avant  que  le  terrain  n'ait  6t6  r6uni.  II  s'agit  d'une  aifaire 
corUeniieuse  entre  le  colon  et  le  seigneur ;  il  y  a  done  un 
procia  k  juger,  et,  le  cas  6ch6ant,  un  jugement  de  reunion  k 
rendre  par  un  tribunal  competent,  comme  dans  le  cas  d'une 
reunion  de  toute  la  seigneurie.  (1)  Rien  n'empdche  que  le 
tribunal  ainsi  appel^  k  prononcer  une  peine  centre  I'une  des 
parties,  et,  par  contrecoup,  k  proclamer  le  droit  de  I'autre 
partie  k  la  concessiim  du  terrain,  n'adjuge  Pun  et  Pautre 
par  une  seule  et  m6me  ordonnance,  comme  le  font  tons  les 
jours  les  cours  de  justice  sur  une  action  au  p6titoire,  sur 
une  action  en  passation  de  titre.  Le  jugement  est  en 
pareil  cas  d6clar6  valour  et  servir  de  titre  k  celui  qui  a  obte- 
nu  gain  de  cause.  Pour  constituer  le  tribunal  particulier 
de  Parr6t  de  1711,  le  l^gislateur  a  d616gu6  le  gouvemeur  et 
Pintendant.  C'est  done  k  eux  k  prononcer  le  jugement  dont 
il  s'agit ;  c'est  done  une  autorit6  judiciaire  qu'ils  exercent 
en  vertu  d'une  attribution  sp§ciale  de  jurisdiction.  (2) 

(1)  ^  Jurisdiction  contentieuse  ; "  on  appelle  ainsi,  <<  par  opposition 
^<  k  la  jarisdiction  gracieme  ou  volonUdre  celle  qui  s'eierce  entre 
^  deux  ou  plusieurs  parties  dont  les  pretentions  se  combattent  respec- 
'<  tivement,  et  qui  aboutit  &  un  jugement  en  faveur  de  Pun  et  au  d6- 
<<  sayantage  de  I'autre."  [Merlin,  r6p.  au  mot  <<  jurisdiction."] 

(2)  M.  Petit,  <<  depute  des  conseils  sup^rieurs  des  colonies  fran- 
poises,"  dit,  en  parlant  des  tribunaux  de  ces  colonies,  dans  son  ourra- 
ge  intitule  <<  droit  public  ou  gouvemement  des  colonies  fran9oises.'^ 
[Paris  1783,  t.  2.  p.  224  :] 

47 
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S22.  L«  deaxi^me  arrdt  du  6  Jaillet  1711  estences 

lermes  :  (1) 

"  Le  Roi  6tant  inform^  qu'il  y  a  des  terred  c<Hiced6e9 
**  aux  habitants  de  la  Nouvelle  France,  qui  ne  sont  habi- 
"  tu6es,  ni  dfefrichSes,  dans  lesquelles  ces  habitants  se  c<mi- 

"  Toutes  les  matieres  dont  il  rCy  a  point  d^aUnbutum 
'<  sont  de  la  competence  des  juges  rojaux  ordinaires  en  premiere 
^'  instance^  et  des  conseils  sup6rieurs  par  appellation. 

^  II  ny  a  que  deux  juges  d'attribution  dans  les  colonies ;  le  tribunal 
<<  terrier  pour  le  jugement  de  certaines  matidres  rdatiyes  aux  terrains, 
**  et  let  amirautisj  ou  Fattribution  aux  tribonaux  de  ce  nom|  des  af- 
<^  (aires  de  commerce  maritime. 

<<  Les  lois  sur  la  composition,  la  competence  et  rautorit6  de  ce 
'<  tribunal  [le  tribunal  terrier  J  sont  la  declaration  du  17  Juillet  1743 
<<  et  celle  du  ler  Oct.  1747  pour  toutes  les  Isles  ;•  •  •  •  [les  deui 
<^  mdmes  declarations  qui  out  ete  enregistrees  en  Canada.] 

"  L'article  IV  de  la  Declaration  de  1743,  ajoute  Petit,  suppose 
"  d^d  existante  et  confirme  Pattribntion  aux  gouvemeurs  et  intcn- 
<<  dants  exdusivement  d  tons  autres  juges,  de  toutes  contestations 
<<  sur  la  Talidite  et  execution  des  concessions,  et  au  sujet  des  posatioM, 
<<  etendues  et  limites  des  concessions.  L'article  11  avait  deja  attriboe 
^  ^  ces  officiers  le  pouToir  de  proceder  k  la  reunion  au  domaine  des 
^  terres  dont  les  concessionnaires  n'auront  pas  execute  les  conditions 
'<  des  concessions." 

Note. — Pour  la  Nouvelle-France,  ces  ponvoirs  leur  avaient  et6 
donnes  k  tous  deux  par  le  ler  arret  du  6  Jaillet  1711.  H  existait  eo 
outre  pour  les  colonies  fran^oises  de  TAmerique  sous  le  Tent,  des 
arrets  deretrancbement  des  11  Juin  1680,  12  Oct.  1683,  22  Aoiit 
1687,  26  Sept.  1696,  ler  Dec.  1710, 16  Oct.  1713,  semblables  k 
ceux  portes  pour  le  Canada,  et  cites  dans  mes  notes  sur  le  jeu  de  ^d, 
donnant  la  meme  jurisdiction  au  gouverneur  et  k  I'intendant.  Us 
sont  rapportes  dans  la  collection  de  Moreau  de  St.  Merj,  1. 1,  p. 
335,  392,  459,  557  ;  t.  2,  p.  226, 395. 

(1)  Ed.  et  ord.  in-8o.  t.  1,  p.  326. 
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^*  lenient  de  fake  quelqnes  abbatis  de  hols ;  croyant  par  ce 

^^  moyen,  et  les  cooeessions  qui  leur  en  ont  6t6  faites  par ceux 

"  auxquels  Sa  Majesty  a  accords  des  terres  en  seigneuries, 

"  s'en  assurer  la  propnkt^^  ce  qui  empdche  qu'elles  ne 

^'  soient  conc6d6es  k  d'autres  habitans  plus  laborieux,  qui 

"  pourraient  les  occuper  et  les  mettre  en  valeur,  ce  qui  est 

"  aussi  trfts  pr6judiciable  aux  autres  habitants,  habitu6s 

**  dans  ces  seigneuries  ;  parceque  ceux  qui  n'habitent,  ni 

"  ne  font  point  valoir  leurs  terres,  ne  travaillent  point  aux 

"  ouvrages  publics  qui  sent  ordonnfes  pour  le  bien  du  pays 

"  et  des  dites  seigneuries,  ce  qui  est  trfes  contraire  aux  in- 

"  tentions  de  Sa  Majest6,  qui  n'a  perniis  ces  concessions 

"  que  dans  la  vue  de  faire  6tablir  le  pays,  et  a  condition  que 

"  les  terres  seront  habituees  et  mises  en  valeur ;  et  6tant 

"  n^cessaire  de  pourvoir  a  un  pareil  abus,  Sa  Majeste  etant 

"  en  son  conseil  a  ordonnfe  et  ordonne  que  dans  un  an  du 

"  jour  de  la  publication  du  present  arrfet,  pour  toute  pr6- 

"  fixion  et  delai,  les  habitants  de  la  Nouvelle  France  qui 

"  n'habitent  point  sur  les  terres  qui  leur  ont  6te  conc6dees, 

"  seront  tienus  d'y  tenir  feu  et  lieu,  et  de  les  mettre  en  va- 

"  leur,  faute  de  quoi  et  le  dit  terns  pass6,  veut  Sa  Majest6 

"  que  sur  les  certificats  des  cur6s  et  des  capitaines  de  la 

"  c6te,  comme  les  dits  habitants  auront  et6  un  an  sans  tenir 

"  feu  et  lieu  sur  leurs  terres,  et  ne  les  auront  point  mises  en 

"  valeur,  ils  soient  dechus  de  la  propri6t6 ;  et  icelles  reimies 

"  au  domaine  des  seigneuries  sur  les  ordonnances  qui  se- 

"  ront  rendues  par  le  sieur  Begon,  intendant  au  dit  pays  de 

"  la  Nouvelle-France,  auquel  elle  mande  de  tenir  la  main 

"  k  Pex§cution  du  present  arr6t.  " 

323.  Ce  n'est  pas  une  jurisdiction  nouvelle  que  cet  ar 
rfet  donne  a  Pintendant  en  matifere  de  rfeunion  au  domaine 
des  seigneurs.  Cette  jurisdiction  avait  ete  souvent  excr- 
ete par  ses  pr6d6cesseurs.  (1)  Toute  favorable  aux  sei- 
gneurs, ceux-ci  n*ont  jamais  r6voqu6  en  doute  la  nature  ju- 

(l)Ord.  du  31  Oct.    1708  pour  la  seigueune   de  Berthier  ;  dei  7 
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JniUet  1748  (1),  ^*  coneemant  les  concessions  dans  les  eolo- 
Bies,''  le  pronve  d'nne  mani^ie  inconstestable. 

U  parait  neanmoins  que  la,  forme  de  procfeder  en  cette 
mati^re  avail  varU  dans  differentes  colonies,  m&me  dans 
une  seule  et  m6me  colonic,  ainsi  que  nous  I'apprend  le 
pr^ambule  de  cette  declaration,  lequel  est  ainsi  con^u : 

"  Nous  avons,  k  Pexeraple  des  rois  nos  predficesseurs, 
"  autoiis6  les  gouvemeurs  et  intendants  de  nos  colonies  de 
"  PAmfirique,  non-seulement  a  faire  seuls  les  concessions 
"  de  terres  que  nous  faisons  distribuer  a  ceux  de  nos  sujets 
**  qui  veulent  y  faire  des  fetablissemens,  mais  aussi  k  proce- 
**  der  a  la  reunion  a  notre  domaine  des  terres  conc§d§es  qui 
"  se  trouvent  dans  le  cas  d'y  6tre  r6unies,  faute  d'avoir  6t§ 
**  mises  en  valeur ;  et  ils  ccmnoissent  pareillement,  a  Pex- 
**  elusion  des  juges  ordinaires,  de  toutes  les  contestations 
**  qui  s'61fevent  entre  les  concessionnaires  ou  leurs  ayans 
"  causes  tant  par  rapport  a  la  validit6  et  a  Pex6cution  des 
"  concessions  que  pour  raison  de  leurs  positions,  6tendues 
"  et  lin^ites.  Mais  nous  sommes  inform^  qu'il  n'y  a  eu  jus- 
**  qu'i  present  rien  de  certain  ni  sur  la  forme  de  proceder 
"  soit^aux  reunions  des  concessions,  soit  a  Pinstraction  et 
"  aux  jugemens  des  contestations  qui  naissent  entre  lescon- 
"  cessionnnires  ou  leurs  ayans  cause,  ni  m^me  sur  les  voies 
**  qu'on  doit  suivre  pour  se  pourvoir  centre  les  ordonnances 
"  rendues  par  les  gouvemeurs  et  intendans  sur  cette  ma- 
"  ti^re ;  en  sorte  que  non-seulement  il  s'est  introduit  des 
**  usages  diff6rens  dans  les  diverses  colonies,  mais  encore 
"  qu'il  y  a  eu  de  fr6quentes  variations  a  cet  6gard  dans  une 
"  seule  et  m6me  colonic.  C^est  pour  faire  cesser  cet  §tat 
"  d'incertitude  sur  des  objets  si  interessans  pour  la  suret6 
"  et  tranquillity  des  families,  que  nous  avons  rfesolu  d'eta- 
"  blir,  par  une  loi  precise,  des  regies  fixes  et  invariables 
"  qui  puissent  6tre  observ6es  dans  toutes  nos  colonies,  tant 

(1)  Ed.  et  ord.  in-8o.  t.  1,  p.  572. 
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*^  sur  la  forme  de  proc&der  a  la  reunion  a  notre  domaine  dec 
^^  concessions  qui  deviont  y  6tre  T^unies,  et  k  I'instruction 
^^  des  discussions  qu'elles  pourront  occasionner,  que  pour 
"  les  voies  auxquelles  pourront  avoir  recours  ceux  qui  croi- 
"  ront  avoir  lieu  de  se  plaindre  des  jugemens  qui  seront 
"  rendus." 

L'article  ler  confirme  le  pouvoir  du  gouvemeur  et  de 
I'intendant  de  faire  conjointement  les  concessions. 

L'article  2d  porte  ^^  quUls  proc6deront  pveillement  H 
"  la  reunion  i  notre  domaine  des  terres  qui  devront  y  dtre 
^^  r^unies,  et  ce  k  la  diligence  de ,  noe  fnrocuieurs  des 
^  jurisdictions  ordinaires,  dans  le  ressoart  desqoelles  seront 
*^  situ^es  les  dites  terres ;"  et  selon  I'artide  3e,  ^^  ils  ne  poinont 
^^  conc6der  les  terres  qui  auront  ^tk  une  fois  coBo^dies, 
^^  quoiqu'elles  soient  dans  le  cas  d'6tre  r^unies,  fufofris 
^^  que  la  reunion  en  aura  Hi  prononc^e^  a  peine  de  nnlUtft 
^^  des  nouvelles  concessions,  et  sans  prejudice  nfeanmoins 
^^  de  la  reunion,  laquelle  ponrra  toajours  dtre  pouranivie 
"  contre  les  premiers  conoessiomiaires.  " 

Art.  4.  Us  "  continueiont  aussi  de  connaitre,  d  Tea^ 
^^  elusion  de  tous  autres  juges^  de  toutes  les  contestations 
"  qui  naitront  entre  les  concessionnaires  ou  leurs  ayans-cau- 
"  se,  tant  sur  la  validite  et  execution  des  concessions,  qu'au 
**  sujet  de  leurs  positions,  6tendues  et  limites  etc.,  etc.  " 

Art.  6.  "  Declarons  nuUes  et  de  nul  eflTet  toutes  con- 
"  cessions  qui  ne  seront  pas  faites  conjointement  par  le 
"  gouvemeur  et  I'intendant,  ou  par  les  officiers  qui  doivent 
"  les  representer  respectivement,  comme  aussi  toutes  r6ur 
"  nions  qui  ne  seront  pas  prononc6es,  et  tous  jugemens  qui 
"  ne  seront  pas  rendus  en  commun  par  eux  ou  leurs  repr6- 
**  sentants.  Autorisons  n6anmoins  Pun  des  deux,  dans  le 
"  cas  de  decfes  de  Pautre,  ou  de  son  absence  de  la  colonie 
^^  et  de  d^faut  d'officiers  qui  puissent  representor  celui  qui 
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^^  sera  mort  on  absent,  k  fiuie  seal  les  concessioiis,  m^ne  k 
^  proc6der  aox  r6iinions  k  notre  domaine,  et  anx  jngemens 
^^  des  contestations  f(nrm6e8  entre  les  concessionnaiies,  en 
^*  appelant,  cependant,  poor  les  jngemens  des  dites  coi^ 
^  testations,  senlement  tels  officiers  des  conseils  snpeiienrs 
^^  ou  des  jnrisdictions  qn'il  jngera  k  propos  ;  et  il  sera  tenn 
'^  de  faiie  mention  tant  dans  les  concessions  et  r^onicMis, 
^^  que  dans  les  jngemens  des  contestations  partknli^res,  de 
^*  lan^cessit^onilaeseratioaY^d'y  i»roc£d£r^ain8i,et  ce,a 
^  peine  deoolliti.'' 


Alt  6.  ^  Dans  ks  eas  odi  ks  goaveniears  et  inten- 
*^  dms  ae  Uuuvenjttl  d'a;viB  difflhrens  snr  lea  demandes  qoi 
^  kor  seraiit  Csites  de  oonoeanons  de  tetres,  yooloas  qu'Us 
*^  Bospeadent  d'ea  exp^dier  lea  titres,  jnaqu'i  ce  qne  nous 
^  lenr  i^ooa  doim6  nos  onhet,  snr  le  coDq>te  ^qn'ila  noos 
^  lendroot  de  knis  motifii,  et  dans  le  cas  de  partage  d'opi* 
^  nions  entr'enx,  aoit  poor  lea  jngemens  de  r§muon,  soit 
^  pow  ceux  dea  conteitatiiuu  d'eotie  les  propri^taiies  de 
^<  concessions,  ils  sefonl  tauis  d'y  appeler  le  doyen  dn 
^  cmiseil  8np6rienr,  on  en  cas  d'absence  on  d'emp6chement 
^  legitime,  le  conseiller  qui  le  suit,  selon  I'ordie  du  tabkau, 
'*  k  tout  sans  prejudice  de  la  ]^6pond6rance  de  la  voix  des 
'^  gouyemenrs  dans  ks  affaires  concemant  notre  service,  oik 
•*  elk  doit  avoir  Iku.  *^ 

Article  7  ^^  Dans  les  affaires  oil  il  ^cherra  d'ordcmner 
^*  des  descentes  sur  les  Iknx  et  des  nominations  et  rapports 
^  d'experts,  on  de  faire  des  enqu6tes,  les  dispositions  pres- 
'^  crites  k  cet  6gard,  par  les  titres  21  et  23  de  Pordonnance 
<(  de  1667,  seront  observ6es  k  peine  de  nullity. 

Art  8.  **  Pourront  les  parties  »e  ponrvoir  par  appel  en 
^  notre  conseil  centre  ks  jngemens  qui  sercmt  rendus  par 
'^^  les  gouvemeurs  et  intendans,  tant  sur  ks  dites  contesta- 
^  tions  particnli^res,  que  par  les  reunions  k  notre  domaine. 
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^^  Les  dits  appels  pounront  6tre  inteijet^s  par  de  simples 

^j  actes,  et  les  requites  qui  seront  pr6sent6es  en  cons^queu" 

"  ce  seront  remises  avec  les  productions  des  parties  hs- 

"  mains  du  secretaire  d'etat,  ayant  le  dSpartement  de  la 

"  marine^  pour  sur  le  rapport  qui  en  sera  par  lui  fait  en 

"  notre  conseil,  6tre  par  nous  statu6  ce  qu'il  appartien* 

**  dra." 

821.  Puis,  dans  une  autre  Declaration,  rendue  le  ler 
Octobre  1747  (1)  en  interpretation  de  la  pr6c§dente,  et  dans 
le  but  de  prevenir  "  beaucoup  d'appels  que  les  parties  con- 
damnees,  est-il  dit,  nMnterjettent  que  pour  se  maintenir  dans 
leurs  injustes  possessions,"  le  Roi  ordonne  "  que  les  juge- 
^^  mens  qui  seront  rendus  en  consequence  de  notre  dite  de- 
*^  claration,  par  les  gouvemeurs  nos  lieutenans-generaux  et 
^^  les  intendants  en  nos  colonies,  oa  par  les  c^Sciers  qui  les 
"  representercmt  sur  les  dites  mati^res,  dont  la  connoissaA^ 
"  ce  leur  est  attribuee  privativement  k  tous  autre  juges, 
"  soient  executoires  par  provision,  et  nonobstant  Pappel 
"  qui  pourra  en  itre  inteijete,  et  sans  prejudice  dUcelui  ; 
^^  Laissons  neanmoins  a  la  prudence  des  dits  gouvemeurs 
^^  et  intendans,  dans  les  cas  oil  ils  le  jugeront  a  propos,  de 
**  n'ordonner  Pexecution  provisoire  de  leurs  jugemens, 
^^  qu'&  la  charge  de  donner  bonne  et  suffisante  caution  par 
^^  la  partie  en  faveur  de  laquelle  ils  auront  ete  rendus.  Et 
"  sera  au  surplus  notre  dite  declaration  executee  suivant 
"  sa  forme  et  teneur." 

328.  Ces  deux  declarations,  en  prescrivant  une  forme 
plus  reguli^re  de  proceder  k  Pavenir  aux  reunions  au  do- 
maine,  confirment  virtuellement  les  reunions  anterieures, 
quelqu'irreguli^re  que  pfit  etre  la  mani^re  dont  elles  avaient 
ete  operees,  telle  que  la  reunion  qui  resultait  necessairement 
d'une  nouvelle  concession,  faite  par  le  gouvemeur  et  Pin- 
tendant,  d'une  seigneurie  abandonnee  ou  non-defnch6e  par 

(1)  Ed.  et  ord.  io-8o.  t.  1,  p.  590. 
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le  concessionnaire  originaiie,  sans  qti'il  fttt  bit  roention  de 
reunion,  on  bien  que  cette  reunion  f At  prononc^e  en  tennes 
expr^s  soit  par  le  titre  de  la  nouvelle  concession,  soit  par 
nne  ordonnance  distincte  de  ce  titre.  Da  reste  plnsienrs 
des  nouvelles  concessions  ainsi  fiedtes  avaient6t6  confirmees 
par  le  Roi.  (1) 

329.  J'ai  vn  trois  ordonnances  de  reunion  de  seigneu- 
ries  en  entier,  rendues  post6rieurement  k  Parrfit  du  6  Joillet 
1711. 

La  premiere  qui  est  du  ler  Mars  1714,  et  qui  n'a  pas 
6t6  imprim6e,  est  celle  de  MM.  Vaudreuil  et  B6gon,  pro- 
non^ant  la  reunion  de  la  seigneurie  des  Mille-Isles  conc6- 
d6e  au  sieur  Dugu6  le  24  Septembre  1683.  II  en  est  fait 
mention  dans,  le  titre  de  la  nouvelle  concession  de  cette 
seigneurie  aux  sieurs  de  Langloiserie  et  Petit,  du  5  Mars 
1714.  (2) 

La  deuxifeme  qui  n'est  pas  non  plus  imprim6e,  est 
celle  qui  riunU  le  fief  St.  Etienne,  prfts  des  3  Riviferes.  EUe 
a  6t6  rendue  par  MM.  Beauhamois  et  de  la  Rouvilli^re  le  6 
Avril  1737,  et  est  fondle  sur  les  arrets  de  1711  et  1732.  II 
en  est  fait  mention  dans  le  nouveau  titre  donn6  k  la  com- 
pagnie  des  Forges  de  St.  Maurice,  le  12  Septembre  1737. 
(3) 

La  troisi^me  ordonnance  est  celle  qui  r6unit  20  sei^ 
gneuries  4  la  fois,  et  dont  j'ai  rendu  compte  dans  mes  ob- 
servations sur  le  jeu  de  fief,  no.    114.     EUe  a  6t6  rendue 

(1)  Voir  obs.  sur  le  jeu  de  fief,  no.  59, 63,  75, 76,  85,89,  92  et 
94,  oii  il  est  fait  mention  de  retranchements  on  reunions,  op6r6s  de 
difil&rentes  mani^res,  arant  rarr^i  da  6  Juillet  1711. 

(2)  Voir  mes  notes  sor  le  jeu  de  fief,  no.  107  et  <<  Titres  des 
seig.''  p.  59. 

(3)  Titres  des  aeig.  p.  191. 
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par  MM.  de  Beauharaois-et  Hocquart,  le  10  Mai  1741.  (1) 

330.  Les  ^^  documents  seigneuriaox^'  ne  nous  pr6sen- 
tent  qu'un  seul  cas  de  reunion  partidU  d'une  sejgneurie,  au 
refus  du  seigneur  de  eone6der.  C'est  celui  que  j'ai  rap- 
porte  no.  174  de  mes  observations  sur  les  cens  et  rentes,  et 
qui  a  donn6  lieu  k  la  concession  du  13  Octobre  1721,  faite 
a  la  veuve  Petit  en  consequence  d'un  arr6t  du  conseil  d'6tat 
du  Roi  du  2  Juin  1720.  (2) 

331.  Quant  aux  reunions  de  terres  en  censive  au  do- 
maine  des  seigneurs,  prdnonctes  par  I'intendant  seul,  elles 
sont  en  grand  nombre.  U  suffit  d'ouvrir  le  recueil  de  M. 
Cugnet  pour  s'en  oonvainore.  U  y  a  aussi  quelques  ordon- 
nances  d'intendants,  portant  reunion  d'anri^re-fiefs  au  do- 
maine  du  seigneur  dominant.  Le  3  Octobre  1731,  MM. 
Beauhamois  et  Hocquart  6crivaient  au  ministre  que  I'inten- 
dant (M.  Hocquart,)  en  se  conformant  au  second  arrftt  du 
6  Juillet  1711,  avait  prononc6,  depuisqu'il  6taiten  Canada, 
la  r§union  de  plus  de  deux  cents  concessions  au  domaine 
des  seigneurs,  faute  par  les  ccmcessionnaires  d'y  avoir  tenu 
feu  et  lieu. 

332.  Dans  les  reunions  au  domaine  de  la  couronne  en 
vertu  du  premier  arrfet  du  6  Juillet  1711,  il  existe  une  diff(§- 
rence  essentielle  entre  la  reunion  de  toute  une  seigneurie 
faute  de  diJHchemeni^  et  la  reunion  partielle  de  cette  m6me 
seigneurie,  c'est-^-dire  d'un  lopin  de  terre  dans  son  enclave, 
sur  le  refus  injuste  du  seigneur  de  le  conc6der  k  Phabitant 
qui  le  lui  demande.  Dans  le  premier  cas,  U  n^y  a  point  de 
droit  acquis  d  un  tiers  ;  le  Roi  ou  ses  dei6gu6s  sont  libres 
de  concfider  de  nouveau  ou  de  ne  pas  conc6der  la  seigneu- 
rie ainsi  r^unie  au  domaine  de  Sa  Majesty  :  c'est  le  procu- 
reur  du  Roi,et  non  un  simple  particulier,  qui  a  le  droit  de 

(1)  Ed.  et  ord.  in-8o.  t.  2,  p.  555. 

(2)  2d  vol.  des  «  Doc.  wig."  p.  72. 
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provoquer  cette  rtnnicH].  Dans  le  second  eas,  an  contraiie, 
ilyaun  droit  acquis  d  un  tiers  ;  ce  tiers  est  Phabhant  qui  a 
fait  sommatum  an  seigneur  de  Ini  conc6der  nne  tenre  dans 
Penclaye  de  son  fief,  et  Pa  mis  en  demewre  de  Ini  £uxe  cette 
concession  ;  c'est  ini  seni,  et  non  le  piocitenr  dn  Roi,  qui  a 
le  droit,  en  pareil  cas,  de  provoquer  la  reunion  an  domaine 
de  la  couronne,  de  la  terre  dcmt  la  concession  a  ainsi  6x6  re- 
fus6e  ;  non  pour  que  cette  tene  puisse  6tre  ensuite,  an  gi6 
du  gouvemeur  et  de  Pintendant,  conc6d6e  an  premier  venn, 
mais  pour  que,  oonform^ment  k  son  droit  acquis,  elle  soit 
conc6d6e  au  ponrsnivant  Ini  -mftme  par  ces  denx  officiers, 
en  execution  de  la  sentence  de  r^nnicn  quails  cat  4te  obli- 
ges de  rendre  contre  Pantre  partie  en  d6faut,  le  seigneur. 
L'arrftt  du  Roi  ne  se  contente  pas,  comme  dans  le  premier 
cas,  de  donner  k  ces  denx  offioien  la  facalt6  de  ooiic6der  ;  il 
leur  ordonne  de  fiture  cette  concessicm  ii^  la  personne  m6me 
qui  a  obtenn  la  sentence  de  reunion.  Cette  concession  n'est 
done  pas  un  simple  acte  d'administration  dn  domaine  de 
Sa  Majesty,  mais  bien  un  acte  puiem^it  exicutoire  de  cette 
sentence,  un  acte  qui  en  est  n^cessairement  le  complement. 
Dans  Pun  et  I'autre  cas,  il  s'agit  bien,  il  vnd,  d'un  droit 
contentieux  dans  Pexercice  duqnel  la  couronne  se  tronve 
concem6e ;  mais  dans  le  premier  cas,  la  couronne  Pest  senle, 
dans  le  second,  au  contraire,  c'est  un  tiers  qui  Pest  en  pre- 
mier lieu  et  principalement ;  la  couronne  qui  n'est  pas 
partie  au  proems,  n'y  est  concem^e  que  secondairement, 
seulement  pour  la  perception,  k  son  profit,  des  redevances 
que  la  reunion  a  Pefiet  de  lui  faire  acqu6rir.  Le  droit  6tant 
contentieux,  le  tribunal  appel6  k  en  juger,  quelqu'il  soit, 
ne  pent  6tre  qu'un  tribunal  rev6tu  d'une  autorit6  judiciane, 
ddt  cette  autorit6  6tre  restreinte  k  ce  seul  objet ;  et  par 
consequent  les  actes  de  ce  tribunal  ne  sauraient  avoir  un 
caract^re  different. 

Si  la  ccmnaissance  d'une  telle  contestation  e&t  6tk  d^- 
volue  au  conseil  sup^rieur,  au  lieu  de  P^tre  au  gofavet- 


neur  et  k  Pinteadant)  cm  ne  samait  doulef  que  l'autarit6 
exero6e  pareette  cour  en  vertude  cette  d6v€4ution,n'efit6t6 
nne  autorit^  judiciaire.  Comment  peut-on  raisonnablement 
pr6tendre  qu'elle  ait  perdu  ce  caract^re,  seulement  parceqne 
le  Roi  a  jag6  k  propos  de  I'attribuer  4  un  tribmial  parti- 
culier  quUl  a  cr6e  exprfes  pour  Pexercer  ?  Est-ce  que  la 
nature  de  cette  autorite  ne  reste  pas  toujours  la  mdme, 
qu'eUe  soit  exercee  par  im  tribunal  plut6t  que  par  un 
autre  ?  Si  Von  pouvait  supposer  le  contraire,  c-4-d.,  que 
cette  autorit6,  du  moment  de  sa  devolution  au  gouvemeur 
et  k  Pintendant,  a  dd  compl^tement  changer  de  caract^re, 
cessant  d'etre  jtuficiaire  pour  devenirpurement  administra" 
Hve^  on  ne  sauiait  attribuer  la  cause  de  ce  changement 
qu'au  seul  fait  que  Pun  de  ces  foiMstionnaires  6tait  le  gou- 
vemeur du  pays,  ooi^uant  de  Ui,  je  ne  sals  sur  quel  princi- 
pe^  qu'il  ne  pouvait  jamais  dtre  autre  choee  quHm  simple 
adminv^raieury  que  toute  axtUmt^  qu'il  pouvait  6tre  appel6 
k  exercer,  quelle  qu'elle  f6t,  ne  pouvait  avoir  d'autre  carac- 
t^  que  celui  d'une  autorit6  purement  odministraHvej  que 
ce  caractfire  devait  dominer  tons  ses  actes,  quand  bien 
m6me  oes  actes  n'edssent  6t6  accomplis  qu'en  vertu  d'une 
loi  sp^ciale  concemant  Padministration  de  la  justice,  et 
appelant  le  gouvemeur  k  participer  a  cette  administration. 
O^  ee  syst^me  nous  conduirait-il  sous  le  nouveau  regime  qui 
a  suivi  la  cession  du  Canada  ?  Jusqu'd  une  ^poque  bien  peu 
reeul^e,  le  premier  tribunal  de  la  Province,  la  cour  d'appel, 
6tait  presqu'exclusivement  compos^e  du  gouvemeur  et  des 
raemhres  dn  ccnseil  ex6outif^  qui  tous,  comme  tels,  n'6taient 
que  des  achmnistrateurs.  Cependant  aa  ne  s'est  jamais 
avis^  de  pr^tendre,  et  je  ne  pense  pas  qu'on  le  fasse  jamais, 
que,  lorsque  le  gouvemeur  et  ses  conseillers  prenaient  place 
sur  le  banc  de  cette  cour,  les  fonctions  qu'ils  y  reipplissaient, 
etaient  des  fonctions  adminiatraiivea  et  non  judidaires. 

3S3«  Tel  6tait  P^tat  des  choses  sous  le  gouvemement 
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Les  seigneurs  qui  prfilendent  que,  depuls  la  cession  du 
Canada  a  PAngleterre,  il  n'a  exists  aucun  tribunal  compe- 
tent pour  exercer  Pautorit6,  dfivolue  au  gouvemeur  et  a  I'in- 
tendant,  de  r6unir  au  domaine  et  de  conc6der,  au  refus  du 
seigneur  de  faire  cette  concession,  sefondentprincipalement 
si  ce  n'est  exclusivement,  sur  la  8e  section  de  Pacte  de  judi- 
cature de  1794  (34e  Geo.  3,  chap.  6),  (1)  lequel  avait  6tabli 
les  anciennes  cours  du  banc  du  Roi  qui  sifegeaient  en  termes 
8up6rieur8  et  en  termes  infirieura. 

On  lit  dans  cette  section  : 

^^  Les  dites  cours  du  banc  du  Roi  respectivement  dans 
^^  les  termes  sup6rieui8  susdits,  auront  plein  pouvoir  et  ju- 
^^  risdiction,  et  sercmt  compitentes  k  entendre  et  d^tenniner 
"  toutes  plaintes,  procfes  et  demandes  de  nature  queloon- 
^^  que,  qui  pouvaient  6tre  entendues  et  determin6es  dans 
^^  les  cours  de  Pr6voU^  Justice  Royalty  Intendantj  ou  Om- 
^^  seil  SupMeur^  sous  le  gouvemement  de  cette  province 
"  avant  Pannfee  1769,  toucbant  tons  droits,  rem^des  et  ac- 
^^  tions  d'une  nature  civile,  et  qui  ne  sont  pas  sp^cialement 
"  pourvus  par  les  lois  et  ordonnances  de  cette  province  depuis 
^^  la  dite  ann6e  1759 ;  et  les  dites  cours  du  banc  du  Roi  se- 
"  ront  respectivement  comp^tentes  a  donner  et  accorder  tout 
^^  remade  n^cessaire  pour  effectuer  et  mettre  k  execution  le 
<^  ou  les  jugements  d'icelles  qui  pourront  6tre  rendus  dans 
^^  les  mati^res  susdites,  ainsi  que  la  loi  et  la  justice  Pordon- 
^^  neront :  pourvd  toujours  et  il  est  aussi  statu6  que  rien 
<<  dans  le  present  acte  ne  s'6tendra  k  accorder  aux  corns 
^^  du  banc  du  Roi  susdites,  aucun  pouvoir  de  nature  UgU- 
^^  lative  poss£d6  par  aucune  caur^  avant  la  conqu6te. .  •  • '' 

334.  Ainsi,  quant  a  la  premiere  partie  de  la  23e  ques- 
tion du  procureur-g6n6ral,  celle  par  laquelle  il  demande  si, 
en  mati^re  de  reunion  au  domaine  de  la  Couroime,  les  tri- 

(1)  Get  acte  fut  sanctioim6  par  le  gouvemeur  le  31  Mai  1794?. 


383  b 

bunanx  or66B  poBtgrienrement  k  la  cession  da  pays  ont  6t6 
comp^tents  k  exercer  Pautorit6  d^volae  au  gouvemeur  et  k 
Pintendant ;  les  partisans  de  la  negative  doivent,  pour  justi- 
fier  letur  syst^e,  ou  se  fonder  sur  eette  8e  section  de  Pacte 
de  judicature  de  1794,  et  par  consequent  soutenir  que  les 
Cours  du  Banc  du  Roi  cr66es  par  cet  acte,  n'ont  pas  6t6 
revfitues,  ou  ont  6t6  priv6es,  de  Pautorit6  judiciaire  qui  a 
pu  appartenir,  en  mati^re  civile,  k  aucun  tribunal  ant6rieur 
k  la  cession,  autre  que  celui  de  la  Pr4voUy  ou  de  la  Justice 
RoydUy  ou  de  VifitendarU^  ou  du  Conaeil  SupMeur ;  ou 
bien,  ils  doivent  pr6tendre  que  Pautorit6  dont  il  est  question 
n'^tait  pas  une  autoritg  jWiciatre,  mais  seulement  une  au- 
torit6  c^ministrative  ou  legislative. 

On  ne  saurait  s'arrSter  longtems  k  la  demi^re  de  ces 
propositions,  celle  qui  aurait  pour  effet  d'attribuer  un  carac- 
tfere  Ugislatifk  Pautorit6  exercfee  par  le  gouvemeur  et  Pin- 
tendant en  matifere  de  reunion  au  domaine  de  la  Couronne 
sous  le  gouvemement  firan^ais.  II  suffit  de  P6noncer  pour 
en  faire  apercevoir  de  suite  toute  la  fausset6,  pour  ne  pas 
dire  Pabsurdit6. 

Je  ne  reviendrai  p€is  sur  Pautre  question,  celle  de 
savoir  si  cette  autorit6  6tait  une  autorit^  judiciaire  ou  ad- 
ministrative. Je  pense  avoir  d6j&  clairement  6tabli  qu'elle 
avait  le  premier  de  ces  caractferes.  Ceux-m6me  qui  sou- 
tieiment  la  negative,  admettent,  en  presence  du  fait  qu'il 
y  avait  une  cour  de  Pintendant,  que  c'fetait  en  qualit6  de 
juge  que  ce  fonctionnaire  exer^ait  Pautorit6,  qui  lui  6tait 
donn^e  k  luiseul  parle  deuxi^me  arrfit  du  6  Juillet  1711,  de 
r6unir  au  domaine  d'un  seigneur  particulier  la  terre  de 
son  censitaire,  faute  par  celui-ci  d'avoir  tenu  feu  et  lieu. 
Hs  reconnaissent  done  qu'une  autorit6  de  cette  nature 
est  tme  autorit6  judiciaire.  Or,  comment  peuvent-ils  en 
m6me  tems  refuser  de  reconnaitre  ce  m6me  caract^re  k 
Pautorit6  donn6e  par  le  premier  arr^t  du  6  Juillet  1711,  au 
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goavemetur  et  k  Pintendant  ooojoiiitemeiit,  puisqne  oette 
autoritg  est  de  la  mdine  nature,  a  le  mdme  objet  et  piodait 
les  mimes  effets  ? 

SS5.  II  faut  done  se  replier  sur  le  statut  provincial  de 
1794,  et  voir  si  sa  8e  section  est  exclusive  de  toute  autre 
jurisdiction,  en  matifere  civile,  que  celle  qui  etait  exerc6e 
par  les  quatre  tribunaux  fran^ais  qu'elle  nomme.  Si  c'est 
le  cas,  Pobjection  qui  est  faite,  pent  paraitre  plausible  ;  car 
alors  toute  l'autorit6  des  Cours  du  Banc  du  Roi  auiait  6t6 
restreinte  aux  attributions  qui  sont  6num6rees  dans  cette 
8e  section.  Mais  est-il  bien  vrai  de  dire  que  Pautoritfe  de 
ces  cours  a  §t§  ainsi  restreinte  dans  les  limites  que  cette 
6num§ration,  consid6r6e  isol^ment,  semblerait  assigner  ?  Je 
ne  le  crois  pas  ,  et  le  statut  de  1794,  et  les  actes  de  judica- 
ture ant^rieurs,  me  d^fendent  6galement  de  le  croiie. 
L'autorit6  qui  a  6t6  confine  aux  Cours  du  Banc  du  Roi,  et 
qui  est  d^volue  aux  tribunaux  actuels,  en  matifere  civile, 
est  aussi  g6n6rale,  aussi  6tendue  que  possible  ;  elle  Pest 
pour  le  moins  autant  que  celle  qui  avait  fet6  attribute  aux 
tribunaux  auxquels  ces  cours  ont  succ^de  en  1794,  et 
qui  avaient  administr6  la  justice  depuis  la  cession  da 
pays. 

En  effet,  ce  n'est  pas  exclusivement  dans  cette  8e  sec- 
tion qu'il  faut  aller  puiser,  pour  connattre  Petendue  de  la 
competence  de  ces  cours.  La  deuxifeme  section  du  statut 
qui  leur  donne  Pexistence,  avait  d^jk  dit  qu'elles  auront 
"  une  jurisdiction  originelle,  prendront  connaissance,  oui- 
"  ront,  proc6deront  et  dfetermineront  toutes  causes  tant 
"  dvUes  que  criminelles,  et  dais  lesquelles  le  Roi  est  par- 
"  tie  ,  exceptfees  celles  purement  de  jurisdiction  d'ami- 
<*  raut6 " 

"  Toutes  causes  civiles,"  dit  le  statut  Ces  mots,  cc 
me  semble,  sont  assez  laiges,  assez  g6n6raux,  poor  com- 
prendre    tout   proems ,    toute    contestation ,    toute    cause 
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quelconque,  qui,  d'apr^s  les  lois  existantes,  auraient  pn 
naitre,  et^treportes,  suivantPorganisation  judiciaire  deces 
temps-la,  devant  aucun  tribunal  du  Canada  sous  la  domina- 
tion firan^aise,  soit  le  tribunal  du  conseil  sup6rieur,  ou  de 
la  justice  royale,  ou  de  la  prevote,  soit  le  tribunal  de  I'in- 
lendant  seul,  ou  celui  du  gouverneur  et  de  Pintendant.  Le 
statul,  en  n'exceptant  que  la  jurisdiction  d'amiraute,  eonfe- 
rait  par  cela  m6me  aux  Cours  du  Banc  du  Roi  toute  espfecc 
de  jurisdiction  necessaire,  en  matiere  civile,  pour  rendre 
justice  aux  citoyens  et  les  maintenir  dans  la  plenitude  de 
leurs  droits  et  la  jouissance  de  leurs  biens,  que  ces  droits  ou 
ces  biens  leur  fQssent  acquis  en  vertu  de  contrats  ou  en 
vertu  des  lois  de  I'Etat.  Le  legislateur  n'a  pas  voulu  et 
n'a  pas  pu  vouloir  les  priver  d'aucune  partie  des  uns  ou  d(*s 
autres.  Les  citoyens  etaient  par  consequent  maintenus 
dans  les  actions  propres  a  leur  garantir,  d'un  c6t6,  Pexer- 
cice  de  ces  m6mes  droits,  et,  de  Pautre,  la  revendication  de 
ces  mfemes  biens. 

II  ne  faut  done  pas  prendre,  dans  un  sens  limitatif,  Pe- 
numeration  que,  par  simple  mesure  de  precaution,  le  legis- 
lateur a  juge  a  propos  de  faire  dans  la  8e  section  du  statut 
de  1794.  II  n'a  pas  precede  pas  voie  restrictive  du  dispo- 
sitif  de  la  2e  section.  Cette  Enumeration  par  voie  explica- 
tive a  pu  etre  regardee  comme  un  acte  de  prudence  afin 
d'empecher  de  susciter  quelque  difficult6  possible,  comme 
par  exemple,  dans  un  cas  ou  le  consentement  d'une  autre 
autorite  aurait  pu  etre  necessaire  k  Pintroduction  d'une  ins- 
tance dans  les  tribunaux  de  Pancien  regime.  Du  reste, 
eette  enumeration  de  certaines  "  plaintes,  proems  et  deman- 
des",  n'est  nuUement  faite  dans  des  termes  exclusife  "  d'au- 
tres  plaintes,  proems  et  demandes"  qui  etaient,  comme  ce 
dont  il  s'agit  ici,.  de  la  competence  d'un  tribunal  different 
de  celui  de  la  prevc^e,  ou  de  la  justice  royale,  ou  de  Pin- 
tendant,  ou  du  conseil  sup6rieur. 

Ce  qui  prouve  encore  que  cette  enumeration  n'etait  ni 
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exclusive  ni  limitative,  c'est  le  pravi$o  qui  est  insure  dans 
la  mSme  section  en  ces  tennes  :  ^^  Pourvu  toajoors  et  il 
est  de  plus  status  que  rien  dans  le  prisenl  acte  (ncm  pas 
dans  la  prisenle  section)  ne  s'^tendra  a  accorder  aux 
*^  Cours  du  Banc  dn  Roi  susdites  aucun  pouvoir  de  nature 
^^  UgiaUUive^  possede  par  aucune  cow  avant  la  conqud- 
**  te."  Ces  mots  aucune  cour^  comme  on  le  voit,  ne  sent 
pas  restreints,  dans  leur  signification,  aux  quatre  coois 
nomm^es  sp6cialement  dans  une  autre  partie  anterieure  de 
la  8e  section  ;  ils  s'etendent  aussi  a  aucune  cour,  c^est-a- 
dire  k  toute  autre  cour  dont  la  jurisdiction  est  egalement, 
en  vertu  du  dispositif  general  de  la  deuxi^me  section,  de- 
volue  aux  Cours  du  Banc  du  Roi  ;  les  dispositions  qui  scMit 
d^clarees,  par  le  proviso^  ne  devoir  pas  produire  Peflet  d'at- 
tribuer  aucun  pouvoir  de  nature  UgisUUive^  quoiqu'attribu- 
tives  de  Pautorite  judiciaire,  ne  sont  pas  seulement  ceiles 
qm  sont  contenues  prec6demment  dans  la  8e  section,  mais 
bien  g6n6ralement  ceiles  qui  sont  renferraees  dans  tout  le 
corps  du'statut,  le  present  acte,  est-il  dit.  Done,  seloa  Pes- 
prit  et  la  lettre  du  statut,  Pintention  du  16gislateur  a  6te 
d'attribuer,  en  matifere  civile,  aux  Cours  du  Banc  du  Roi 
les  pouvoirs  de  toutes  les  cours  fran^aises,  moins  le  pouvoir 
Ifigislatif  et  la  jurisdiction  d'amiraut§.  Done  la  jurisdic- 
tion du  tribunal  du  gouvemenr  et  de  Pintendant  en  matieie 
de  reunion  an  domaine  de  la  Couronne,  a  6t6  dSvolue  a 
ces  nouvelles  cours.  S'il  n'en  6tait  pas  ainsi,  Pobligation  de 
concfeder,  imposee  au  seigneur  par  Parrfit  de  1711,  serait 
devenue^illusoire,  puisque  le  droit  d'action  civile  qui  nais- 
sait  de  cette  obligation,  et  que  Parrfit  donnait  expressement 
a  un  tiers,  n'aurait  pu  6tre  exerc6. 

336,  Je  dois  faire  remarquer  que,  dans  les  observations 
qui  precedent,  je  n'ai  parley  de  la  8e  section  du  statut  de 
1794  que  comme  si,  par  les  mots  de  justice  royale^  elle  n'a- 
vait  entendu  designer  que  quelques  tribtmaux  particuliers 
qui  avaient  fete  cr66s  en  Canada  spicialemenl  sous  ce  nomy 
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a  Pexclusion  d'aulres  tribunaux  possfedant  des  attributioDs 
de  justice  royale^  mais  sous  un  nom  different.  Cependan 
je  ne  crois  pas  que  les  mots  en  question  comportent  un  sens 
aussi  limite.  Le  statutdit:  les  cours..  de  justice  royale.., 
or,  les  juges  des  tribunaux  cre6s  par  le  Roi  6taient  des  ju- 
ges  royauXj  ou  ordinairesj  ou  extraordinaires ;  mais  a  ce 
dernier  titre  comme  au  premier,,  e'etait  toujours  la  justice 
royale  qui  leur  6tait  attribuee.  Telle  6tait  Pattribution 
donnee  au  gouverneur  et  a  I'intendant  par  le  premier  arr6t 
de  Marly.  Pour  n'fitre  qu'un  tribunal  particulier  ou  extra- 
ordinaire, ces  deux  officiers  n*en  composaient  pas  moins 
une  cour  de  justice  royale  sous  Pautorite  de  cet  arr6t.  Ainsi, 
A  ce  point  de  vue,  Pon  pent  dire  que  cette  cour  est  comprise 
dans  les  termes  de  la  8e  section  du  statut. 

337.  Voyons  a  present  qu'elle  a  et6  P6tendue  de  la  ju- 
ristdiction  exercee,  en  matifere  civile,  par  les  tribunaux  qui 
ont  exists  dans  le  pays  depuis  sa  cession  a  PAngleterre,  et 
auxquels  le  statut  de  1794  a  substituS  les  cours  du  banc  du 
Roi. 

Sous  Poperation  momentan6e  d'une  ordonnance  du 
gouvemeur  en  conseil  du  17  septembre  1764,  (l)nous  avona 
eu  une  cour,  dite  "  cour  des  plaidoyers  communs,"  prenant 
connaissance  des  demandes  des  seigneurs  en  reunion  k  leurs 
domaines  des  terres  par  eux  conced6es,  faute  par  les  censi- 

(1)  Le  pouvoir  du  gouverneur  Murray  de  porter  cette  ordonnance, 
a  h\k  r6voqu6  en  doute,  m6me  ni^,  par  des  autorit6$  infiniment  respec- 
tables. C^est  une  question  que  je  ne  snis  pas  appele  k  trailer  ici.  Je 
dois  done  m'abstenir  de  la  discuter,  et  pour  cette  raison,  et  encore 
parceque  je  suis  informe  que  j^aurai  bient6t  k  me  prononcer  sur  cette 
question  en  cour  d'appel.  Mais  il  suffit  que  cette  ordonnance  ait  eu 
une  existence,  sinon  16gale,  du  moins  de  fait,  pour  qu'il  rae  soit  permis 
d'inroquer,  a  Pappui  de  mes  opinioi^s  sur  le  sujet  qui  nous  occupe  pr6- 
sentement,  les  actes  des  tribunaux  qui  ont  fonctionnd  sous  Tautorit^  de 
eette  ordonnance. 
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taires  d'avoir  tenu  feu  et  lieu  ;  jurisdiction  qui,  sousTancieii 
gouvernement,  appartonait  exclusivement  a  I'intendanU 
Cependant,  il  n'y  a  point,  dans  cette  ordonnance,  de  dispo- 
sition qui,  comme  celle  de  la  8e  section  du  statut  du  1794, 
fasse  a  cette  nouvelle  cour  une  attribution  speciale  des  pou- 
voirs  judiciaires  de  I'intendant.  L'ordonnance  ne  fait  pas 
m^me  mention  de  la  cour  de  cet  ofBcier,  non  plus  que  des 
cours  de  la  prevote,  de  la  justice  royale,  ou  du  conseil  su- 
p^rieur. 

Voici  les  termes  de  l'ordonnance  dans  lesquels  la  ju- 
risdiction exercee  par  cette  cour  des  plaidoyers  communs, 
lui  avait  6te  conferee  :  "  Une  cour  de  justice  inf^rieure,  ou 
"  de  plaidoyers  communs,  est  par  la  presente  etablie,  avec 
"  pouvoir  et  autorit6  de  decider  sur  toutes  les  causes  depro- 
"  priiU^  dont  la  valeur  sera  au  dessus  de  dix  Uvres,  avec 
"  permission  aux  parties  d'en  appeler  k  la  cour  superieure, 
**  ou  courdu  banc  du  Roi  (1),  quand  Paffaire  en  litige  sera 
*^  de  vingt  livres  et  au-dessus." 

Assurement,  la  m6me  attribution  de  jurisdiction  se  trou- . 
ve  comprise  dans  celle  qui  a  ete  donn6e  aux  cours  du  banc 
du  Roi  par  la  2e  section  du  statut  de  1794.  Et  si  cette  cour 
des  plaidoyers  communs  avait  jurisdiction  en  mati^re  de 
reunion  au  domaine  des  seigneurs,  ces  cours  du  banc  du 
Roi  devaient  Pavoir  egalement  en  vertu  de  la  2e  section  du 
statut,  qui  leur  conf§rait  une  jurisdiction  gfenerale  en  matiere 
civile,  quand  m6me  la  8e  section  de  ce  statut  edt  ete  omiae, 
et  qu'il  n'eQt  ete  fait,  dans  cette  loi,  aucune  mentictt  de 
rintendant.     Cependant,  dans  le  syst^me  contraire,  il  fau- 

(t)  L'ordonnance  avait  6tabH  une  <'  Cour  superieure  de  justice  ou 
Cour  du  Banc  du  Roi,''  dans  laquelle  le  juge  en  chef  pr6sidait.  Cette 
cour  avait  •*  pouvoir  et  autorit6  d'entendre  et  determiner  toutes  les 
<<  causes  criminelles  et  civiltes."  II  y  avait  appel  de  cette  cour  au 
gouverneur  et  au  conseil,  quand  I'aifaire  en  litige  6tait  au-dessus  de 
la  valeur  de  JG300  sterlings  dl  du  gouverneur  et  conseil  au  Roi  en 
conseil,  quand  elie  6tait  de  la  valeur  de  j£500  sterling  ou  au- dessus. 
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dwdt  dire  que  la  cour  des  plaidoyers  communs  de  1764,  ne 
poavait  pas  exercer  la  jurisdiction  de  I'intendant  en  matiere 
de  reunion  au  domaine  des  seigneurs,  ni  en  aucune  autre 
matiere,  non  plus  que  la  jurisdiction  du  conseil  superieur,ou 
de  la  pr6vot6,  ou  de  la  justice  royale,  parceque  Tordonnance 
aurait  omis  de  mentionner  nonun6ment  ces  quatre  tribunaux, 
et  n'aurait  pas  fait  a  lanouvelle  cour  une  attribution  specia- 
le  de  leurs  differentes  jurisdictions.  Pour  la  mfeme  raison,  il 
faudrait  6galement  conclure  que,  sans  la  8e  section  du  statut 
de  1794,  les  cours  du  banc  du  Roi  qui  ont  §t6  etablies  par 
cette  loi,  n'auraient  pu  exercer  aucune  de  ces  mfimes  jurisdic- 
tions, nonobstant  le  dispositif  de  la  2e  section,  portant  une 
attribution  generale  de  Pautorit6  judiciaire  en  matiere 
civile,  k  Pexception  seule  de  la  jurisdiction  d'aniiraut6. 

338.  A  la  suite  de  la  revocation,  d6cr6t6e  par  Pacte  de 
Quebec  (1774,  14e  Geo.  3,  chap.  83,)  des  lois  qui  avaient 
donne  lieu  a  Pexistence  des  tribunaux  post6rieurs  a  la 
cession  du  Canada,  le  conseil  legislatif  cre6  par  cette  charte 
de  1774,  promulgua  en  Pannfie  1777  (17e  Geo.  3,  chap.  1,) 
une  ordonnance  intitul6e  ^^  ordonnance  qui  6tablit  des 
cours  civiles  de  judicature  en  la  province  de  Quebec." 

Cette  ordonnance  divise  la  province  en  deux  Districts, 
celui  de  Qu6bec,  et  celui  de  Montreal,  el  6tablit  une  cour 
de  jurisdiction  civile,  appelSe  "  cour  des  plaidoyers-com- 
mnns,''  pour  chacun  de  ces  districts.  "  Les  dites  cours, 
"  y  est-il  dit,  auront  plein  pouvoir,  jurisdiction  et  autorit6 
"  d'entendre  et  juger  toxis  procis  qui  concement  les  proprie- 
"  tda  et  lea  droits  des  citoyens. ..."  Telle  est  Pattribution 
de  jurisdiction  donnee  a  cette  cour.  N'est-elle  pas  faite 
en  termes  aussi  genferaux  que  le  fat  Pattribution  de  juris- 
diction (lonn6e  plus  tard  aux  cours  du  Banc  du  Roi  par  la 
deuxifeme  section  du  statut  de  1794,  et  que  Pavait  6t6 
celle  de  Pordonnance  de  1764  ?  Aucune  mention  n'y  est 
faite  de  Pintendant  ou  de  sa  cour,  non  plus  que  du  conseil 
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eup^iieur,  de  la  pr6vot6,  ou  de  la  justice  royale.  N6an- 
mollis  ce  nouveau  Tribunal  a  souvent  exeice,  comme  I'a- 
vait  fait  celui  qui  avait  precedemment  existe  sous  le  m^me 
Aom,  la  jurisdiction  de  Pintendant  en  matiere  de  reunion  au 
domaine  des  seigneurs. 

339.  Si  done  I'autorite  exerce^  par  le  gouvemeur  et 
Pintendant,  en  matifere  de  reunion  au  domaine  de  la  con- 
ronne,  6tait  de  la  mfime  nature,  avait  le  m^me  objet,  et 
produisait  les  mSmes  effets,  que  Pautorite  exercee  par  Pin- 
tendant seul  en  matiere  de  reunion  au  domaine  des  sei- 
gneurs ;  en  un  mot,  si  cette  autorite  etait  une  autorite  judi- 
ciaire,  on  ne  saurait  tirer  de  ce  qui  precede  d'autre  con- 
clusion que  celle-ci ;  c'est  que,  si  les  deux  cours  des  plai- 
doyers-communs  de  1764  et  de  1777  ^talent  rev^tues  de 
Pone  de  ces  autorites,  et  pouvaient  Pexercer  en  vertu  de 
Pattribution  g6nerale  de  jurisdiction  qui  leur  avait  6te  don- 
nfte,  elles  6taient  6galement  revetues  de  Pautre,  et  pou- 
vaient Pexercer  en  vertu  de  la  m^me  attribution  g§n6rale  ; 
que  la  m6me  autorite,  dans  Pun  et  Pautre  cas,  a  pass6  de 
la  cour  des  plaidoyers-communs  aux  cours  du  banc  dn  Roi, 
ind6pendamment  de  la  8e  section  du  statut  de  1794,  et  des 
cours  da  banc  du  Roi  aux  tribunaux  actuels  de  jurisdic- 
tion civile  en  premiere  instance. 

340.  Les  seigneurs  peuvent  encore  avoir  recours  a  une 
autre  objection.  lis  admettront  par  hypoth^se  que  Pacte  de 
reunion  pent  bien  6tre  un  acte  judiciaire,  mais  ils  diront 
que  Pacte  de  concession  qui  suit  cette  reunion  ne  Pest  pas, 
et  que  n'y  ayant  pas  eu  dans  le  Canada,  suivant  eux,  d'offi- 
ciers  publics  qui  reprfesentassent,  sous  ce  dernier  rapport,  le 
gouvemeur  et  Pintendant,  le  premier  arrfit  du  6  juillet  1711 
n'a  pu  recevoir  d*ex6cution  depuis  la  cession  du  pays.  Ils 
se  trompent.  II  est  ais6  de  faire  voir  que  dans  oe  cas  \k 
mfeme,  Parrfit  pouvait  fetre  ex6cut6. 

L'acte  de  concession  d'une  seigneurie,  apr^s  la  reu- 
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nion  de  tous  les  droits  du  vassal  au  domaine  de  la  couron- 
ne,  faute  de  defirichement,  sous  Pop§ration  de  la  Wre  partie 
deParr6t,n'6taitpas,  il  est  vrai,  un  acte  judlciaire,  pnisqu'il 
n'6tait  pas  fait  pour  executer,  au  profit  d*un  tiers,  une  sen- 
tence que  ce  tiers  aurait  obtenue.  La  reunion  avait  lieu 
au  profit  seul  de  la  couronne,  et  le  Roi  6tait  libre  de  concfe- 
der  ou  de  ne  pas  conc6der  de  nouveau.  Quand  il  le  faisait, 
c*6tait  un  acte  de  pure  lib6ralit§  de  sa  part  envers  le  con- 
cessionnaire.  Mais  il  n'en  6tait  pas  de  m6me,  je  crois 
Pavoir  deja  d6montr6,  de  la  reunion  partieUe  qui  pouvait 
avoir  lieu  en  vertu  de  la  deuxifeme  partie  de  Parrfet,  sur  le 
refus  du  seigneur  de  conc6der.  Cette  reunion  se  faisait  au 
profit  d'un  tiers  qui  avait  un  droit  acquis  a  la  concession  An 
terrain  ainsi  r6uni.  La  reunion  n'etait  pour  lui  qu'une 
simple  formalite  ;  c^etait  la  concession  qui  6tait  Pobjet  prin- 
cipal ou  plut6t  Punique  objet  de  son  pourvoi  par-devant  le 
gouvemeur  et  Pintendant ;  la  concession  6tait  la  chose  de- 
mandee  par  son  action  ;  par  consequent  c*6tait  la  chose  qije 
ces  deux  officiers  etaient  obliges  de  lui  adjuger  par  leur 
sentence  ;  elle  etait  la  fin  du  proems  ;  sans  elle  ce  proems 
n'6tait  pas  termine.  Si  le  gouvemeur  et  Pintendant  eOssent 
eu  le  pouvoir  de  faire,  k  leur  discretion,  cette  concession  k 
une  autre  personne  que  celle  qui  en  aurait  fait  la  demande, 
c'eftt  ele  une  moquerie  que  d'avoir  soumis  celle-ci  aux 
troubles  d'un  proems  et  aux  firais  d*une  procedure  dont  elle 
n'aurait  tir6  aucun  avantage,  quoiqu'elle  seule  eflt  le  droit 
de  poursuivre.  La  concession  qui  pouvait  lui  fttre  faite 
soit  par  la  sentence  mfeme  de  reunion,  soit  en  execution  de 
celte  sentence,  6tait  done  un  acte  judiciaire. 

Supposons  pour  un  moment,  afin  de  r6pondjre  k  Pobjec- 
tion,  que  cette  concession  n'est  pas  un  acte  judiciaire,  et 
que,  par  consequent  un  tel  acte  ne  pent  6maner  de  nos  tri- 
bunaux.  Soit.  Mais  Pacto  de  reunion  6tant  un  acte  judici- 
aire, Pon  sera  forc6  d'admettre,  dans  ce  systeme  de  distinc- 
tion entre  cet  acte  et  Pacte  de  concession,  que  le  tiers  qui 
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avail  mis  le  seigneur  en  demeuie  de  Ini  cxmcMer  nne  tene, 
avail  le  droit  de  poorsoivre  la  r§uni<Mi  de  cette  terre  devaM 
le  Tribunal  Terrier  du  gouvemeur  el  de  I'intendant  jusqa'a 
sentence  definitive,  sauf  a  en  obtenir  ensoite  la  coneessioo. 
Ainsi,  Pautorit^  qui  faisait  piononcer  cette  r^unicm  6taiit 
une  axitonte  judidaire^  il  s'ensuit  qu'elle  a6t6  d^volne  aiix 
tribunaux  etablis  depuis  la  cessicHi  du  pays  ;  qae  lie  droit 
d'un  tiers  de  provoquer  la  reunion,  acquis  en  vertu  de  I'ar- 
rfitde  1711,  peut  ^tre  exerce,  et  que  ces  tribunaux  sont 
obliges  de  prononcer  une  sentence  adjudicative  de  cette 
reunion. 

Aprfes  cette  sentence,  ce  tiers  sera-t-il,  dans  le  ^st^me 
que  je  combats,  sans  remfede,  sans  recours  pour  obtenir  la 
concession  quMl  a  demandee,  et  que  la  loi  lui  donne  le  droit 
d'avoir  ?  Point  du  tout  La  loi  doit  ^Ire  execut6e,  et  elle 
le  sera.  Sous  le  nouveau  regime,  le  gouvemeur  anglais  a 
remplacfe,  dfes  Pann6e  1763,  le  gouvemeur  et  Pintendant 
fran^ais  dans  les  concessions  des  terres  de  la  couronne.  Ce 
premier  magistral  de  la  colonic  donnera  done  la  concession 
demandee  ;  il  ne  pourrait  s'y  refuser  sans  manquer  a  son 
devoir,  sans  desobfeir  a  la  loi. 

341.  Croyant  avoir  6tabli  que"  djans  Pintervalle  entre 
"  la  cession  du  pays  et  la  passation  de  Pacte  seigneurial  de 
"  1854,  il  a  exist6  un  Tribunal  competent  a  exercer  les 
"  pouvoirs  et  jurisdictions  conferfis  au  gouvemeur  et  a  lln- 
"  tendant  par  Parrfit  du  6  Juillet  1711,  au  sujet  de  la  con- 
. "  cession  des  terres  seigneuriales,  *'  je  reponds  maintenant 
51  la  seconde  partie  de  la  question  du  procureur-genfiral, 
savoir  : 

"  S'il  existait  un  tel  Tribunal,  a-t-il  exerce  ces  pouvoirs, 
"  ou  a-t-il  refus6,  ou  s'est-il  abtenu  de  le  faire  ?  " 

Si,  d'un  cdt6,  je  suis  heureux  de  pouvoir  dire  que,  dans 
toules  mes  recherches,  je  n'ai  trouve  aucun  exemple  de  re* 
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tUd  oil  d'abstention  de  la  part  de  ce  tribunal ;  de  Pautrc,  J€i 
dois  figalement  dire  que  je  n'ai,  non  plus,  trouv6  jugqu'ai 
present  aucun  exemple  d'une  demande  en  reunion  et  en 
concession  d'une  terre,  adress6e  a  ce  tribunal,  an  refus  du 
seigneur  de  la  conc6der,  par  un  habitant  qui  eAt  pr6alable- 
ment  rempli  les  formalites  prescrites  par  Parr6t  de  1711,  pour 
mettre  ce  seigneur  en  demeure. 

II  y  a  bieh  eu  des  instances,  dont  je  parlerai  bient6t, 
dans  lesquelles  on  concluait  a  Papplication  de  Parrfet  de 
1711,  mais  c'etait  pour  la  plupart  dans  des  espfeces  diffe- 
rentes  de  celle  que  la  question  suppose.  II  est  inutile  de  cher- 
cher  k  connaitre  les  causes  qui  pourraient  rendre  compte  de 
Pabsence  soit  d'action  soit  de  decision,  si  telle  action  a  jamais 
6t§  intent6e,  en  matifere  de  reunion  au  domaine  sur  le  refus 
d'un  seigneur  de  conceder.  Qui  salt  !  un  vice  de  procedure, 
ou  quelquefois  peut-fitre,  un  autre  motif  de  decider  le  litige 
entre  les  parties,  resultant  des  faits  de  la  cause,  a  pu  emp6- 
cher  de  prononcer  Papplication  de  Parrfit  k  la  question  dont 
il  s'agit.  II  suffit  de  constater  le  fait,  en  observant  en  m6me 
tems  que  Pune  des  meilleures  raisons  que  Pon  pourrait  en 
donner  est  probablement  celle  que  le  procureur-g6n§raI, 
M.  Monk,  devenu  pen  de  tems  apr6s  juge  en  chef  de  la  cour 
du  Banc  du  Roi  du  District  de  Montreal,  donna  en  1794, 
dans  un  rapport  date  du  27  Fevrier  (1),  qu*il  fit  au  gouver- 
neur,  k  Poccasion  d'une  petition  de  divers  habitants  de  la 
seigneurie  de  Longueuil,  dans  laquelle  ils  se  plaignaient 
que  leur  seigneur,  M.  David  Alexander  Grant,  eflt  aug- 
ment6,  d'une  manifere  arbitraire,  le  taux  des  redevances 
impo86es  sur  les  terres  de  ses  censitaires.  M.  Monk,  qui 
6tait  d'opinion  que  "  Parrfet  du  6  Juillet  1711  6tait  encore 
en  pleine  vigueur  "  termine  ce  rapport  en  disant  :  "  les  te- 
"  nanciers  sont  bien  en  6tat  k  la  v6rit6  d'intenter  des 
"  pcmrsuites  dans  la  cour  des  Plaids  communs  et  de  les  me- 

(1)  3e  vol.  des  «  Doc.  seig,"  p.  73. 
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**  ner  k  jugement ;  ils  potmraient  peut-6tre  m£me  subvemr 
^^  aux  frais  de  la  coar  d'Appel ;  mais  les  firais  Snonnes 
«<  d'on  appel  k  Sa  Majest6  en  conseil,  que  le  seigaeui  a 
^^  droit  de  reclamer,  attendu  que  la  decision  de  la  coor 
"  pourrait  affecter  ses  droits  par  la  suite,  leur  otent  toute 
"  possibility  d'obtenir  justice,  et  les  obligent  d'abandonner 
"  et  c§der  leurs  droits,  et  d'ijnplorer  la  cl6mence  du  sei- 
"  gneur,  qui  fait  alors  un  compromis,  leur  accorde  un 
"  nouveau  titre  de  concession,  et  leur  impose  telles  ctmdi- 
"  tions  que  bon  lui  semble.  "  (1) 

342.  En  forme  d'appendice  a  ces  notes,  je  vais  rappor- 
ter  ici  quelques  jugements  relatifs  aux  questions  dont  il 
s'agit,  et  rendus  depuis  la  cession  du  pays. , 

I. — Cour  des  plaidoyers  communs ;  Presents,  les  juges 
Mabane  et  Monier ;  k  Montreal :  Clement  Sabrevois  de 
Bleury,  demandeur,  contre  J.  B.  Boucher  de  Niverville,  d6- 
fendeur. 

Le  demandeur  r^clamait  du  d§fendeur,  son  seigneur, 
la  valeur  du  foin  que  celui-ci  avait  fait  couper  sur  sa  terre. 
Le  d6fendeur  rfepondait  que  cette  terre  avait  6t6  r^nie  k 
son  domaine  par  sentence  des  juges  de  paix  (2)  en  conform 

(1)  Depuis  que  les  '<  questions  seigDeuriales"  ont  6t6  prises  en  d61i- 
b6r6  et  depuis  que  ces  notes  ont  6t6  ^crites^  j'ai  eu  Tayantage  de  d6^ 
couvrir  deux  instances  mues  devant  la  Cour  du  Banc  du  Roi  de 
Montreal,  qui  m'obligent  de  rectifier  I'a&sertion  que  je  viens  de  &ire 
sous  ce  no.  qu'il  n^  avait  pas  d'exerople  de  demande  en  concessioa 
port6e  devant  les  tribunaux,  an  refus  d'un  seigneur  de  cono6der,  apr^ 
sommation  i  lui  donn^e  de  le  faire.  N'ajant  pas  eu  le  teme  de 
refaire  ces  notes,  j'lyoute  i  la  fin,  sous  les  No.  XVII  et  XVHI  dei 
pricidenUy  une  analyse  de  ces  deux  causes. 

(23  Sous  I'ordonnance  de  judicature  du  17  Sept  1764,  on  juge  de 
paix  6tait  competent  &  decider  ^  toutes  les  causes  ou  affaires  de  pro^ 
pri6t6  dont  la  valeur  n'allait  pas  au-del&  de  £b  argent  coorant  de 
Qu6bec  f  deux  juges  de  paix  6taient  6gatement  comp^tenti  i  decider 
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mit6  dHme  <»donnance  du  g6n6ral  Burton*    Le  demandenr 
niait  le  fait. 

Le  jugement  de  la  cour  des  plaidoyers-communs,  qui 
est  du  17  Fevrier  1767,  condamne  le  dfefendeur  k  payer  la 
valeur  du  foin,  et  lui  fait  d6fense  de  troubler  le  demandeur 
dens  la  possession  de  sa  terre,  attendu  que  cette  terre  n'6tait 
pas  mentionnee  dans  Pordonnance  du  general  Burton,  et 
qu'en  outre  le  demandeur  Pavait  mise  en  valeur  et  culture, 

II.  Voici  un  jugement  de  la  m6me  cour,  en  date  du  16 
Fevrier  1766,  rendu  en  langue  fran^aise. 

"  Audience  tenue  le  vendredi  16  F6vrier  1766." 

"  Christie  GabriePs,  \  I  ^^^  P^  '^  ^^^  ^  ^^^^- 
o^f-^^vJ^  '  \  nance  rendue  par  Monsieur 
seigneury  ^      «  je  Brigadier   Burton    alors 

"  gouvemeur  de  Montreal,  le  2  Avril  1764,  k  la  requfete  de 
"  Gabriel  Christie,  6cuier,  lieutenant  colonel  et  quartier 
"  maitre  g6n6ral  des  armees  du  Roy,  et  Jean  Campbell, 
"  capitaine  du  27e  regiment,  proprifetaires  d'une  seigneurie 
"  situ6e  le  long  de  la  Riviere  Chambly,  ci-devant  apparte- 
"  nant  a  M.  De  Noan,  par  laquelle  il  est  ordonnfe  aux  nom- 
"  m6s  J-Bte.  Parent  (et  6  autres  censitaires)  de  tenir  feu  et 
"  lieu  sur  les  terres  k  eux  conced6  en  la  dite  seigneuiy  ainsi 
"  que  de  les  mettre  en  valleur  k  compter  du  jour  de  la  pu- 
*'  blication  de  la  dite  ordonnance  jusqu'au  premier  Octobre 
"  lors  prochain  pour  toute  prefixion,  faute  de  quoy  et  le 
"  dit  tems  expir6,  qu'il  serait  prononce  deffinitivement  a  la 
"  reunion  d'icelles  au  domaine  de  la  dite  seigneurie  sur  les 
"  certificats  des  sieurs  capitaines  des  milices  de  Montreal 

les  m^mes  causes,  lorsque  la  Taleur  ii'exc6dait  pas  J810.  Dans  Fud 
et  Pautre  cas,  les  decisions  6taient  sans  appel.  Trois  juges  de  paix 
constituaieut  une  cour  qui  avait  jurisdiction  dans  ^  toutes  les  causes 
<<  et  affaires  de  propri^t6  dont  la  valeur  htsat  audessus  de  J810,  et 
*^  n'exc6dait  pas  J830  ;"  les  parties  6taient  libres  d'appeler  de  leurs 
d^ci^ons  i  k  cour  sup6rieure  ou  Cour  du  Banc  du  Koi. 
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**  comme  les  dits  tenanciers  n'aaront  point  prc^tt6  dn  delay 
"  k  eux  accorde,  et  que  la  dite  ordonnanee  serait  piibli6e 
"  par  trois  dimanches  consecutifs  a  la  porte  de  Peglise  pa- 
"  roissiale  du  dit  Montreal,  issue  de  la  grande  messe,  affin 
**  qu'aucun  n'en  prfetendit  cause  d'ignorance  ; 

"  Le  certificat  de  Decoste,  fils,  sergent  de  milice  de 
"  Montreal,  6tant  au  bas  de  la  dite  ordonnanee,  par  lequel 
"  il  atteste  qu'il  a  publi6  icelle,  issue'  des  grandes  messes 
"  paroissiales  de  Montr6al  le  dimanche  8  et  15  Avril  et  Ic 
"  lundy  deuxifeme  feste  de  Piques  23  du  dit  mois  d' Avril 
"  de  la  dite  ann6e  1764 ; 

"  Les  declarations  de  Jean  Inwood  et  Alexandre  Banon 
"  affirm^es  d'eux  par  serment  devant  M.  Moses,  6cuier,  Pun 
"  des  juges  de  paix  de  Sa  Majest6  a  Montreal,  en  datte  du 
"16  Janvier  dernier  par  lesquelles  il  est  justiffife  que  les 
"  d.  concessionnaires  susnommes  n'ont  point  proffit6 
"  du  d6lay  k  eux  accordee  par  Pordonnance  du  dit  gouver- 
"  neur  Burton  et  n*ont  point  tenu  feu  et  lieu  sur  les  dites 
"  terres  ; 

"  La  requite  pr6sent6e  en  cette  cour  par  les  dits  srs. 
**  Christie  et  Campbell  tendante  a  obtenir  la  reunion  des 
**  dites  terres  ;  et  tout  considere,  la  cour  a  declare  les  dits 
"  J.-Bte.  Parent  (et  les  6  autres  censitaires)  dechus  des 
"  terres  k  eux  conced^es  dans  la  dite  seigneurie,  faute  par 
"  eux  d'avoir  satisfait  a  la  teneur  de  leurs  contrats  de  conces- 
"  sion  et  k  Pordonnance  sus  dattee,  en  consequence  ordonne 
"  que  les  dites  terres  sont  par  ces  presentes  reunies  au  do- 
"  maine  de  la  seigneurie  des  dits  srs.  Christie  et  Campbell 
"  qui  en  feront  et  disposeront  comme  bon  leur  semblera. 
"  Fait  et  donn6  k  Montreal  par  nous  Jean  Fraser  et  Francois 
"  Monnier,  6cuiers,  deux  des  juges  de  la  cour  des  plaidoyers 
"  communs,  et  Paudience  tenante  le  16  F6vrier  1766." 
Sign6  "  John  Fraser." 

III. — Le  m6me  jour  16  de  F6\Tier  1765,  un  jugement 
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9em&lable  an  pr6c6(lent  est  rendu  par  la  m6me  cour  en  fa- 
veur  de  "  the  ecclesiastiques  *of  the  seminary  of  the  Isle- 
J^auSj'*^  e'est-a-dire  en  faveur  du  seminaire  de  Qu6bec  pro- 
prifetaire  de  cette  seigneurie. 

"  Veu,  par  la  cour,  est-il  dit,  trois  ordonnances  rendues 
**  par  M.  le  Major-Gen6ral  Gage,  alors  gouvemeur  de 
<^  Montreal,  le  12  juiUet  1763,  k  la  requite  des  srs.  6ccl§- 
**  siastiques  du  s6niinaiie  de  Quebec,  seigneurs  et  propri6- 
**  taires  de  PIsle  J6sus  par  lesquelles  il  fut  ordonn6  aux 
**  nommes  Jean  Lacoste  (et  24  autres  censitaires)  de- 
"  meurants  ou  devant  demeurer  sur  les  terres  a  eux  conc6- 
**  d6s  en  la  dite  seigneurie  de  PIsle  J6sus,  paroisse  St. 
"  Vincent  de  Paul ;  aux  nomm6s  J.  B.  P6rillard  (et  8 
"  autres  censitaires)  demeurant  ou  devant  demeurer  sur 
**  les  terres  a  eux  conced6  en  la  dite  seigneurie,  dans  le 
**  quartier  dit  de  Ste.  Genevieve  ;  et  aux  nommes  Antoine 
"  Caron  (et  7  autres  censitaires,)  demeurants  ou  devant 
'*  demeurer  en  la  dite  seigneurie  de  PIsle  J6sus,  paroisse 
"  Ste,  Rose  ;  de  tenir  feu  et  lieu  etc.,  (le  reste  comme  au 
"  jugement  pr6c6dent  :) 

"  Le  certificat  etc.,  etc.,  (le  reste  comme  au  jugement 
precedent  :) 

"  Unfe  autre  ordonnance  de  Monsieur  le  Brigadier 
"  Burton  en  datte  du  13  Aoiit  1764,  par  laquelle  il  fut  or- 
**  donn6  qu'il  serait  fait  surabondante  publication  des  or- 
**  donnances  de  M.  le  Major-G6neral  Gage  et  qu'il  serait 
*-  donne  des  a1  testations  par  6crit  des  capitaines  des  Milices 
*'  de  la  C6te  que  les  denommes  en  les  dites  ordonnances 
"  ne  se  sont  point  mis  en  rhgle  depuis  la  premiere  publica- 
tion jusqu'au  dit  jour  13  Aoflt  1764  ; 


(( 


(( 


Le  certificat  des  dits  srs.  Segouin,  H6tier  et  Pres- 
"  seau,  capitaines  des  Milices,  qui  justifient  que  la  ditt 
"  surabondante  criee  a  6t6  faite,  et  qu'il  ne  s'est  prfisentft 
"  aucun  des  d6nomm6s  ;  •  ' 
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^  La  leqoAte  ^ptbBeaiAe  en  cette  coor,  elc,  etc,,  ( le 
^^  lesle  comma  an  jngemeat  pr^cMent) 

IV. — J.  Bte.  Laporte  dit  Labont6,  en  sa  qnalit§  de  to- 
^'  tenrdes  mineors  Lebeau,  demandait  k  £tie  r§mt6gre 
dang  la  poMetsion  d'one  teire  dont  le  seigneni,  M.  de  Ni- 
verville,  PaTait  6Tinc6.  Gelni^oi  r§poodait  qp^  cette  tene 
avait  %Xk  rtonie  k  son  domaine  par  ddonnance  de  M.*Biir- 
tcm  du  6  Mars  1764,  confian6e  par  les  Jjiges  de  paix,  par 
«entence  dn  27  Jnin  1765. 

Le  7  Maxs  1769,  la  conr  des  plaidoyers-commmis  (prfe- 
senls  les  Juges  Frazer  et  Mabane)  rend  xol  jugement  qu 
condamne  le  seigneur  k  r6inl^grer  le  demandear  dans  la 
possession  de  la  tene,  donnant  entr^ntres  motifs  de  son  ju- 
gement,  oelni-ci  : 

^^  VA  aussi  que  le  CU§n6ral  Burton,  par  ^son  <»d(MmaBce 
*^  en  Avril  1764,  6tant  pour  Icmb  -gouTemenr  de  Montreal, 
"  n'ayait  fait  que  de  sommer  les  habitans  que  M.  Niverville 
*^  disait  ne  point  tenir  feu  et  lieu,  de  remplir  leurs  oontrats, 
^^  sans  quo!  il  serait  par  lui  proc6d6  d^finitivement  k  la 
((  reunion  de  la  dite  terre  au  domaine  du  seigneur,  et 
*^  Messieurs  les  juges  de  paix  n'ayant  entendu  confinner 
^^  que  oe  qu'avait  iait  M.  Burton,  et  M.  Burton  D^yant 
*^  jamais  proo6d6  d6finitivement  k  la  reunion,  et  tout  ooasi- 
^^  d6i6  la  coor  trouve  que  M.  Niverville  a  mal  k  pnfxie 
^<  r^uni  la  dite  eontinnati^ii  de  ^  m  44  axpenL" 

Les  jugements  qui  p96c^dest  conslatettt  le  bix  de 
Pexercioe,  par  la  premi^  conr  des  plaidoyero-comnnms, 
de  la  jurisdiction  de  I'intendant  ea  matidre  de  r6imioii  au 
domaine  des  seigneurs,  bien  qu'il  ne  fdt  ioit  anenne  men- 
tion de  la  cour  de  cet  officier  dans  Pordonnance  du  17 
Septembre  1764.  Les  jugements  qui  suivent  6tablissent  le 
m6me  fait  quant  k  la  deuxi^me  cour  des  Plaidoyers-com- 
muns  cr66e  par  Pordonnance  de  1777,  qui  comme  la  premi^ 
re  ne  faisait  aucune  mention  de  la  cour  de  I'intendant, 
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v.— A  Quebec:   Desohenean,  seignetur  de   Nenville, 
cootie  la  venve  et  lea  h^ritiers  Girard  ou  Giiardin  :  juge- 
ment  da  6  D6eembie   1781,  qui,  "  vd  Pandt  du  6  Juillet' 
*^  1711  4  Poooa^ioQ  des  tenes  inhabities  cm  abattdonnges, 

^^  'Oid<»me  que  faute  par. de  se  reprtsenter,  de  tenir 

^^  feu  et  lieu  «ur  la  dite  tene  et  la  mettie  en  valeor  dans  le 
^^  d61ai  d'un  an  d  compter  de  la  publication  de  la  pr^senta 
^^  ordonnance,  la  cour  proc6d^ra  a  la  reunion  de  la  dite 
^^  tenre  au  domaine  du  dit  fief  de  Neuviile,  sur  le  certificat 
^^  de  M.  le  cur6  et  capitaine  de  Milice  de  la  paroisse,  com- 
^^  me  les  dits  sus-nomm69  n'auront  pas  satisfait  k  Iapr6sente 
^^  ordonnance,  laquelle  sera  lue  et  pttbli6e  k  la  porte  de 
^^  P6gUse  de  la  dite  paroisse,  par  trois  dimanches  coss^cu- 
"  tifs,  issue  du  service  divin;  et  attendu  qu'il  parait  qu'il 
"  a  §t§  fait  sur  la  dite  terre  quelques  travaux,  la  cour  oi^ 
*^  donne  qu'a  la  diligence  du  sr.  Deschenaux,  il  sera  ins^-* 
^^  r6  un  avertiesement  en  la  gaeette  de  Qi!i6bec,par  trois  fois 
"  con96cutivea,(l)c(mtenanten  abr6g6  la  r6uni<m  de  la 
"  dite  tenre^  et  avertissant  ceux  qui  peurent  avoir  quelques 
"  droits  sur  icelle  d'eft  faire  leur  declaration  par  §crit  et  de 
"  produire  leurs  litres,  si  aucuns  ils  ont,  au  grelfe  de  cette 
^^  cour,  dans  le  dit  d^lai  d'un  an  ;  faute  de  quoi,  qull  sera 
"  pass6  outre  k  la  dite  reunion  :  se  rfiserrant  cette  coraf, 
^^  lors  de  la  dite  reunion,  d'ordonner  qu'elle  ne  poorra  6tre 
^^  fSeute  qu'A  la  charge  par  le  dit  sr.  Deschemeau  de  faire 
"  crier  la  dite  terre  au  plus  offirant  et  dernier  encfagrisseur, 
"  par  trois  dimanehes  cons6outifs,  k  k  porte  de  P^glise'de 
"  Neuville,  et  que  les  deniers  qui  en  proviendront  reste- 
^^  intmt  ^sHtnains  de  Paoqu^reut  pour  le  profit  de  la  dite 
"  veuve  et  h6ritiers  Girard,  lorsqu^s  se  pr6senteront  ou 
"  ju8qu'&  oe  qu^  en  soit  ordonn6  par  justice.'' 

VI. — A  Quebec:  Le  m^me  demandeur,  comme  sei- 
gneur de  St.  Michel  et  Livaudi^re,  contra  Jacques  Nicole : 

(1]  Pabli6  dans  la  <<  Gazette  de  Quebec,"  da  27  D6e,  1781,  no^ 
861. 
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5  D^cembie  1781,  jngement  semblable  an  precedent,  snivi 
d'un  jngement  d6finitif  de  reunion.  Un  cnratenr  est  nonune 
"  k  la  dite  tene  abandonn6e,"  qni  est  ensnite  vendne  a  la 
chaige  de  payer  comptant,  a  m6me  le  prix  d'adjndication, 
"  les  travanx  et  ameliorations  qui  seront  constates  ^tre  dils 
et  appartenir  k  Francois  Sine,"  qui  avait  feut  une  demande 
k  cet  effet 

VII. — ^A  Quebec,  le  mfeme  demandeur,  comme  seigneur 
de  St.  Michel,  contre  Thomas  Lapierre ;  14  Janvier  1786, 
jngement  semblable,  suivi  d'un  jugement  definitif  de  reu- 
nion du  31  Mars  1787. 

VIIL — A  Quebec  i  Le  mfime  demarideur,  comme  sei- 
gneur de  Neuville,  contre  Joseph  Tellier ;  jugement  sembla- 
ble du  24  Dfecembre  1786. 

IX.— A  Montreal.  Dans  une  requfite,  endat^  du7  AoAt 
1784y  Simon  Sanguinet,  seigneur  de  LaSalle,  expose  aux 
juges  de  la  cour  des  plaidoyers-communs,  "  qu'il  y  aurait 
^^  plusieurs  terres  de  conced6es  dans  la  dite  seigneurie  a 
"  diverses  personnes,  lesquelles  ne  tiennent  point  feu  et  lieu 
^^  suivant  la  clause  de  leurs  contrats  de  concession,  et  m^me 
^^  plusieurs  n'ayant  fait  aucuns  travaux  ni  m6me  pay6  les 
"  cens  et  rentes : 

"  Premiferement  Pierre  Poissant,  une  terre  de  6  k  30 
"  arpents,  etc.,  etc.,  (et  14  autres  censitaires) ;  et  attendu  que 
**  les  propri6taires  des  dites  terres  ne  remplissent  aucu- 
^^  nement  les  clauses  mentiomiees  en  leurs  contrats  de  con- 
**  cession :  ce  considere,  il  plaise  k  vos  honneurs  autoriser 
"  le  suppliant  k  rSunir  k  son  domaine  les  dites  terres  pour 
"  en  disposer  comme  bon  lui  semblera,  en  observant  les  Jor- 
"  malitfes  requises  en  pareil  cas." 

Voici  le  jugement  dfifinitif  rendu  sur  cette  requfite,  le 
lerOctobre  1785:  (1). 

(1)  Presents,  les  juges  Jean  Eraser  et  Hertel  de  Rouville. 
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"  S9avoir  faisohs  que  vfl  Pordolinance  du  7  Aoflt  1784 
**  par  nous  rendUe  a  la  requite  presentee  en  cour  par  Simon 
'*  Sanguinet,  ecuier,  seigneur  et  propri6taire  de  la  seigneu- 
*'  rie  de  La  Salle,  contenant  qu'il  aurait  ete  concede  plu- 
**  sieurs  terres  en  la  dite  seigneurie,  sgavoir  k  Pierre  Pois- 

"  dant,  etc.,  etc aux  charges,  clauses  et  conditions  de 

"  teriir  feu  et  lieu  sur  les  dites  terres,  et  n'ayant  les  d. 
**  concessionnaires  jusqu'd  pre  sens  aucunement  satisfait  a 
"  leur  obligation,  notre  dite  ordonnance  portant  que  faute 
"  par  les  dits  susd§nonun6s  de  tenir  feu  et  lieu  sur  les  dites 
"  terres  dans  le  delai  d'un  an  pour  toute  prefixions  a  comp- 
"  ter  du  joiir  de  la  publication  de  la  dite  ordonnance,  il  se- 
"  roit  par  nous  procede  definitivement  a  la  reunion  d'icelles 
"  au  domaine  de  la  dite  seigneurie  sur  les  certificats  de 
"  Mrs.  les  cures  et  capitaines  de  milices  de  la  paroisse  du 
"  dit  lieu,  comme  les  dits  concessionnaires  ne  tiennent  point 
"  feu  et  lieu  sur  les  dites  terres,  ensemble  les  certificats  de 
"  Francois  Glind,  cryeur  publique  du  30  Aoust  comme  il  a 
"  public  la  susdite  ordonnance  par  trois  dimanches  cons6- 
"  cutifs  issue  du  service  divin  k  la  porte  de  Peglise,  les  cer- 
"  tificats  du  sieur  Albert  Dupuis  capitaine  de  milice  du 
"  d.  lieu  et  celui  de  M.  Lalanhe  Nre  des  28  du  d.  mois  con- 
"  tenant  que  les  dits  concessionnaires  desnommes  en  la 
"  susdite  ordonnance  ne  tiennent  point  feu  et  lieu  sur  les 
"  dites  terres,  a  Pexception  de  Julien  Vachereau  et  Antoine 
"  Daigneau :  Vfl  aussi  Parrfet  du  conseil  d'6tat  du  Roy  du 
"  sixe.  Juillet  1711  au  sujet  des  reunions,  le  tout  considere, 
"  la  cour  aprfes  avoir  d61ib6re  a  dechue  les  d6nommes  ci- 
"  dessus  de  la  propri6t6  des  terres  ^  eux  concedees  en  la 
"  dite  seigneurie,  k  Pexception  des  dits  Julien  Vachereau 
*'  et  Antoine  Daigneau  qui  ont  satisfait  k  notre  d.  ordon- 
*'  nance  ;  ordonne  que  les  dites  terres  sont  et  demeureront 
"  reunies  au  domaine  d'icelles  pour  par  le  dit  sieur  Simon 
'^  Sanguinet  seigneur  du  dit  lieu  de  La  Salle  conceder  les 
"  dites  terres  a  qui  et  ainsi  que  bon  lui  semblera :  man  < 
*'  dons  etc.- ' 

51 
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X. — ^A  Montreal :  James  Cnthbert,  seigneur  de  Berthier, 
demandeur,  contra  Francois  Barril,  p^re,  et  Francois  Barril, 
fils.  Yoici  un  jugement  du  27  Ao6t  1790  qui  a  itb  port§  en 
appel.  Comme  les  deux  decisions  sont  mativieSy  je  crois 
qu'il  est  important  de  les  donner  en  entier,  sans,  poor  cela, 
en  approaver  tons  les  motifs.  Celle  de  la  coor  d'appel  fait 
connattre  I'opinion  du  juge  en  chef,  M.  Smith,  sur  les  air^ts 
de  1711  et  sur  l'6tendue  de  la  jurisdiction  de  la  coor  des 
plaidoyers-communs.  Le  jugement  de  ce  dernier  tribunal 
est  en  ces  termes  :  (1). 

^^  La  cour  ayant  consid6r6  son  jugement  pr^paratoire 
"  du  24  Mars  1787,  les  diff§rents  certificats  de  publications 
"  d'icelui  etant  ensuite,  et  particuliferement  celui  de  Pierre 
"  Martin  dit  Pelland  et  Louis  Vadnay  capitaine  des  milices 

"  en  date  du  16  Octobre   1788, et  les  depositions 

^^  des  t6moins,  le  tout  consid6r6  et  examine,  est  d'opinion : 

"  lo. — Que  le  jugement  pr§paratoire  et  dessus  dat6  n'a 
*^  pas  d^chu  les  d6fendeurs  de  la  propri6t6  des  teires  k  eux 
"  conc6d§es,  quoiqu'ils  fftssent  par  icelui  obliges  de  tenir 
^^  feu  et  lieu  sur  les  dites  terres  dans  Pan  et  jour  de  la  pu- 
^^  blication  du  dit  jugement,  la  peine  de  d6ch6ance  n'^tant 
^^  que  comminatoire  et  ne  pouvant  £tre  prononc6e  qu'apr^s 
^^  un  second  jugement  d6finitif. 

^^  2o. — Que  le  demandeur  ayant  n6glig6  de  se  pourroir 
^^  en  justice  centre  les  d6fendeurs  k  Pexpiration  de  Pan  et 
"  jour  k  eux  accord§s  par  le  dit  jugement,  et  ayant  gard6  le 
*^  silence  pendant  plus  de  deux  ans,  dans  lequel  espace  de 
^^  tems  les  d^fendeurs  out  fait  des  d^firichements,  construit 
^^  de  petites  maisons  et  entretenu  a  leurs  firais  et  d^pens  les 
^^  chemins  publics,  il  serait  injuste  que  le  demandeur  pro- 
"  fititt  de  leurs  travaux  par  sa  negligence ; 

"  So. — Qu'enfin  les  dfefendeurs  ayant  pay6  k  Pagent 
(I)  Presents,  lei  juges  John  Fraser,  H.  de  Rouville,  P.  Panet* 
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"  du  demandeur  les  rentes  seignetuiales  pour  Pannfee  1787 
"  post6rieurement  au  jugement  prfeparatoire  de  cette  cour, 
"  on  doit  en  infferer  que  le  demandeur  les  regardait  encore 
"  comrae  vrais  proprifetaires  des  dites  terres  et  voulait  bien 
^^  leur  donner  souffirance. 

^^  D'apr^s  ces  considerations  la  cour  d6boute  le  De- 
"  mandeur  de  sa  demande,  en  reunion  au  domaine  des 
"  terres  en  question  ;  ce  faisant,  maintient  les  D^fendeurs 
"  en  la  jouissance  et  propri6t6  d'icelles  terres,  sur  lesquelles 
"  ils  continueront  de  tenir  feu  et  lieu.  Et  atlendu  que  les 
"  parties  sont  respectivement  dans  leur  tort,  y  ayant  eu  de 
"  la  negligence  des  deux  cdtes,  la  cour  ordonne  que  chaque 
"  partie  paye  ses  propres  frais  et  que  ceux  du  greffe  seront 
^^  pay6s  par  6gale  moiti^  entre  le  Demandeur  et  les  D6fen- 
*'  deurs.  *' 

Voici  le  jugement  en  appel,  pr6c§d6  des  motifs  donnas 
par  le  Juge  en  chef^  M.  Smith  (1),  et  prononc6  le  2  avril 
1792,  en  langue  anglaise  ; 

Traduction  : 

^^  L'^>pelant  ^tait  le  Demandeur  en  cour  de  premiere 
^^  instance.  Son  action  avait  pour  objet  la  reunion  k  son 
"  domaine  de  deux  terres,  faute  par  les  Dfefendeurs  ses  te- 
"  nanciers  de  les  avoir  habitues  et  cultivfees.  La  question 
"  soumise  k  la  cour  desplaidoyers-communs,  6tait  de  savoir 
"  si  le  demandeur  avait  le  droit  d'obtenir  cette  reunion  :  le 
"  jugement  de  la  premifere  cour  a  dfeclar6  qu'il  ne  Pavait 
"  pas. 

"  La  decision  de  la  question  depend  enti^rement  de 
^^  P6dit  du  Roi  de  France,  du  6  Juillet  1711.     Sans  les  dis- 

(1)  Presents:  Son  Excellence  Alured Clark, lieuteDaDt-gouremeur, 
president ;  les  honorables  William  Soiith,  juge  en  chef,  M.  Finlaj,  M* 
Babj,  M.  de  Longueuil. 
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'*  positions  de  cet  fedit,  les  seigneurs  n'anraient  eu  de  re- 
"  cours  contre  leurs  censitaircs  en  defaut  de  payer  lenrs 
"  cens  et  rentes  et  de  remplir  leurs  obligations,  que  par  la 
"  voie  d'une  action  pure  et  simple,  ou  de  la  saisie  cen- 
*'  suelle. 

"  Ni  I'une,  ni  Pautre  de  ces  voies  n'a  6t6  adoptee,  et 
*'  la  raison  en  est  bien  simple  ;  c'est  que  Pune  et  Pautre 
"  auraient  eu  des  resultats  contraires  aux  vues  du  deman- 
"  deur  qui  voulait  non-seulement  fitre  pay6  de  ses  arrerages 
*•  de  rente,  mais  encore  avoir  le  pouvoir  de  conceder  de 
"  nouveau  les  dites  terres  a  d'autres  habitants. 

"  Lorsque  la  France  fit  la  cession  du  Canada  a  una 
'^  compagnie  en  1628,  c'^tait  pour  lui  donner  le  commerce 
"  exclusif,  ou  le  monopole  de  la  traite  du  pays  nouvelle- 
"  ment  decouvert.  La  compagnie  n'a  pas  eu  de  droit  au 
'*  sol  jusqu'en  1642. 

"  L'idee  dc  coloniser  le  pays  pour  en  faire  un  domaine 
"  qui  eflt  ajoute  a  la  force  nationale,  ne  devint  un  objet  se- 
"  rieux  qu'aprfes  la  demission  de  la  compagnie,  lorsque  la 
"  Couronne  rentra  dans  la  possession  de  ses  droits. 

''  En  1672,  les  concessions  en  seigneurie  etaient  deja 
'*  nombreuses  ;  mais  leur  defirichement  ne  r^pondant  pas 
"  a  leur  etendue,  la  couronne  prit  des  mesures  pour  y 
"  apporter  remade,  en  obligeant  les  ooncessionnaires  de  les 
"  cultiver  ou  mettre  en  valeur. 

"  II  y  a  differcnts  6dits  et  differentes  lois  a  ce  sujet ;  et 
^'  le  moycn  compulsoire  que  Pon  adopta,  fut  de  r6unir  au 
*'  domaine  du  Roi,  les  seigneuries  conc6d6es,  mais  non- 
"  6tablies  ou  defirich^s,  ou  d'une  partie  seulement  de  ces 
*'  seigneuries. 

"  Les  fedits  et  declarations  du  Roi  et  les  arrfits  du  con- 
♦'  sell  d'Etat,  qui  furent  ainsi  rendus  pour  op^rer  la  d6- 
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*'  oheance  des  litres  des  seigneurs,  sont  des  4  Juin  1673,  4 

''  Juin  1676,  9  Mai  1679,  6  Juin  (Juillet)  1711,   17  JuiUet 

"  1743  et  ler  Octobre    1747.     (Le  juge  en  chef  a  omis  ici 

'*  Parrot  du  15  Mars  1732  ;  il  en  parle  plus  bas.) 

"  Ces  lois,  pour  6tre  justes,  supposent  que  le  seigneur 
"  est  en  defaut  a  raison  du  non  dfefrichement  de  la  conces- 
"  sion  qui  lui  a  6t6  donnee,  et  que  les  seigneurs  ont  refus6 
"  de  faire  des  baux  a  cens  ou  sous-concessions. 

"  Lorsqu'il  obligeait  le  seigneur  k  6tablir  des  habitants 
"  sur  ses  terres  sous  peine  de  d6ch6ance  de  ses  droits  aux 
"  parties  non-etablies,  le  16gislateur  fran^ais  ne  pouvait 
"  pas  refuser  k  ce  seigneur  le  m6me  remfede  contre  ses  te- 
"  nanciers  en  d6faut,  a  leur  tour,  de  d^fidcher  et  cultiver. 
"  C'est  la  Porigine  du  second  6dit  du  6  Juillet  1711.  Les 
"  concessions  non-d6sert6es  doivent  6tre  r6unies  au  domai- 
"  ne  du  seigneur. 

"  Suivant  les  lois  du  pays,  anterieures  k  la  conqu6te, 
^'  c'est-a-dire  les  arrfets  du  6  Juillet  1711,  et  de  Mars 
"  1732,  tout  tenancier  n'habitant  pas  sur  sa  concession  et 
"  en  defaut  de  la  cultiver  dans  un  an,  encourait  la  d^chfean- 
"  ce  de  son  titre  ;  et  par  l'6dit,  la  competence  en  pareille 
*'  mati^re,  et  Pautorite  de  reunir  au  domaine,  ont  d'abord 
"  et6  attribuees  a  Begon,  qui  etait  alors  intendant,  et  furent 
"  exercees  par  ses  successeurs,  Dupuy,  Hocquart  et  Bigot 
"  jusqu'a  Pepoque  de  la  conqudte  de  1760.  Des  titres  de 
"  concession  avaient  deji  ete  annules  avant  ce  tems-Ml, 
''  par  les  pr6decesseurs  de  B6gon,  Raudot,  Beauhamois,  de 
"  Champigny,  De  Meulles  et  Duchesneau,  jusqu'4  Talon 
"  qui  etait  intendant  lors  de  la  promulgation  de  P6dit  de 
"  1672.  (1) 

(1)  Liste  des  intendants  au  Canada,  dans  I'ordre  de  leur  nomination. 

1.  M.  Robert  1663.  [II  n'est  pas  venu  en  Canada. 

2,  Talon,  commission  du  23  Mars  1665. 
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'^  Ce  qui  Stait  M  i  Vipoqae  de  la  conquAej  Vul  meor^y 
"  dans  tons  les  cas  qui  sont  compatibles  avec  la  soaveraine* 
**  t6  du  conqnfirant,  et  ou  il  n'y  a  pas  eu  rfevocation  par  son 
"  autorit6  ou  Pautorit6  du  Parlement,  ou  par  des  oidonnan- 
^^  ces  de  la  Legislature  provinciale. 

'^  La  principale  cour  6tablie  en  cette  province,  pour  la 
"  s6curit6  des  biens  et  des  droits  civils  est  la  cour  des 
^^  plaidoyers-communs.  Quelle  6tait  P6tendue  de  sa  com- 
<^  p^tence,  c'est  ]k  la  cpiestion.  EUe  n'a  certainement  pas 
^^  tous  les  pouvoirs  dont  6tait  rev6tu  Pintendant  fran^ais  ; 
^^  car  il  pouvait  nonuner  aux  charges,  iiaire  des  lois  de  po- 
^^  lice,  et  pr^lever  des  impots  ;  il  repr^sentait  le  souverain 
*^  dans  son  double  caract^  de  16gislateur  et  d^ex^cuteur 
^^  des  lois.  Vouloir  attribuer  k  la  cour  des  plcddoyers- 
^^  communs  des  pouvoirs  aussi  6tendusy  ce  serait  done 

3.  M.  de  BoQterouey  com.  du  8  Avril  1668. 
4*  M.  Talon,  revenu  en  1670. 

5.  M*  Dnchesnean,  commisskm  do  5  Juin  167&. 

6.  M.  de  Meuiles,  ^  1  Mai  1682. 

7.  M.  de  Champ^nj,        ^  24  Avril  1686. 

8.  M.  de  Beauharnois,      <<  1  Avril  1702. 

9.  M.  Raudot,  p^re,         «  1  Janv.  1705. 

10.  M.  Randot,  fils,  «  «        « 

Ce  dernier  ainsi  nomm6  poor  remplir  la  charge  de  son  p^re  en 
son  '<  absence,  maladie  ou  autre  legitime  empAchement, 
m6me  i  son  d^faut.'^ 

11.  M.  B^god,  commission  da  31  Mars  1710. 

12.  M.  Chazel.    II  p6rit  dans  la  traven6e,  en  venant  aa  Canada, 
[Gamean,  t.  2,  p.  369.] 

13.  M.  Dupuj,  eonmiission  da  23  Novemhre  1725. 

14.  M.Hocqttart,    «  21  F6vrier       1731. 
Cependant  M.  Gameau  le  fait  arriver  en  Canada  en  1729,  t.  2, 

p.  380.    Sa  commission  le  d^signe  comme  6tant  d6j4^com- 
missaire  g6n6ral  de  la  marine,  ordonnateur  en  Canada." 

15.  M.  Bigot,  commission  da  Ir  Janvier  1748. 
n  fat  le  dernier  intendant. 
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^^  anssi  absurde  que  serait  insoutenable,  d'tin  autie  €6t6,  la 
'^  pr6tention  que  cette  cour  ne  pourrait,  dans  aucun  cas, 
^^  exeicer  cette  partie  de  la  jurisdiction  d^volue  ^  Pintei^ 
^^  dant  en  sa  quality  de  Jnge,  qui  6tait  n^cessaire  a  la  s^- 
^^  curit^  des  biens  et  dee  droits  civils  da  sujet :  pouvoits 
^^  qui  n'^taient  pas  dcmnSs  en  entier  k  aucune  cour  en  par- 
^^  ticulier,  mais  qui  6taient  partag§s  entre  toutes  les  cours  ; 
*^  la  pait  attribu6e,  dane  ce  paitage,  4  la  cour  de  Pinten- 
^^  dant,  donnant  an  citoyen  un  leoouis  derant  cette  cour, 
^^  qu'ilne  ponvait  pas  avoir  dans  ancune  autre  cour. 

^^  En  niati^re  de  reunion  au  dcmiaine  du  seigneurp  Piur 
^^  tendant  eeul  avait  autorit6 ;  mais  dans  les  r6unions  des 
^^  seigneuries  au  domaine  du  Roi,  la  co-op6ration  du  goa- 
"  vemeur  6tait  devenue  n^cessaire  depuis  Pann6e  1676.  (1) 

^^  Les  d6cisions  prononcees  dans  cette  cour,  sur  les  con- 
^^  testations  relatives  aux  ^gllses  et  presbyt^res  des  parois- 
"  ses  de  Machiche  (5  Nov.  1787)  et  nouvelle  Beauce  (6 
"  Janvier  1789),  6taient  fondles  sur  la  distinction  qui  vient 
**  d'etre  £edte.  Bien  certainement,  la  cour  des  plaidoye/rs 
*^  communs  ne  pent  pas  exercer  Pautorit6  de  Pintendant 
^^  fran^ais  en  mad^re^de  legislation,  telles  que  la  lev6e  des 
^^  impdts,  et  le  maintien  de  Pantorit^  du  magistrat  contre 
^^  les  pr^tendons  du  elerg6  &an9ais,  ou  de  la  couronne  et 
^^  de  P^glise  galUoane  tout  k  la  fois  ccxitre  les  empi^tations 
^^  du  si6ge  de  Rome.  L'interventioa  de  la  cour  des  plai- 
^^  doyers  communs,  k  Peffet  de  pr61ever  les  taxes  ecdMadir 
^^  ques  ci-dessus  mentionnfies,  n'6tait  done  pas  autorisfie  ou 

(1)  M.  Gameau  peut  invoquer  les  extraUs  de  M.  Cugnet,  p.  51 : 
<<  OrdoDoance  de  M.  Hocquart,  intendant,  du  22  Not.  1729,  Ed.  et 
Ord.  in-So.  t  2,  p.  337.  ,Ord.  dtt  7  Die.  1729,  de  «  Gilles  Hocquart, 
coDseiller  du  Eoi  en  ses  conseils,  intendant  de  justice,  police  et  finan- 
ces en  la  Nouvelle-France.'^ 

2d  vol.  des  **  documents  seigneuriauz,"  p.  129  ;  Ord*  de  M.  Hoc- 
quart,  da  U  Oct  1729. 
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**  justifiee  par  la  loi,  telle  qu'elle  exlstait  alors ;  ei  les  de- 
"  erfets  de  la  cour  d'appel  ont  eie  virtuellement  confinnes 
•'  par  I'ordonnance  passee  rficemment,  qui  revet  le  gouver- 
"  neur  de  Pautorite  que  Pintendant  avait  exercee  concer* 
**  nant  left  ebtisations  ou  contributions  des  paroissiens  pour 
*'  la  ccnlstruction  des  6glises  et  piesbytferes. 

"  Aiusi  la  reconnaissance  de  la  part  de  cette  cour,  de 
"  la  devolution  k  la  cour  des  plaidoyers-communs,  de  la 
"  jurisdiction  de  Pintendant  en  matifere  de  reunion,  n'est 
"  nullement  incompatible  avec  les  decisions  ci-devant  men- 
"  tionn^es.  Nier  cette  jurisdiction,  ce  serait  laisser  les  sei- 
"  gneurs,  sujets  anglais,  sans  le  remade  qui  6tait  accorde 
^'  aux  ^igneurs,  sujets  fran^ais. 

"  L'objection  que  les  defendeurs  en  premiere  instance 
**  n'ont  pas  6t6  assignfes  devant  la  cour,  n'a  aucun  poids, 
"  cela6tant  purge  par  le  fait  de  leur  Comparution  et  leur 
"  defense. 

"  Et  bien  que  la  cour  des  plaidoyers-communs  eAt  pro- 
"  c6d6  avec  plus  de  r6gularite,  si  les  parties  edssent  ete 
"  obligee's  de  plaider  par  6crit  et  de  presenter  une  articula- 
"  tion.  precise  des  faits,  neanmoins  la  raison  de  Pexception 
"  qu'on  fait  k  cet  6gard  est  faible,  les  deux  parties  parais- 
"  sant  bien  connattre  que  la  contestation  roulait  sur  la 
"  question  de  savoir  quel  usage  on  avait  fait  des  terres,  et 
"  ayant  eu  volontairemerit  et  reciproquement  recours  a  la 
"  preuve  verbale  sur  le  point  principal  de  la  contestation. 

"  La  validite  de  la  sentence  de  la  cour  des  plaidoyers- 
*^  comftiuns  doit  done  dependre  de  Pinsuffisanee  de  la 
"  preuve  du  demandeur,  a  justifier  Pimputation  d'un  fait  de 
"  d^chfeance,  et  par  consequent  Pexercice  du  droit  qu'il  re- 
"  clamait  de  faire  prononcer  la  reunion. 

"  Si  la  preuve  6tait  complete,  la  sentence  doit  dtre  in- 
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^^  finn6e,  et  nous  devons  donner  ici  le  jugement  que  la  cour 
"  de  premiere  instance  anrait  du  rendre :  si  cette  preuve  ne 
"  r^pondait  pas  aux  exigences  de  la  loi,  le  jugement  doit 
*'  6tre  confirm^.  Mais  si  cette  coup  est  laiss6e  dans  I'in- 
,  "  certitude  quant  k  la  preuve  faite  devaat  le  tribunal  inf6- 
<^  rieur,  nous  n'avons  pas  k  adopter,  pour  rendre  justice, 
"  d'autre  voie  que  de  le  mettre  en  position  de  faire  dispa- 
**  raltre  les  doutes,  par  Pinfirmation  de  la  pr6sente  sentence 
"  et  le  renvoi  de  la  cause  k  ce  tribunal. 

"  Les  concessions  des  dfifendeurs  remontent  a  I'comfie 
"  1765,  et  la  poursuite  a  raison  de  non  d6firichement  a  6te 
"  faite  en  1790.  II  n'est  pas  d§montr6  que  Phabitation  et 
"  la  mise  en  culture  soient  d'une  date  plus  ancienne  que 
"  Pann6e  1788.  Si  c'est  le  cas,  le  droit  a  la  r6union  peut 
"  avoir  §t6  acquis  environ  vingt  ans  auparavant,  le  terme 
"  fix6  pour  tenir  feu  et  lieu  6tant  expir6  en  1766. 

"  Si  les  d6fendeurs  eflssent,  dans  leurs  plaidoyers,  ex- 

"  plicitement  admis  que  les  terres  avaient  continu6  d'etre 

"  abandonnies  et  en  desert  durant  cette  periode,  Paction  eftt 

"  et6  pleinement  maiatenue,  et  jugement  eflt  du  6tre  rendu 

"  en  faveur  du  demandeur.     Mais  il  n'y  a  pas  une  telle  ad- 

"  mission  ou  confession ;  et  comme  on  ne  trouve  pas,  aux 

"  pieces  du  procfes,  de  certificat  du  cur§  de  la  paroisse  et 

"  de  deux  capitaines  de  milice  (ce  qui,  suivant  P6dit,  de- 

*•  vait  sufl^  pour  obliger  le  tenancier  k  faire  une  preuve  con- 

"  tradictoire),  le  demandeur  qui  n'a  fait  entendre  qu'un  t6- 

"  moin,  ne  peut  pas  s'attendre  k  plus  qu^un  renvoi  de  la 

"  cause  au  premier  tribunal.     La  pr6somption  resultant  des 

"  papiers  qui  nous  ont  6t6  transmis,  qu'il  y  avait  un  tel 

"  certificat  devant  la  cour  de  premiere  instance,  et  que  les 

"  terres  avaient  6t6  longtems  abandonn6es,  nous  fait  un 

*'  devoir  de  prononcer  ce  renvoi.  Car,  quant  aux  regtM  don- 

"  n6s  par  le  demandeur  des  arrfirages  des  cens  et  rentes 

*'  pour  1787,  bien  qu'ils  aientPeffetde  lib^rer  de  cette  dette, 

52 
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**  ils  ne  peavent  pas  avoir  celui  d'^teindre  le  droit  distinct 
*'  de  reunion,  a  raison  du  defaut  de  defrichement,  fonde  sor 
"  une  loi  expresse,  et  appuye  sur  la  politique  gen6rale  de 
"  coloniser  la  province,  etla  justice  de  preserver  le  seigneur 
"  de  la  perte  de  sa  seigneurie  par  la  negligence  de  ses  te- 
*<  nanciers,  toutes  les  fois  que  la  couronne  jugeait  a  propos 
"  de  se  pr6valoir  du  retard  ou  de  la  negligence  du  vassal 
"  k  d6firicher  son  fief,  pour  en  operer  la  reunion  a  son  do- 
"  maine. 

"  Ces  remarques,  faites  enconformite  de  Pord.  de  1787, 
"  suffiront  pour  faire  connaitre  la  principale  base  du  decret 
"  en  appel  qui  est.... que  la  sentence  de  la  cour  de  pre- 
"  mifere  instance  soit  infirmee,  mais  sans  les  depens  de 
"  Pappel  a  I'une  ou  k  I'autre  des  parties,  et  que  la  cause 
"  soit  renvoyee  a  la  cour  des  plaidoyers-communs,  pour 
"  qu'il  y  soit  precede  ulterieurement  selon  la  loi  et  la  jus- 
"  tice."  (1) 

La  cause  fut  de  nouveau  port6e  en  appel  parle  seigneur 
qui  avait  6t6  d6bout6  de  sa  demande.  Le  jugement  fiit 
confirms  par  la  cour  d'appel  le   20  Janvier  1796  (2).  Les 

(1)  Dans  le  passage  suivazit  de  sod  rapport  du  27  F6mer  1794*' 
d6ji  cit6y  M.  le  procoreor  g6D6ral  Monk  fait  allusion  a  cette  cause  ; 
"  La  principale  cour  de  jaitice  pour  assurer,  garantir  et  prot^ger  la 
<<  propri6t6  et  les  droits  civils  du  sujet,  est  la  cour  des  Flaids-communs^ 
<<  Tous  les  pouvoirs  dont  PinteodaDt  6tait  rev^tu  par  la  loi,  n^nt  cer- 
"  tainement  pas  6t6  transfer's  k  cette  cour,  car  Fintendant  pouvait 
'<  nommer  aux  emplois,  6tablir  des  rdglements  de  police  et  imposer  des 
*'  taxes ;  mais  je  suis  d'opinion  que  la  cour  des  Plaids-CommuDS  est  in- 
'<  vestie  dela  m^me  jurisdiction  qui  'tait  accord'e  ^Fintendant  comme 
*'  j^g®>  poor  la  protection  de  la  propri6t6  et  des  droits  civils  du  sujet ; 
'*  et  cela  a  6t6  d6cid6  demidrement  par  la  cour  provinciale  d^appe! 
**  dans  Faflaire  de  Cuthbert  contre  Bazil  (Barrilj. 

(23  Presents,  les  honorables  W.  Osgoode,  juge  en  chef,  president ; 
le  Lord  Ev^que  de  Quebec,  Frs.  Baby,  Joim  Lees,  John  Young,  Pierre 
Amabie  DeBoone. 
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motifs  donnas  par  cette  demifere  cour  flont  ceux-ci :  "  II  y  a 
*'  une  action  penale  fondee  sur  un  arrfet  du  6  Juillet  1711 

^'  qui  ordonne  etc.,  etc et  comme  les  certificats  des 

"  capitainos  de  miliee,  en  date  da  16  Oct.  1788,  declarent 
"  seulemcnt  qa'ils  n'ont  trouve  personne  tenant  feu  et  lien 
"  sur  le  terrain  en  question  ;  et  comme  aussi  le  certificatdu 
*'  cure,  en  date  da  10  Oct.  1790,  declare  seulement  qu'au- 
"  con  de  ses  paroissiens  n'y  tient  feu  et  lieu,  et  qu'aucun 
"  des  dits  certificats  ne  fait  de  mention  concemant  la  mise 
"  en  culture  des  terres,  ni  declare  qu'elles  sont  tenues  sans 
"  les  mettre  en  valeur,  ainsi  qu'il  est  requis  par  Parrot,  cette 
'*  cour  est  d'opinion  que  la  penalite  imposee  par  le  dit 
"  arrSt  ne  pent  pas  6tre  mise  en  vigueur  sur  une  preuve 
"  aussi  defectueuse,  et  que  par  consequent  le  jugement  de  la 
"  cour  de  premiere  instance  qui  deboute  le  demandeur  et 
"  le  condamne  aux  depens  (quelque  soient  les  raisons  qui 
*'  peuvent  en  avoir  6te  donn6es)  6tait  bien  fonde  et  doit 
"  6tre  maintenu. 

XI. — A  Montreal ;  cour  du  banc  du  Roi.  L'hon.  J,  D. 
E.  LeMoine  de  Longueuil,  seigneur  de  Soulanges,  eontre 
Bazile  Dagenais  ;  jugement,  20  Fevrier  1796 : 

"  La  cour. . . . ,  vfl  qu'il  est  constate  par  la  deposition: 
'*  des  teraoins  que  le  dit  defendeur  ne  tient  point  feu  et  lieu 
**  sur  la  terre  designee  en  la  declaration,  qu'il  y  a  eu  quel- 
'5  ques  travaux  ^ci-devant  faits  sur  icelle,  mais  qu'elle  n'est 
"  point  actuellement  mise  en  valeur  et  est  tout-a-fait  aban- 
'*  donn6e,  ordonne  que  faute  par  le  defendeur  ou  quelqu'un 
"  pour  lui  de  mettre  en  valeur  la  dite  terre  et  d'y  tenir  feu 
"  et  lieu  dans  le  delai  d'unc  ann6e  a  compter  de  la  publi- 
"  cation  et  affiche  du  present  jugement  alaporte  de  P6glise 
*'  du  lieu  oil  est  situ6  la  susdite  terre,  issue  de  la  messe  pa- 
*'  roissiale,  et  sur  preuve  legale  de  tel  dfefaut,  la  cour  proce- 
*'  dera  a  la  reunion  finale  d'icelle  terre  au  domaine  de  la 
*'  seigueurie  du  demandeur-" 
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Le  jugement  final  de  r6imioQ  fut  pioiiQDc6  le  15  A\rnl 
1797.  (1) 

XII. — A  Montreal :  cour  du  banc  du  Roi :  Constant 
Cartier,  demandeur,  contre  madame  la  baionne  de  Lchi- 
gueoil,  veuve  de  David  Alexander  Grant,  et  autres,  defen- 
deurs. 

Suivant  les  6nonc6s  de  la  declaration  du  demandeur, 
M.  Grant  employait  comme  pr6te-nom  Busby,  Pun  des  d6- 
fendeurs,  ainsi  que  le  nomm6  Louis  Honor6  Joubert,  pour 
faire  des  ventes  des  terres  de  sa  seigneurie.  Quand  un  ha- 
bitant lui  demandait  une  terre  en  concession,  il  en  passait 
d'abord  un  bail  a  cens  a  Pun  de  ces  deux  individus,  et  ce- 
lui-ci  en  faisait  ensuite  un  acte  de  vente  k  Phabitant,  qui, 
par  ce  moyen,  se  trouvait  forc6  de  payer  des  sommes  d'ar- 
gent  au  seigneur,  pour  obtenir  la  terre  qu'il  voulait  avoir. 

Le  demandeur  all6gue  que  le  12  Mai  1800,  M.  Grant 
elait  convenu  de  lui  vendre  une  terre  en  bois  debont  de 
12  H  28  arpents,  k  la  charge  de  certaines  redevances  sei- 
gneuriales  consistant  en  ^^  un  sol  toumois  argent  de  France 
^^  par  chaque  arpent  en  superficie,  ^  minot  de  bled  firoment 
^^  par  chaque  20  arpents  en  superficie,  et  3  sols  toumois  de 

**  cens  pour  toute  la  dite  terre et  en  outre  pour  et 

"  moyenant  le  prix  et  sonune  de  4400  livres  ancien  cours," 
a  compte  de  laquelle  somme  le  Demandeur  avait  alors  paye 
au  d^fendeur  Thomas  Busby  pour  le  seigneur,   1200  livres. 

Dans  la  vue  de  se  soustraire  aux  effets  des  arrets  de 
1711  et  1732,  M.  Grant  fait  un  contrat  de  concession  a  cens 
de  cette  terre  k  son  prfete-nom  Busby,  par  acte  du  30  Mai 
1800,  devant  Chaboillez,  notaire,  et  le  13  Juin  suivant,  Bus- 

(1)  Pr^seDta,  le  juge  en  chef  [Monk]  et  MM.  les  juges  Walker  et 
Panet. 

Dans  le  m^me  terns,  M.  de  Longueuil  obtint  qoatre  autres  jagemeDts 
de  r6uQion  cODtre  Jacques  Charlebois,  Joseph  Poirier  dit  D^loge, 
Charlotte  Champenois,  veuye  Prieur,  et  Etienne  Chatel. 
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by  en  passe  tin  oontrat  de  vente  an  demandenr  poor  le 
prix  de  4400  livres,  reconnaissant  avoir  d6j&  re^u  1200 
livies  en  k  compte.  Le  6  Mars  1802,  le  demandeiur  paie  k 
M.  Grant  les  lods  et  ventes  sur  ce  prix  d'aeqnisition,  et  le  6 
Juillet  1804,  il  remet  k  Bnsby,  pour  son  seigneur,  la  balance 
du  prix  de  vente,  savoir  3200  livies,  avee  int6r6t  k  compter 
du  13  Octobre  1800. 

Par  ses  conclusions,  M.  Cartier  demande  qu'il  soit  d6- 
clar6,  lo.  que  M.  Grant  6tait  oblig6  de  conc6der  la  susdite 
terre  et  ne  pouvait  la  vendre  k  peine  de  nullit6  du  contrat 
de  vente,  de  restitution  du  prix,  et  de  reunion  d'ioelle  de 
plein  droit  au  domaine  de  Sa  Majesty  ;  2o.  que  le  dit  acte 
du  30  Mai  1800  (Bail  k  cens  fait  k  Busby)  §tait  un  acte 
simul6,  ainsi  que  le  dit  acte  de  vente  du  IS  Juin  par  Busby 
au  demandeur  ;  3o.  Que  Grant  et  Busby  6taient  tenus  a  la 
restitution  des  sommes  d'argent  ainsi  payees  par  le  deman- 
deur, et  que  la  dite  terre  6tait  r6unie  de  plein  droit  au 
domaine  de  Sa  Majest6,  aux  m6mes  droits  imposes  sur  les 
autres  terres  conc6d6es  dans  }a  dite  Baronie  de  Longueuil ; 
concluant  enfin  que  les  d^fendeurs  soient  condamn6s 
solidairement  k  restituer  et  payer  au  demandeur  la  dite 

somme ^  la  charge  de  par  le  dit  demandeur  payer 

k  Pavenir  au  receveur-g6n6ral  de  Sa  Majest§  en  cette 
Province,  ou  k  telle  autre  personne  qu'il  plaira  k  Sa  Majest6 
autoriser  k  cet  effet,  les  m6mes  droits  imposes  sur  les  autres 
terres  conc6d6es  dans  la  dite  Baronie  de  Longueuil. 

L'action  de  Cartier  avait  6t6  intent§e  au  mois  de  Mai 
1810.  Le  6  JuiA  suivant,  M.  Bedard,  Pavocat  du  Deman- 
deur, donne  avis  k  "  Stephen  Sewell,  Ecr,  solliciteur  g6n6ral 
de  Sa  Majest6  pour  la  Province  du  Bas-Canada,''  qu'il  aport6 
centre  les  d6fendeurs  "  une  action  dans  P6v6nement  de 
"  laquelle  la  couronne  est  int6res86e,  et  que  vendredi  le  8 
^^  Juin  courant,  jour  du  retour  de  la  dite  action  devant  la 
^^  dite  cour  du  banc  du  Roi,  il  fera  application  aux  juges 
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**  de  la  dite  conr,  que  les  officiers  de  la  conionne  soient  in- 
^^  formes  que  la  dite  cause  est  pendante  en  cour,  aux  fins 
"  qu'ils  puissent  intervenir  et  prendre  telles  conclusions 
"  qu'ils  jugeront  convenables.  " 

Le  8  Juin  1810,  Cartier  demande  "  que  comme  la  cou- 
"  ronne  est  interessee  dans  Peveneraent  de  cette  cause,  il 
**  plaise  a  la  cour  ordonner  que  les  officiers  en  loi  de  la  cou- 
''  ronne,  ou  aucun  d'eux,  seront  notifies  que  cette  cause  est 
**  actuellement  pendante  en  cette  cour,  pour  par  eux  inter- 
"  venir,  si  bon  leur  semble,  et  prendre  telles  conclusions 
"  qu'ils  jugeront  convenables ;  "  sur  ce,  il  est  ordonne  que 
"  le  demandeur  prenne  tel  moyen  qu'il  avisera  pour  notifier 
"  les  officiers  de  la  couronne." 

Le  9  octobre  1811,  les  d^fendeurs  opposent  a  Paction 
une  defense  au  fonds  en  droit^  et  une  defense  aufonds  en 
fait.  Et  le  19  Avril  1813,  la  cour,  aprfes  avoir  entendu 
les  parties  sur  la  premiere  de  ces  defenses,  decide  centre 
les  dfefendeurs,  et  ordonne  de  passer  outre  a  Penqu^te  des 
fails  articules  dans  la  declaration  du  demandeur.  (1) 

Un  jugement  interlocutoire  du  19  Octobre  1814,  ordonne 
que  Penqufete  soit  fix6e  au  2e  jour  de  Decembre  suivant,  et 
permet  au  demandeur  d'examiner  les  defendeurs  sur  faits  et 
articles. 

Le  ler  F6vrier  1815,  Cartier  demande  que  les  faits  et  ar- 
ticles signifies  a  trois  defendeurs  soient  tenus  pour  averes  et 
confesses  faute  par  eux  d'etre  comparus  pour  repondre  aux 
dits  faits  et  articles.  De  leur  c6te,  les  defendeurs  prfeten- 
dent  qu'ils  ne  doivent  pas  ^tre  tenus  de  repondre  aux  inter- 
rogatoires  qui  ont  6te  soumis,  attendu  qu'ils  sont  nonrperti- 
nenta  et  ilUgauoc. 

Le  10  Avril  suivant,  la  cour  declare  les  interrogatoires 
(1)  Pr6sent8,  MM.  Monk;  juge  en  chef,  Ogden,  Reid,  Foucher. 
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pertinents  et  ordonne  que  les  d6fendeurs  soient  tcnu&  d^y 
repondre  le  premier  jour  de  t6moignage  dans  la  vacance  sans 
nouvelle  assignation.  (1) 

Appel  est  inteqete  par  les  dfefendeurs,  de  cette  demiferd 
decision  qui  est  infirmee  par  jugement  du  SO  Juillet  1817. 
(2) 

C'est  une  question  de  pertinence  d'interrogatoires  sur 
faits  et  articles,  qui  est  dScidee  et  non  le  droit  d'action  du 
demandeur.  Au  contraire  ce  droit  d'action,  qui  ne  pouvait 
reposer  que  sur  le  premier  arrfet  du  6  Juillet  1711  et  celuidu 
15  Mars  1732,  est  reconnu  dans  cette  instance,  express6ment 
par  les  jugements  de  la  cour  de  Montreal  sur  la  defense  au 
fonds  en  droit  et  sur  Pobligation  de  r6pondre  aux  interroga- 
toire  sur  faits  et  articles,  et,  implicitement,  par  le  jugement 
de  la  cour  d'appel.  Est-il  a  supposer  que,  si  les  deux  arrets 
dont  il  s'agit,  eussent,  a  cette  6poque,  cess6  d'etre  en  vi- 
gueur,  soit  par  desuetude  ou  autrement,  il  eflt  fete  permis  au 
demandeur  de  continuer  Pinstruction  de  sa  cause  ?  L'idee 
seule  d'une  pareille  supposition  e6t  et6  une  injure  faite  aux 
juges  de  ces  deux  tribunaux ;  car  c'eAt  6t6  les  accuser  d'une 
ignorance  coupable  de  I'etat  des  lois,  et  d'une  indiflfference 
plus  coupable  encore,  dans  I'exfecution  de  leurs  devoirs. 

La  loi  donnait  a  Cartier  un  droit  d'action  ;  pour  le  suc=- 
c^s  de  sa  cause,  il  lui  fallait,  ou  un  aveu  complet  des  faits 
par  sa  partie  adverse,  ou  un  commencement  de  preuve  par 
6crit.  II  parait  que,  d'aprfes  les  circonstances,  ce  conmaen- 
cement  de  preuve  ne  pouvait  lui  6tre  acquis  qu'au  moyen 
d'un  examen  des  dfefendeurs  sur  faits  et  articles.  La  cour  de 
Montreal,  admettant  le  droit  d'action,  6tait  consequente  avec 
elle-mfeme,  lorsqu'elle  dfecidait  en  faveur  de  I'examen  sur 
faits  et  articles,  puisque  c'etait  un  des  moyens,  et  m6me  le 

(1)  Presents,  MM.  le  juge  en  chef  Monk,  Ogden,  Reid  et  Foucher. 
^2)  Presents,  M.  le  juge  en  chef  Sewell,  president,  et  MM.  Young, 
Irvme,  Mure  et  Smith. 
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6enl  moyen,  dans  I'esp^ce,  d'assnier  an  demandenr  le  biaifice 
dHm  principe  qa*elle  sanotioimait  On  ne  pent  pas  en  diie  an- 
tant  de  la  cour  d'appel,  qni,  par  le  renvoi  de  la  canse  k  la  conr 
de  premiere  instance  ponr  y  continner  Pinstruction  dn  pro- 
ems, admettait  le  m6me  principe,  le  droit  d'action,  mais  qni, 
en  m6me  terns,  refhsait  Tapplication  dn  seul  remade  effi- 
cace.  Ce  sont  des  d6cisions  comme  celle-ci,  qni  ont  pn 
donner  lien  de  penser  qne  les  tribnnaux  avaient  refhse  on 
s'^taient  abstenus  de  faire  Papplication  des  arrets  dont  ilest 
qnestion.  (1) 

XIII. — A  Qn6bec:  Cour  dn  banc  dn  Roi:  canse  de 
Dnbois  centre  Caldwell,  de  m6me  natnre  qne  la  pr§c6dente 
jngge  en  1820,  mentionn^e  k  la  p.  608  dn  ler  vol.  de  ^^  La 
revne  de  legislation  etc.,  "  p.  206  dn  2d  vol.,  et  rapport§e 
an  long  avec  la  canse  de  Langlois  contre  Martel,  p.  44  dn 
Sd  vol.  des  ^^  decisions  des  tribnnanx  dn  B.  C." 

"  Cette  action,  dit  la  cour  de  Quebec,  est  fondle  sur 
^^  Pune  des  clauses  de  Pair^t  dn  6  Juillet  1711,  qui  statue  : 
"  que  tons  les  seigneurs,  etc.,  etc.  Cette  loi  doit  6tre  assimi- 
^^  16e  k  un  statut  p6nal,  de  sorte  que  le  demandenr,  pour 
^^  r^nssir,  doit  se  tronver  compris  dans  la  lettre  m6me  de  la 
"  loi.  L'arrfit  exige,  en  premier  lien,  que  le  seigneur  soit 
^^  mis  en  demeure  de  conc6der  an  taux  ordinaire  de  sa  sei- 
^^  gneurie,  et  pour  nulle  autre  consideration,  et  le  recours 
"  qu'il  accorde  ne  pent  avoir  lien  qne  dans  le  cas  de  refus. 

(1)  J'ai  raison  de  croire  qu'i  la  m6me  ^poqoe,  il  j  arait  contie  la 
Baronne  de  Longueuil  deux  instances  semblables  i  celle  de  Cartier,  et 
qui  eorent  le  m^nie  sort*  L'one  de  cea  instances  derait  etre  celle  for- 
mbe  sur  Taction  de  Jean  Terrien,  Les  dossiers  n'ayant  pu  etre  trouT^s, 
je  ne  puis  pas  en  donner  une  analyse.  Apr^s  le  jugement  de  la  cour 
d'appel,  il  ne  fut  pas  possible  de  donner  suite  k  ces  contestations ;  puisque 
le  commeneemetU  depreure  par  icrit  qui  etait  absolument  n6cessaire^ 
d^pendait  de  I'examen  des  d6fendeura  sur  fiuts  et  articles^  examen  que 
la  cour  d'appel  ayait  d6ni6* 
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"  Comme  la  declaration  n^all^gae  ni  telle  sommation  ni  tel 
"  refus,  elle  est  fautive  ^  dans  un  point,  essentiel,  et  la  d6- 
"  fense  en  droit  doit  6tre  maintenue.*' 

La  cour  de  Quebec  regardait  done  le  premier  airfit  de 
1711  comme  6tant  en  pleine  vigueur. 

XIV. — A  Montreal :  cause  de  sir  John  Johnson  contre 
John  S.  Hutchins,  jugee  le  20  Avril  1818,  et  en  appel  le  20 
Janvier  1821,  et  analys6e  au  no.  de  mes  observations 
sur  les  cens  et  rentes.  Le  seigneur  lui-m6me  admettait 
qu'il  n'6tait  pas  permis  de  vendre  les  terres  seigneuriales  en 
bois  debout.  Plusieurs  autres  causes  que  j'ai  alors  cities 
prouvent  que  les  tribunaux  etaient  loin  de  regarder  les  ar- 
fits  de  1711  et  1732,  comme  tombesen  d6su6tude  et  ayant 
cess6  d'avoir  force  de  loi :  entre  autres,  les  causes  de  Cuvil- 
lier  contre  Stanley,  ct  Burton,  opposant ;  McCallum  contre 
Grey ;  Guichaud  contre  Jones. 

XV. — A  Qu6bec :  cour  du  banc  du  Roi ;  Bertrand,  sei- 
gneur de  I'Isle  Verte,  contre  Rouleau,  curateur ;  jugement 
du  20  Avril  1827,  en  reunion  au  domaine  du  seigneur. 

XVL — A  Quebec :  cour  du  banc  de  la  reine  :  (1)  dame 
M.  R.  Eckart,  seigneuresse  de  St.  Charles  d'Aubin  de  PIsle, 
contre  Gaspard  Veilleux :  jugement  du  21  Mai  1844,  en  re- 
union au  domaine  de  cette  seigneurie.  (2) 

(1)  Presents,  les  hons.  juges  Panet  et  B6dard. 

(2)  Depuis  que  ces  notes  ont  et6  6cntes,  j'ai  eu  occasion  de  voir  des 
jugements  de  reunion  au  domaine  des  seigneurs  dans  plusieurs  autres 
causes,  ent'autres  les  suivantes : — 

1780  Mars  16. — Geneyi^ve  Sicard,  veuve  Duch^ny,  **  Dame  et  pro- 
pria taire  du  fief  CarufeU,''  contre  Pierre  Fr6Ian  et  deux  autres  censi- 
taires. 

1780,  Mars  16. — ^Joseph  Neveu,  seigneur  de  Dautray  et  Lanoraje, 
contre  Nicolas  Barbier. 

1780,  Juin  15. — Les  r6v^rends  Pdres  J6suites,  seigneurs  de  La- 
prairie  de  la  Magdeleine,  contre  J6r6me  Chapuis  dit  Dauphin^  et  deux 
autres  censitaires. 

53 


418  b     . 

XVn. — Voici  Panalyse  des  faits  et  des  mqyens  des  par- 
ties, dans  les  deux  instances  mentioiinees  a  la  note  sons  le 
no.  S4I. 

La  premi^  est  celle  de  Lavoie,  fils,  demandeur,  coo- 
tre  madame  la  baronne  de  Longaeoil,  d^fendeiesse,  intio- 
duite  en  Join  1818.     Selon  les  enonees  de  la  demande  ; 

lo. — La  defenderesse  est  obligee,  "  tant  par  le  titie  de 
^^  concession  de  la  baronnie  de  Longueoil,  que  par  la  loi 
**  en  force  en  ce  pays,  de  conc6der  aux  habitans  de  ce  pays^ 
"  sur  leur  simple  demande,  les  terres  non-concedees  et  en 
"  bois  debout  ....  k  titre  de  redevance,  et  aux  m£mes 
"  droits  imposes  sur  les  autres  terres  conced6es  dans  la 
^^  dite  baronnie  de  Longueuil,  sans  pouvoir  exiger  d^eux 
"  aucune  somme  d'argent  pour  raison  de  la  concession  d'i- 
^  celles,  a  peine  de  decheance  des  dits  droits  et  de  tons 
^^  autres  droits  quelconques  sur  les  dites  terres  ainsi  deman- 
"  d§es  en  concession." 

2o. — ^En  Mai  1815,  il  y  avait,  dans  un  endioit  indique 
de  la  baronnie,  un  certain  lot  de  terre  de  90  x  88  arpents 
en  boia  dAout  et  nonrconc^di. 

So. — Le  demandeur  et  vingt  autres  habitants,  "  voulant 
s'y  habituer  et  le  mettre  en  valeur,  au  d6sir  de  la  loi^" 
avaient,  dans  le  dit  mois  de  Mai  1815,  demand^  a  Pagent 
de  la  defenderesse,  le  dit  lot  de  terre  en  concessicm,  a  titre 
de  redevances,  et  aux  m6mes  droits  imposes  sur  les  autres 
terres  concedes  dans  la  dite  baronnie  de  Longueuil ; "  le  dit 
demandeur,  nomm6ment,  indiquant  la  portion  qu'il  voulait 
avoir  k  ces  conditions,  savoir,  4  k  28  arpents. 

Mais  Pagent  avait  refus6  de  faire  cette  concessi(m. 

4o. — Le  5  Aoftt  1815,  le  demandeur  s'^tait  transport^ 
accompagne  de  deux  notaires,  aumanoirde  la  defenderesse, 
et  lui  avait  signifi6  que,  dans  le  mois  de  Mai  pr6c6dent,  il 
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avait  fait  la  demande  de  la  concession  qui  le  concemait,  k 
M.  Busby,  son  agent,  et  que  celui-ci  n'avait  point  voulu  la 
lui  donner.  En  consequence,  '^  la  et  alors,  (c-&-d.  au  dit 
^'  manoir  le  5  AoAt  1815),  le  demandeur,  en  la  presence  des 
^^  dits  notaires,  en  parlant  a  Charles  Grant,  6cuier,  filsde  la 
"  d6fenderesse,  en  son  absence,  avait  pri6,  somm6  et  intei- 
^^  pelie  la  dite  d6fenderesse  de  lui  conc6dei  la  dite  §tendue 
^'  de  terre  ci-dessus  designee,  et  contenant  4  h  28  arpents, 
^^  a  titre  de  redevances  et  aux  m6mes  droits  imposes  sur  les 
"  autres  terres  conc6d§es  dans  la  dite  baronnie  de  Lon- 
"  gueuil,  en  lui  signifiant  que,  faute,  par  elle  de  ce  faire, 
"  lui  le  dit  demandeur  protestaitcontre  elle,  de  tousd6pens, 
"  doramages  et  int§r6ts,  et  allait  se  pourvoir,  ainsi  que  de 
"  droit,  pour  obtenir  la  dite  6tendue  de  terre,  en  concession, 
"  a  titre  de  redevances  et  aux  m6mes  droits  imposes  sur 
*^  les  autres  terres  conc6d6es  dans  la  dite  baronnie  de  Lon- 
"  gueuil. 

La  dSfenderesse  avait  refus6  de  lui  faire  la  concession 
ainsi  demand^e. 

5o. — Le  demandeur,  croyant  de  bonne  foi,  qu'au  moyen 
de  la  demande,  par  lui  faite  au  dit  Thomas  Busby,  de  la 
dite  6tendue  de  terre  en  concession,  il  avait  un  droit  acquis, 
par  la  loi,  a  cette  6tendue  de  terre,  en  etait  entr6  en  posses- 
sion, d^s  le  mois  de  Mai  1815,  avait  d6frich6  le  chemin  de 
front,  au  d6sir  d'un  proems  verbal  du  grand-voyer,  ainsi 
qu'une  partie  de  la  terre. 

6o. — ^En  F6vrier  1816,  la  d§fenderesse  Pavait  poursuivi, 
en  complainte  et  r§int6grande ;  et  par  jugement  du  19  Avril 
1817,  il  avait  6t6  condanm6  k  abandonner  les  lieux,  et  k 
payer  ^  la  seigneuresse,  deux  louis  courant  de  dommages  et 
les  d^pens. 

7o. — Le  13  Juin  suivant,  le  demandeur,  en  ob^isscmce 
k  ce  jugement,  dont  copie  lui  avait  6t6  signifi^e,  seulement 
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It  3}  Mai  pr6c6dent,  avait  abandonn6  la  possession  de  la 
susdite  terre. 

80. — Le  lendemain,  savoir,  le  14  Juin  1817,  le  deman- 
deur  avait  signifie  a  la  defenderesse,  par  le  ministfere  de 
Mtre  Doucet,  notaire,  et  deux  t^moins,  qu'en  obeissance  an 
jugement,  il  avait  abandonne  les  lieux,  et  qu'il  6tait  pr^t  k 
lui  payer  le  montant  de  la  condamnation  port6e  contre  lui, 
en  capital  et  frais,  si  la  defenderesse  voulait  bien  lui  dire  a 
quelle  somme  d'argent  elle  se  montait,  ce  qu'elle  avait  n6an- 
moins  refus6  de  faire. 

9o. — Le  7  Avril  1818,  il  avait  pay6  a  Pavocat  de  la 
dfifenderesse,  £10,  en  acompte  de  la  condamnation,  et  avait 
toujours  6te  pr6t  de  payer  la  balance. 

lOo. — Deplus,  le  ditjour  14  Juin  1817,  le  demandeur 
avait,  en  la  presence  du  notairc  Doucet  et  deux  temoins, 
"  pri6,  requis,  somme  ct  interpelle  de  nouveau,  la  dite 
"  defenderesse,  de  lui  conceder  a  titre  de  redevances,  et  aux 
"  mfemes  droits  imposes  sur  les  autres  terres  conc6dees  dans 
"  la  dite  Baronnie  d,e  Longueuil,  la  dite  etendue  de  terre, 
"  qu'il  lui  avait  demandee  en  concession,  le  dit  jour  5  AoOt 
"  1815,  en  lui  signifiant  que,  faute,  par  elle,  de  ce  faire,  il 
•*  allait  se  pourvoir  contre  elle,  ainsi  que  de  droit,"  ce  que 
la  defenderesse  avait  encore  refuse  de  faire.  , 

1  lo. — ^En  consequence  des  faits  ci-dessus  ^nonces,  le 
demandeur  allfiguait  qu'il  etait  bien  fond§  a  se  pourvoir 
contre  la  defenderesse  et  a  demander  qu'elle  {At  condamnee 
k  lui  conceder  la  dite  etendue  de  terre,  sous  les  peines  de 
droit,  et,  en  outre,  a  lui  payer  la  somme  de  £100  paui  ses 
dommages. 

l2o.  Conclusions  : — Que  la  D6fenderesse  soit  condam- 
nee k  conceder  au  Demandeur,  la  dite  etendue  de  terre, 
**  k  titre  de  redevances,  et  aux  mgmes  droits  imposes  sur 
««  les  auties  teires  concedees  de  la  dite  Baronnie  de  Lon- 
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^^  gueuil,  et  ^  passer  an  dit  demandeur,  dans  le  d61ai  de  15 
"  jonrs,  litre  en  bonne  forme,  et  pardevant  notaire,  de  la 
"  concession  d'icelle,  et,  en  outre,  voir  dire  et  ordonner,  par 
**  la  cour,  que,  faute,  par  elle,  de  conc6der  an  dit  demandenr, 
"  la  dite  etendue  de  terre,  comme  dit  est,  et  de  Ini 
"  en  passer  titre,  en  bonne  forme,  et  pardevant  notaires 
"  dnns  le  dit  delai,  le  jugement  qui  interviendra  en  cette 
*^  cause,  vaudra  au  dit  demandeur  titre  de  concession  de  la 
"  dite  6tendue  de  terre,  a  la  charge  de,  par  le  dit  deman- 
"  deur  payer  au  receve  ur  general  de  Sa  Majeste,  en  cette 
"  Province,  les  mfemes  droits  imposes  sur  les  autres  terres 
«*  conced6es  dans  la  dite  Baronnie  de  Longueuil  ;  sans  que 
"  la  dite  d6fenderesse,  ses  hoirs  et  ayant  cause,  en  puissent 
**  prStendre  aucuns  sur  lui,  de  quelque  nature  qu'ils  soient ; 
"  et,  enfin,  'pour  se  voir  condamnee  a  payer  au  dit  demaa. 
"  deur,  en  forme  de  dommages,  la  dite  somme  de  £100. . . . 

M.  James  Stuart,  (1)  plaidant  pour  la  defenderesse, 
pr^senta  une  exception  declinatoire,  en  ces  termes  : 

TVaduction  : 

"  La  dite  defenderesse  comme  exception  declinatoire 
"  &  la  jurisdiction  de  cette  cour  ne  doit  pas  prendre  et  ne 
"  prendra  pas  connaissance  de  ce  qui  fait  le  sujet  de  la  d6- 
"  claration  (action)  du  dit  Joseph  Lavoie,  vu  que  cela  n'est 
"  pas  de  la  competence  ni  de  la  juridiction  de  cette  cour, 
"  et  qu'elle  ne  pent  rendre  aucim  jugement  k  cet  6gard. 

Le  10  Avril  1820,  (2)  "  la  cour,  aprfts  avoir  entendu 
"  les  parties,  par  leurs  Avocats,  sur  Pexception  declinatoire 
<*  de  la  defenderesse,  a  la  jurisdiction  de  cette  cour,  renvoie 
"  la  dite  exception,  avec  d^pens.  "  (3) 

(1-)  Sir  James  Stuart,  dec6d6  juge  en  chef  de  la  cour  du  banc  da 
Boi,  en  Vvaxube  1853. 
(2)  Pr^sens  les  Hons.  juges  Reid  et  Foucher. 

(3)   Voici  les  motifs  de  la  decision,  tels  que  donnes    par 

M.  le  juge  Reid. 

Traduction  : 

^  La  defenderesse  a,  par  exception    declinatoirCy  pr^tendu  que 


4226 

Le  5  Join  1820,  M.  Siewell  con^Murait  poor  la  d^fen- 
deresse,  rempla^ant  M.  Stuart ;  et  le  12  da  mdme  mois,  il 
prSsente,  lo.  une  defense  en  draity  2o.  une  dtfense  en  faiiy 
So.  une  exception,  ^non^ant  qu'au  terns  de  Pacticm,  et  cela 
depuis  plus  de  ir^e  an$  auparayant,  le  lot  de  terie  en  ques- 
tion n'6tait  pas  la  propri^t^  de  la  d^fendeiesse,  mais  bien 

'<  cette  cour  oe  pouvait  prendre  connaissance  de  la  demande  dont  il 
<<  s'agit. 

<<  A   Pappui    de    cette  exception,  M.    Stuart,  de  la  part  de  la 
^  d^fenderesse,  a  soutenu  qae  I'arr^t  de  1711,  sur  leqnel  cette  action 
<<  est  fond6e,  6tait  derenu  une  lettre  morte,  et  ne  pouvait  pas,  k  pr6- 
<<  sent,  6tre  mis  i  execution,  yd  que  les  officiers  qui  6taient  charges  de 
(<  cette  execution  sous  le  gouTemement  francais,  n'existent  plus  ;  que 
<<  dans  la  pr6sente  question,  il  7  a  deux  points  i  consid^rer :  lo.  Pexia- 
«  tence  d'une  autorit^  judiciaire  pour  constater  le  d6faut  ou  le  refos  da 
^  seigneur ;  et  2o.  Fexistence  du  pouvoir  ex6cutif  de  la  part  de  la  cou- 
<<  ronne  de  faire  la  concession  demand6e,  sur  le  refus  du  seigneur  de 
<<  la  faire  ;  que  pour  cet  objet,  le  susdit  arrdt  avait  r6uni  le  pouroir  ju« 
«  diciaire  et  ex^cutif  de  la  couronne  dans  la  personne  du  ^  Oourer- 
^  neur  Lieutenant-G^n6ral,''  et  dans  celle  de  '<  I'intendant  du  dit 
'<  pajs,"  en  les  autorisant  tons  deux  k  prendre  connaissance  de  la 
^  contestation,  la  juger,  et  faire  la  concession,  ^rigeant  k  cette  fin  one 
^  jurisdiction  sp6ciale  en  pareille  matidre,  en  dehors  du  cours  de  la 
**  procedure  conimun6ment  suivie  devant  les  cours  de  jurisdiction  or- 
<<  dinaire  ;  que  cette  cour ,  bienqu'eUe  puisse  se  regarder  comme 
<•  comp^tente  k  juger  de  la  validity  des  mojens  de  justification  [«e- 
'<  cuse]  que  pent  offirir  la  d^fenderesse  en  cette  cause,  n'a  certamement 
<<  pas  le  pouvoir  de  faire  de  concession  au  nom  de  la  couronne,  ce 
<<  qui  est  le  principal  objet  de  Faction  du  demandeur. 

<<  M.  Bedard,  de  la  part  du  demandeur,  a  soutenu  que  cette  cour  htaii  re- 
/<  y^tue  de  toute  rautorit6,  du  moins  de  Fautorit^  judiciaire,  qui  6tait  d^vo- 
^  lue  au  gouvemeur  et  k  I'intendant  sous  le  gouremement  fran^ais  ;  que 
^  par  la  2e  section  de  Facte  de  judicature,  toute  autorit6  de  juger  en  ma- 
<<  ti^re  civile,  6tait  conf<6r6e  aux  juges  de  la  Cour  du  Banc  du  Roi ;  que  ^ 
<<  la  chose  demand6e  par  la  pr^sente  action,  F6tait  en  vertu  d'on  droit 
<<  acquis  au  denmndeur  par  la  loi  civile  du  pajs  $  que  ce  aeivit  on  d6ai 
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celle  de  divers  censitaiies  de  la  Barcninie  de  Longaeuilanx- 
quels  il  avail  6t6  ci-devant  l^galement  conc6d6  par  le  sei- 
gneur ;  4o.  nne  autre  exception,  enon^ant  qu'au  terns  de 
Paction,  et  cela  depuis  plus  de  qwtire  ans  auparavant,  le  dit 
lot  de  terre  n'^tait  pas  la  propri6t6  de  la  d^fenderesse,  mais 
bien  celle  de  divers  censitaires  de  la  Baronnie,  auxquels  il 

**  de  justice,  a'il  n'existait  aucun  mojen  de  faire  respecter  ce  droit  ; 
"  qu'aTant  Parrot  de  1711,  les  habitants  avaieot  le  droit  de  s'adresser 
^  aux  coors  de  Sa  Majest6  en  Canada,  pour  obtenir  une  concession 
**  du  seigneur,  sur  le  refus  injuste  de  celui-ci  de  la  lui  donner,  parceque 
*^  le  seigneur  tenait  ses  terres  de  la  couronne  sous  la  condition  ex- 
**  presse  de  les  conc6der  aux  censitaires.  L'objet  de  la  pr6sente 
'^  action  n'est  pas  d'obtenir  une  concession  de  la  couronne,  mais  d'en- 
«  lever  ^  la  d6fenderesse  son  droit  sur  le  lot  de  terre  en  question, 
^  pour  le  transferer  au  demandeur,  k  la  charge  de  pajer  k  la  cou- 
^  ronue  les  droits  et  profits  qui  pourront  en  provenir  ;  et  c'est  ce 
^  que  cette  cour  a  le  pouroir  de  faire  sous  Pautorite  de  Facte  de  ju- 
"  dicature. 

<<  Par  la  cour  :  le  premier  point  k  consid^rer  est  de  nvoir  si  le 
<^  pouToir  donn6  par  le  Boi,  par  Parrot  de  1711, 6tait  un  pouvoir  ju- 
<«  diciaire,  ou  simplement  une  autont6  ^manant  du  Sourerain  comme 
•*  seigneur  suzerain^  Les  mots  de  Parrot  sembleraient  impliquer 
<<  cette  demidre  signification,  en  permettant  aux  habitants,  sur  le  refus 
^*  du  seigneur  de  leur  conc6der  des  terres,  de  se  pourvoir  par-devant 
"  le  Ootwerneur  et  LietUenant'Giniral  et  Vintendant  audit  pays 
*^  auxquels  S.  M.  ordonne  de  concider  aux  dits  habitants  les 
**  terres  par  eux  demandiesy  ifc.  ;"  ce  qni  semble  ne  pas  avoir  en 
^  vue  aucune  forme  de  procedure  judiciaire,  mais  contient  Pordre  du 
*<  souverain  k  ses  officiers  d'ex^cuter  sa  volont6  k  cet  ^gard.  Mais 
<<  si  nous  consid6rons  les  termes  et  les  dispositions  plus  explicites  et 
<<  plus  clairs  de  la  declaration  du  Eoi,  concemant  les  concessions  dans 
^  les  colonies,  du  17  Juillet  1743,  nous  trouvons  li  use  autont6  sem- 
«<  blable  conf6r6e  au  Grouremeur  Lieutenant-General  et  k  Pintendant  \ 
^  mais  ici,  ils  doivent  proceder,  en  qualite  de  juges,  selon  certaines 
<<  formes,  k  entendre  la  contestation  port^e  devant  eux,  et  la  decider 
**  et  il  ]r  avait  appel  de  leur  jugement  an  cooseil  iouTerain« 
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avait  6t6  alors  promis  en  concession,  et  anxquels  il  avait  6ti 
depois,  savoir  le  24  Juillet  1817,  16galement  concede  ;  6a 
enfin  une  troisifeme  exception,  all^gnant  que,  lors  des  pr6- 
tendues  diffi§rentes  demandes  faites  par  le  demandenr  k  la 
dfefenderesse  de  lui  conc6der  le  susdit  lot  de  terre,  et  m6me 
longtems  auparavant,  il  ne  restait  pas,  dans  la  Baionnie,  de 

^  La  jurisdiction  qui  lenr  6tait  ainsi  attribute  6tait  par  cooseqveat 
^  une  jurisdiction  extraordinaire,  ajant  un  objet  particulier  qui  la 
^  distinguait  de  eelle  attribute  aux  cours  ordinaire^  du  pajs.  Cette 
**  jurisdiction  6tait  ^rig6e  par  l'autorit6  souyeraine,  et  ^tait  exercee 
<<  par  des  officiers  nomm^s  par  la  couronne.  C'^tait  par  consequent 
**  une  partie  de  la  justice  royalcj  qui  existait  dans  le  pajs,  et,  conune 
^  telle,  cette  cour  est  rev^tue  de  rautoril6  qu'elle  exer^ait,  sous  Taa 
«<  torit6  de  Tacte  de  judicature,  34e  Geo.  lU,  ch.  1  s.  8  qui  porte 
**  que  let  cours  du  Banc  du  Rot  respectivement  dans  les^  termes 
**  superieurs  susditSf  auront  plein  pouvoir  et  jwrisdictiony  et  seront 
"  campitentes  d  entendre  et  determiner  toutes  jdaintes,  procis  et 
**  demandes  de  nature  quelconque,  qui  pouvaient  etre  entendues 
**  et  determinies  dans  les  court  de  Pr^yot^,  justice  rojale,  intendant 
"  ou  conseil  sup6rieur  sous  le  gouvemement  de  cette  province, 
^^  avant  Pann^e  1789,  touchant  tons  droits,  remedes  et  ac- 
"  tions  d^une  nature  civile,  et  qui  ne  sont  pas  spicialemeni 
*'  pourvus  par  les  lots  et  ordonnances  de  cette  province  de 
^^  puis  la  dite  annie  1759.  H  suffit  done  d'etre  convaincus  que  la 
"  cour  erig6e  par  le  Roi  de  France,  en  cette  province,  par  la  d6cla- 
<<  ration  du  17  Juillet  1743,  piit  6tre  rcgard^e  comme  formant  une 
**  partie  de  la  justice  rayale,  pour  P^tre  de  m^me  que  les  cours  du 
**  Banc  du  Roi,  sous  rautorite  de  ce  statut,  peuvent  ayoir  et  exercer 
**  la  jurisdiction  attribute  k  cette  cour  sp6ciale. 

**  Toute  justice  ^mane  du  souverain,  et  c'est  son  droit  et  son  deToir 
**  de  Tadministrer  k  ses  sujets.  Mais  comme  il  ne  peut  pas  le  faire 
^  en  peraonne  il  a  d616gu6  son  autorite  k  cet  6gard  k  certains  iodi- 
'<  yidus,  et  Ta  r6partie  entre  eux  de  mani^re  k  accomplir  cet  objet. 


"(1) 


Pigeui ;  t.  1,  p.  85. 
Feni^re  :  diet.  to.  jottice  et  juriadictioii. 
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tenes  non-CMMic^d^es,  plus  qu'il  n'ea  fallait  ponr  son  propie 
domaine  priv6,  et  poor  son  piopre  usage,  et  qu'elle  ne  pou- 
▼ait  pas  6tie  contrainte  de  lui  en  conc6der  aucune  partie. 

A  Pune  des  exceptions,  le  demandeur  r6pondait  que  le 
dit  lot  de  tene  6tait  en  bois  debout  et  faisait  partie  des  tenes 
non-conc^d6es,  le  5  AoAt  1815,  jour  de  sa  sommation  a  la 

Actea  de  DOton6t6. 

^  L'autorit6  judiciaire  6tait  ainsi  diyis6e  en  trois  brandies  :  lo.  jus- 
<<  tice  ecdisiastiqwy  2o.  justice  seigneuriale,  et  3o.  justice  Roya- 
«&. 

lo«  **  La  justice  ecclMastique  consiste  dans  le  pouroir  de  ynidery 
^  par  la  voie  judiciaire,  les  diffbrends  [purs  personnels]  entre  ecc|6sias- 
^  tiques.  (1) 

2o.  <<  La  seigneuriale  :  la  justice  exerc6e  par  les  seigneurs  6mane 
^  aussi  du  Boi,  qui  la  leur  a  conc6d6e,  ou  tacitement  en  gardant  le 
<(  silenc^  sur  Parrogation  qu'ils  s'en  sont  faite.  ou  expres6sment  par  une 
^  concession  (2).    Elle  se  divisait  en  haute,  moyenne  et  basse  justice. 

3o.  Rojale  : — Outre  que  la  justice  rojale  est  sup6rieure  aux  deux 
^  autres  que  I'on  yient  de  voir,  elle  est  infiniment  plus  6tendue  en  ce 
^  que  les  £ois  ont  r^rr6  i  lenrs  officiers  la  connaissance  de  nombre 
«  d'afiaires(3) 

^  Les  juge^  royaux  sont  des  officiers  en  titre,  pourrus  par 
**  le  Boi  pour  rendre  la  justice  i  ses  scyets  dans  P^tendue  de  leur  res- 
^  sort  (4)...,En  un  mot,  tousles  tribunaux  6tablispar  le  Boi  sont 
^  composes  des  juges  royaux. 

'^  Cette  jurisdiction  rojale  se  divise  en  jurisdiction  ordinaire  et 
"  jurisdiction  extrcyardmcwre  (5) 

[1]  Pigeau,  ed.  de  1787, 1. 1,  p.  86, 87  et  89. 
(2)ib. 

(3)  ib. 

(4)  B6p.  TO.  Juges,  p.  588. 

(5)  Denisart ;  to.  Juges,  nos,  7  et  B.  B^p.  vo,  Juges,  p.  589. 
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dfefenderesse  de  le  lui  conceder,  aussi  le  19  Avril  1817,  dale 
du  jogement  rendu  contre  Ini  sur  la  demande  de  la  seignen* 
resse  en  complainte  et  r§mt6grande,  et  le  14  Jain  1817,  jour 
anquel  il  avail  de  nouveau  somme  la  defenderesse  de  lui 
cone6der  le  dit  lot,  niant  qu'il  edt  6t6  cone6d6  avant  le  dit 
jour  14  Juin  1817,  et  maintenant  que  la  d6fenderesse  ne  poa- 
vait  6tre  admise  k  alleguer,  en  contradiction  au  jugement 
du  19  Avril  1817,  que  le  dit  lot  edt  6te  concede  avant  ce 
jour-li. 

La  r6ponse  a  la  deuxi^me  exception  est,  en  substance, 

^  La  jurisdiction  royaJe  ordinaire  preoait  connaiaauce  de  toates  sor- 
^^  tes  d'affaires,  eicept6  celles  dont  la  coonaissance  ^tait  attribute  k  vne 
<<  jurisdiction  particuli^re,  tels  sont  les  juges  des  seigneurs,  les  ^Tots 
<^  et  chatelains,  les  baillifs  et  s6n^chaux,  les  pr6sidiaux  etc.  (1) 

"  La  jurisdiction  rojB^t  eztraordittaire  6lait  d'une  nature  plos  sp6- 
^i  ciale  et  plus  Iimit6e.  Ces  juges  <<  ne  peuvent  juger  que  certaines 
'*  matidres  et  connaitre  de  certains  crimes  pour  lesquels  lis  oat  ime 
*^  attribution  sp^ciale.  Tels  sont  les  pr^vots  des  inar6chaiiZ9  les  tieu^ 
<<  tenants  criminels  de  robe  courte,  les  juges  des  Elections,  des  gre- 
**  niers  k  set,  des  monnoies,  les  iotendants  des  provinces,  les  bureaux 
<'  de  finances,  les  eaux  et  for^ts,  les  amiraut6s,  les  tables  de  marbre, 
*'  les  conseils,  les  cbambres  des  comptes,  la  cour  des  aides  et  des  mon- 
"  noies.  (2) 

^  D'apr^s  les  autorit6s  sus-cit6es,  il  est  Evident  que  la  junsdictioD 
"  attribu6e,  au  Gouvemeur  et  Lieutenant-G^n^ral  et  k  Pintendant, 
^<  6manait  du  Eoi,  et  6tait  de  cette  denomination  dipipelhe  justice  royor 
^  le  extraordinaire y  en  cons6quence  de  I'autorite  sp^ciale  et  limit6e 
<<  qui  leur  6tait  conf6r6e  \  et  que  cette  jurisdiction  6tant  une  partie  de 
^'  la  justice  royale  mentionn^e  dans  le  statut  deja  cit6,  les  juges  de 
"  la  Cour  du  Banc  du  Roi  ont  k  present  le  droit  de  I'exercer.  L'ex- 
**  ception  k  la  jurisdiction,  faite  en  cette  cause,  doit  done  6tre  d6b<ra- 
'<  t6e  avec  d6pens. 

(1)  Denisart ;  vo.  Juges,  nos.  7  et  8,  Rep.  vo«  Juges,  p.  589. 

(2)  Denisart,  to.  Joges,  nos.  9  et  10^ 
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que  tonte  concession  faite  par  la  dite  d^fenderesse  du  dit  lot 
de  terra  depuis  le  14  Juin  1817,  etait  nuUe,  que  son  action 
n'en  fetait  pas  moins  bien  fondee,  ayant  par  ses  sommations 
des  5  Aodt  1815  et  14  Juin  1817,  acquis  un  droit  a  la  con- 
cession de  ce  m^me  lot ;  que  les  pretendus  actes  de  conces- 
sion du  24  Juillet  1817  etaient  nuls  et  devaient  ^tre  declares 
tels  par  la  cour,  parcequ'ils  avaien/  ete  passes  par  collusion, 
et  uniquement  dans  la  vue  de  frauder  le  demandeur  et  les 
habitants  qui  avaient  demande  en  concession  les  terres  de- 
signees dans  ces  pretendus  actes,  les  mfemes  jours  que  le 
dit  demandeur,  de  leurs  justes  droit. 

Eniin  le  demandeur  disait  que  la  d6fenderesse  ^tait 
non-reeevable  a  plaider  sa  dcrniere  exception,  lo.  parceque 
la  defendcrosse  pretendant,  dans  ses  premieres  exceptions, 
avoir  concede  1^  dite  etendue  de  terre,  ne  pouvait  ^tre  ad- 
mise  a  plaider  qu'elle  avait  droit  de  la  retenir  comme  fai- 
sant  partie  de  son  domaine ;  2o.  Parce  qu'elle  ne  pouvait 
sous  le  faux  pretexte  de  retenir  la  dite  Etendue  de  terre 
comme  faisant  partie  de  son  domaine,  se  refuser  de  la  con- 
c6der  au  demandeur  sur  la  demande  qu'il  lui  en  avait  faite ; 
So.  Parce  qu'enfin  elle  avait,  independamment  de  la  dite 
etendue  de  terre,  des  domaines  considerables  et  beaucoup 
plus  fetendus  que  ceux  qu'elle  avait  droit,  en  loi,  de  se  r6- 
server,  et  que  d'ailleurs  la  dite  6tendue  de  terre  avait  6t6 
d6sign6e  pour  6tre  concedee. 

Sur  motion  du  demandeur,  19  F6vrier  1821,  la  cause 
est  appointee  pour  Penqu6te,  au  5  Mars  suivant. 

L'on  trouve,  dans  les  registres  de  la  cour,  un  interlocu- 
toire  en  date  du  lendemain,  savoir  du  20  Fevrier  1821,  ren- 
du du  conserUemerU  des  parties,  lequel  ordonne  que,  par 
denx  arpenteurs  qui  y  sont  nomm6s,  "  il  sera  proc6de  k 
"  voir,  visiter  et  mesurer  de  toutes  parts  P6tendue  de 
"  terre  demandee  en  concession  par  le  dit  demandeur  a  la 
"  dite  defenderesse,  et  d^signge  dans  la  dite  declaration  •• 
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^  *.yk  constater  h  quelle  distance  de  la  riviere  Richelieu  se 
*<  tronve  la  ligne  qui  borne  au  gud-est  la  dite  itendue  de 
<<  tenre  demand6e  en  concession,  en  mesurant  cette  distan- 
^^  ce,  tant  sur  la  ligne  seigneuriale  que  sur  une  ligne  paral- 
^^  l^le  et  tir§e  k  28  arpents  au  nord-est  dMceUe,  et  en  fai- 
^^  sant  le  relev6  des  sinuosit^s  de  la  dite  rivi^ie  entre  ces 
^^  deux  parall^les.  •  • « d  enqu^rir  et  constater  oil  est  situ6  le 
<^  lieu  dit  le  petit  ditroU  de  St.  Jean  et  quelle  est  sa  situa- 
<^  tion  relativement  k  la  pointe  dite  la  poirUe  k  la  Mtde  ; 
^^  on  outre  iL  constater  si  aucune  partie  de  la  dite  itendue  de 
^^  terre^  demand^e  en  cancessionj  a  6t6  conc^die  avant  le  5 
^^  AotiX  1815,  quelle  partie  a  6t6  ainsi  conc6d6e,  si  aucune 
^^  a  6t6  cono^d^e,  et  k  qui,  en  mentionnant  les  contrats  de 
^^  concession,  proc^s-verbaux  de  bomage  et  autres  titles  qui 
^^  leur  seront  repr6sent6s,  la  situation  des  anciennes  con- 
'^  cessions,  le  rhumb  de  vent  qu'elles  doivent  courir,  et  le 
<^  nom  des  anciens  concessionnaires  et  leurs  ayants 
"  cause  jusqu'i  ce  jour. •...." 

La  maladie  dePun  des  arpenteurs  d'abord  fit  retardei 
Pex^cution  de  ce  jugement  interlocutoire,  puis  donna  lieu  k 
la  nomination  d'un  autre  arpenteur.  Enfin,  le  6  Ffivrier 
1822,  du  consentement  des  parties.  Paction  est  discontinuie 
sans  firais. 

XVIII. — Voici  ladeuxi^me  instance  mentionn6e  d  la 
note  du  no.  S41. 

C'^tait  une  action  dirig^e  par  Jerome  Tremblay,  I'un 
des  21  habitants  dont  il  a  6t6  question  dans  la  cause  pr6c6- 
dente,  centre  la  Baronne  de  Longueuil  et  M.  Benjamin 
Holmes,  devant  la  cour  dubanc  du  Roi  k  Montreal,  au  ter- 
me  sup6rieur  tenu  au  mois  de  Juin  1824. 

Les  moyens  invoqu6s  par  le  demandeur,  dans  sa  d6cla- 
ration,  6taient,  en  substance,  les  m6mes  que  ceux  que 
L?(yoie  avait    invoqu^s  ;  et  de  plus,  que  le  d6fendeur 
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Holmes,  nonobstant,  disait-il,  qa'il  eAtconimiflwince  de  tous 
les  faits,  et  notamment  des  sommaHana  faites  par  le  deman^ 
dear  k  la  d^fenderesse,  de  son  droit  acqtus  en  consequence, 
du  lefos  de  la  d6fendeiesse  de  conc^dei  et  de  la  d6cli6ance 
que  ce  refus  lui  fiEusait  encourir,  ^^  avait  demand^  k 
^^  la  d^fendeiesse  la  dite  tenre  et  environ  224  arpents  de 
^^  terie  en  superficie  de  plus,  y  attenant,  en  concession,  en 
^^  promettant  et  s'obligeant  de  payer,  on  donnant  k  entendre 
^^  qu'il  paieroit  k  la  d^fenderesse,  ou  k  d'autres  personnes 
^^  pour  la  dite  d^fenderesse,  une  somme  d'environ  £200 
"  monnaie  courante,  pour,  ou  en  consideration,  ou  k  Pocca- 
*^  sion  de  la  concession  de  la  dite  tenre  ci-dessus  designee 
"  et  des  224  arpents  de  terre  en  superficie,  "  Qu'au  preju- 
dice des  droits  du  demandeur,  la  d6fenderesse  avait,  par 
I'entremise  de  PHonorable  Charles  William  Grant,  son  fils 
et  son  procureur,  fait  au  dit  Benjamin  Holmes  la  susdite 
concession,  k  titre  de  redevances  seigneuriales  par  acte 
pass6  devant  Me.  Doucet,  et  son  confrere,  notaires,  le  24 
Juillet  1817  ;  et  quoiqu'il  parfit,  par  cet  acte,  que  la  conces- 
sion k  Holmes  eAt  6i^  faite  simplement  k  titre  de  cens  et 
rentes  seigneuriales,  le  demandeur  etait  prfit  k  justifier 
**  que  le  dit  acte  du  24  Juillet  1817  n'avait  6t6  passg  et 
^^  signe  par  le  dit  Charles  William  Grant,  procureur  de  la 
"  dite  defenderesse,  que  sous  la  promesse  verbale  ou  par 
"  ecrit  du  dit  Benjamin  Holmes,  le  defendeur,  ou  de  quel- 
<(  qu'autre  personne  de  la  part  du  dit  Benjamin  Holmes,  de 
^^  payer  k  la  dite  defenderesse  ou  k  d'autres  personnes  pour 
^^  la  dite  d^fenderesse,  une  somme  exc6dant  la  somme  de 
^^  £150,  monnaie  courante,  que  le  dit  B.  Holmes  avait  pro- 
^^  mis  et  s'etait  oblige  de  payer  pour,  ou  en  consideration, 
^^  ou  k  Poccasion  de  la  concession  ••••••  " 

Enfin  Tremblay  demandait  que  Pacte  du  24  Juillet 
1817  fdt  declare  nul,  et  la  d6fenderesse  condamnee  k  lui 
faire  la  concession  demandee. 
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Madame  de  Longueuil  avait  prfesente  tme  defense  en 
droit,  euivie  d'une  defense  en  fait.  Le  defendeur  Holmes 
'  avait  fait  la  m6me  chose. 

Apr^s  audition  des  parties  sur  le  droit,  (ce  qui  avait  eu 
lieu  le  9  Fev.  1825,)  la  cour,  eomposee  dc  M.  le  juge  en 
chef  Reid,  et  MM.  les  juges  Foueher  et  Pyke,  rendit  un  ju- 
gemetit  en  date  du  19  Avril  1825,  deboutant  la  defense  en 
droit. 

Le  demandeur  inscrit  de  suite  la  cause  au  r61e  des  en- 
qu6tes ;  puis  il  obtient  la  permission  d'examiner  le  defen- 
deur Holmes  sur  faits  et  articles. 

Le  16  Mai  1825,  Holmes  comparait  en  personne,  et  ob- 
jecte  **  k  la  pertinence  dcs  interrogatoires  sur  faits  et  arti- 
**  cles  k  lui  proposes  par  le  demandeur  "  ;  et  le  18,  il  pre- 
sente  ses  moyens  d'objection  par  ecrit.  II  dit,  entre  autres 
choses,  que  plusieurs  des  interrogatoires  tendent  a  compro- 
mettre  son  caractere,  a  affecter  sa  reputation,  et  a  le  faire 
regarder  comme  coupable  des  faits  de  firaude  articules  dans 
la  declaration  du  demandeur. 

Le  20  Juin  1825,  adjugeant  sur  une  motion  faite  a  cet 
effet  par  le  demandeur,  la  cour,  eomposee  des  mdmes  juges, 
declare  les  interrogatoires  sur  sur  fails  et  articles  pertinents 
et  admissibles,  et  ordonne  que  le  dit  Benjamin  Holmes  y 
r^ponde  ainsi  qu'il  est  requis,  le  8  AoOt  suivant. 

Holmes  interjette  appel  de  ce  jugement  qui,  le  20  Jan- 
vier 1826,  est  infirm6  ;  et  la  cour  declare  inadmissibles  les 
lie,  ISe,  14e,  15e,  16e  et  18e  interrogatoires  sur  faits  et  ar- 
ticles, et  renvoie  la  cause  a  la  cour  ^e  premiere  instance, 
pour  qu'il  y  soit  proced6  ullerieurement  selon  la  loi  et  la 
justice. 

Aprfes  un  commencement  d'enqufete,  la  cour,  sur  motion 
deM.  Bedard,  avocat  du  demandeur,  le  13  Oct.  1826,  lui 
permet  de  discontinuer  Paction,  les  parties  didarant  avoir 
pria  des  arrangements. 
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▲DDSKDA. 


Note.— v.  15  et  16. 

Louis  Hubert,  <<  chef  de  la  premiere  famflle  qni  ait  babiti 
depuis  Van  1600  jnsques  k  pr6sent.''  II  y  a  erreur  de  date  ;  mais 
cette  erreur  existe  dans  l'imprtm6  du  titre  de  la  concession.  II  a  6t6 
depuis  y6rifi6,  par  Texamen  du  r6gistre,  que  le  dit  Hubert  dit,  dans  sa 
requite,  ^  qu^i]  est  chef  de  la  premiere  famille  qui  ait  habit6  depuis 
Van  1606,''  et  non  pas  «  1600."  Hubert  ne  pouvait  ^tre  k  Qu6bec, 
avant  que  Champlain  fondat  la  Tille  en  1608.  Dans  sa  requite,  il 
parte  sans  doute  indistinctement  de  FAcadie  comme  du  Canada*  H 
parait  qu'il  passa  ^  I'Acadie  en  1606,  et  ue  yint  k  Quebec  qu'en  1617 
ou  1618.  Voici  ce  qu'on  lit  k  son  sujet  dans  les  <<  notes  sur  lea  r6- 
gistres  de  Notre-Dame  de  Qu6bec,  par  J.  B,  A*  Ferland,  Ptre.," 
Quebec,  1854*,  p.  6. 

<<  II  [Champlain]  retourna  en  France,  I'ann^e  suiyante  [1609,]  poor 

«<  y  chercher  des  secours  qn'il  amena  en  1610  ;  et  en  1612,  il  fut  nom- 

**  mb  lieutenant-g^n^ral  du  Roi  et  commandant  pour  la  nouvelle  colo- 

^<  nie.    L^habitation  de  Qu6bec  n'6tait  encore  compos^e  que  de  quel- 

"  ques  maisons  ;  et  le  peu  d'babitants  qui  s'j  trouyaient  demeuraient 

<<  priy6sdes  secours  de  la  religion.    Ce  ne  fut  qu'en  1615  que  quatre 

"  p^res  il6collets  arriv^rent,  charges  de  pouryoir  aux  besoins  spirituela 

'^  de  la  petite  colonic,  et  de  commencer   PcEuyre  p^nible  des  missions 

<<  parmi  les  sauyages.    Deux  ans  plus  tard,  Louis   Hubert  amena  sa 

"  famille.    Dans  une  requite,  adress6e  au   due  de  Ventadour,  H6bert 

"  repr^sente  qu'il  est  le  chef  de  la  prcmidre  famille  fran9oise  qui  ait 

<<  habit6  en  ce  pajs,  depuis  le   commencement  du  sidcle,  laquelle  il  a 

"  conduit  avec  tous  ses  biena  et  moyens  qu'il  avait  k  Paris  ayant  quit- 

<*  t6  ses  parents  et  ses  amis  pour  donner  ce  commencement  k  une  colo- 
"  nie  et  peuplade  chr^tienne." 

*^  Beaucoup  de  families  canadiennes  ont  lo  droit  de  compter  cet 
"  homme  entreprenant  parmi  leurs  anc^tres  ;  car  la  nombreuse  post6- 
<<  rit6  de  son  fils  Guillaume  Hubert,  et  de  sa  611e  Guillemette,  6ponae 
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^  de  Guinanme  Comnardi  ffest  alliia  atcc  mi  bon  nombre  des  hmOes 
^  qui  TinreDt,  plus  tard,  s'^tablir  en  ce  pajs.  Louis  H6bertparait 
<<  dtre  n6  k  Paris,  oii  fl  ayait  6pou86  Marie  RoUet.  En  1606,  il 
^  passa  k  I'Acadie  ;  et  Lescarbot  en  parle  dans  les  termes  suirants, 
«  liy.  IV  :  (1)  "  Poutrincourt  fit  cultiyer  un  pare  de  terre  pour  y 
**  semer  da  h\6  i  Taide  de  notre  q>oticairey  Lous  Hubert,  homme  qd, 
^  outre  l'exp6rience  qu'il  a  en  son  art,  prend  grand  plaiar  au  laboutage 
<<  dela  terre*''  Arri?6  iQu6bec  en  1617,  il  commeufa  au8sit6ti 
<<  faire  d6fricber  le  terrain  sur  lequd  se  trouyent  la  Cathedrale,  le  S6- 
**  minaire  et  cette  partie  de  la  Haute-ViUe  qui  s'^tend  depms  la  rue 
<<  Sainte-Famille  jusqu'i  l'H6tel-Dieu ;  il  b&tit  une  maison  et  un  mou- 
lt lin,  yen  la  partie  de  la  rue  Saint-Jesepb  oiL  elle  re9oit  les  rues  Saint 
^  Franfois  et  Saint-Flayien.  Ces  Edifices  paraissent  ayoir  6t6  les 
^  premiers  qui  aient  M  ^vhB  sur  I'emplaeement  occap6  par  la  Haute « 
«  Ville.  Louis  Hubert  mourut,  k  la  suite  d'une  chute,  sincdremeBt 
^  regrett6  dt  tons  les  membres  de  la  coionie  naiasante,  au  mois  de  jan- 
«  yitrdePann*el627.'» 

(I).  Ed.  de  1609,  liy.  3,  ch.  44^,  p.  602-3. 
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